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CASES 


ARGUED AND DETERMINED 


IN THE 


Supreme Court of the Stateok Georgia, 
AT ATLANTA, 


JUNE TERM, 1870. 


BersHEBA Brivey et al., plaintiff’s in error, vs. ABNER F. 
UNDERWOOD et al. 


Equity from White. 


When this cause was called in its order, A. 8. Erwin and 
Hutchins and McMillan, who were represented by Hillyer & 
Brother, failed to furnish copies of the bill of exceptions, as 
required by the 12th Rule of Court, and the Court, ex suo 
mero motu, dismissed the cause. 

The same disposition was made of 8.8. Barnard, plaintiff 
in error vs. David McMurray, motion to set aside a judg- 
ment from Baker. J. E. Bower for plaintiff in error, In 
neither was there any appearance for the defendants. 


VoL. x12. 











10 SUPREME COURT OF GEORGIA. 


Anderson vs. Taylor. 








WiLt1AM M. ANDERSON, administrator, plaintiff in error, 
vs. THomas L. TAYLOR, trustee, defendant in error, 


1. When the arbitrators failed to furnish the party who objects to the 
award with a copy, as required by Section 4183 of the Revised Code, 
but the party appeared at the first term of the Court and filed his objec- 
tions to the award, and did not show that he was taken by surprise, or 
lost any right by not having notice of the award, he is not injured by 
the failure of the arbitrators to furnish the copy, and the award will 
not, on that ground, be set aside. 

2. An award will not be set aside for uncertainty, when it is capable of 
being made certain. 

8. The award in this case is not so outrageous as of itself to constitute 
conclusive evidence of fraud or corruption. Error in judgment in the 
arbitrators is not a sufficient ground for setting aside an award. Nor 
will it be set aside on the ground thatit is contrary to evidence, if there 
is any evidence to sustain it. 

4. Arbitrations are favored by the Courts, and he who attempts to set 

aside an award must comply strictly with the requirements of the 

statutes, or he will not be heard. ; 

The Court will not, by consent, transfer a cause to the end of 
another Circuit, but will transfer it to the end of the eatire docket, by 
consent. (R.) See note at the end of the Report. 


o 


Arbitration and Award. Certainty. Before Judge ALEx- 
ANDER. Pulaski Superior Court. October Term, 1869. 


This case is bottomed upon the submission to arbitration 
of two actions of ejectment pending in said county. One 
was in favor of Thomas L. Taylor, as trustee for his wife, 
formerly Mary J. Pickett, against William M. Anderson, as 
administrator of William W. Mayo, for the north half of 
land Jot number one hundred and eighty-four, the south half 
of number one hundred and eighty-five, all of numbers one 
hundred and ninety four, one hundred and ninety-five, a part 
of number one hundred and ninety-six, being a strip on the 
south-east side of the Hawkinsville road, containing in the 
aggregate four hundred and five acres, in the 12th district of 
said county. The other was by the same plaintiff against 
one Polhill, who held under said Mayo, for a portion of the 
same land. These suits were brought in March, 1863, in the 
lifetime of Mayo, and to each the general issue and statute of 
limitations were pleaded. 
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In January, 1866, said plaintiff and said Anderson, as ad- 
ministrator, submitted these suits and the matter of mesne 
profits to arbitrators who were to decide the same, acting ac- 
cording to law, unless a legal right was waived by either, 
pending the cause. The submission stated that these lands 
in the first suit named were “the same as sold by John Pick- 
ett, as administrator of James Pickett,” and that those in the 
second suit named, were “for a portion of the same lands 
bought by John H, Pickett from the estate of James Pickett, 
and which W. W. Mayo sold to Mrs. Jane Pickett, the 
grantee of said Polhill, and liable over for same on his war- 
ranty of it all.” 

The two arbitrators selected by the parties, selected their 
umpire. What proceedings were had before them does not 
appear by the record, except as hereinafter is stated. In 
August, 1866, they made an award as follows: “that the 
plaintiff do recover the portion of land named, possessed by 
William W. Mayo at his death, except the ten acres of land 
deeded to Henry Anderson, the said amount land so awarded 
amounting to three hundred and ninety-four acres. We also 
decide that the amount received from the estate of John H. 
Pickett ($1,500 00) sufficient as a rebuttal of rent of said 
land.” This award was entered upon the minutes of the 
Court at October Term, 1866. 

Anderson filed exceptions to it upon the following grounds: 
Ist. Because neither he nor his counsel were ever served with 
a copy of the award before the term, nor within the first 
three days thereof, and never saw the original till the term. 
2d. Because “the evidence before the arbitrators showed that 
the defendant’s intestate, and those under whom he claimed, 
had been in the quiet, peaceable and uninterrupted and ad- 
verse possession of said lands, under color of title, from the 
time John H. Pickett and William M. Mayo purchased them, 
on the first day of February, 1842, till the commencement of 
the suit for them as aforesaid, in 1863, a period over twenty 
years, during all which time said Mary Jane Taylor had 
either a guardian or trustee who had the right to sue for said 
lands.” The recovery of said lands, or any part of them, 
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was therefore barred by the statute of limitations, and the 
award was contrary to law and illegal. 3d. The award js 
void for uncertainty, in that it does “not designate what 
land, or locate it anywhere, in any State, county or district,” 
4th. “ The land in controversy, the right and titles to which 
was submitted to arbitration as aforesaid, was proven before 
the arbitrators to have been sold by John H. Pickett, ad- 
ministrator of James Pickett, on the Ist of February, 1842, 
under an order of the Court of Ordinary of Pulaski county, 
and that William W. Mayo became the purchaser at and for 
the sum of $1,500 00,and that on the same day he received a 
deed for said land from said John H. Pickett, and on the 
same day the said William W. Mayo reconveyed the same 
land to the said John H. Pickett at the same price. And 
from that time the said Pickett and Mayo, and those under 
whom they claimed, and those claiming under them, held 
the quiet, peaceable and uninterrupted possession of said 
land under a claim of title, till the said action of ejectment 
was commenced for their recovery, in January, 1863, for a 
period of over twenty years ; that the plaintiff sought by their 
action of ejectment, and before said arbitrators, to set aside 
the sale of said lands (the said Mary Jane being one of two 
heirs to the estate of the said James Pickett, deceased,) on 
the first of February, 1842, on the ground that the said John 
H. Pickett, as administrator of James Pickett, had fraudu- 
lently purchased said lands at his own sale. But the evi- 
dence before the arbitrators showed that there was no fraud 
or unfairness in said sale by the said John H. Pickett, at 
his own sale as such administrator, or by the said Mayo; 
and that the said sale was a fair one at the price of $1,500 00, 
and which the administrator, in his return to the Court of 
Ordinary, charged himself with the amount of said sale, and 
that the guardian of the said Mary Jane Teylor, some time 
before the year 1845, received from the administrator of the 
said James Pickett, her full share of the purchase-money for 
said land, and which he did with a full knowledge of the 
sale, the manner of the sale, the seller and the purchase of 
it, and the price it brought at said sale the 1st of February, 
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1842, he being present at the sale; and that soon after the 
marriage of the said Mary Jane to the said Thomas L. Tay- 
Jor, which marriage took place on or about the 26th day of 
January, 1855, the guardian of the said Mary Jane Taylor, 
who had long before then thus received her portion of her 
said father’s estate—the said James Pickett—including her 
half of the said $1,500 00, and settled with and turned her 
whole estate in his hands over to her, or her husband, or 
trustee, including her half of the purchase-money for said 
land, and that the said Mary Jane had a guardian from at 
least 1842 till she married in 1855, and that from then till 
now, she never, by herself, guardian or trustee, except by 
said action of ejectment, attempted to repudiate said sale of 
said land on the Ist of February, 1842, but acquiesced in it, 
and by her guardian elected to take her part of the pur- 
chase-money for said land, and did, by her guardian, take it; 
and then, in a settlement with her guardian, after her mar- 
riage, by herself, husband or trustee, took and received it 
from her guardian ;” and not only that, but on the first day 
of May, 1855, soon after her marriage, she and her said hus- 
band, the said Thomas L. Taylor, and Jane Taylor, the 
only other heir to the estate of the said James Pickett, “ re- 
leased and surrendered all right and claim in and to said 
body of lands, (including the said lands so sold on the 1st 
of February, 1842, as aforesaid,) to him, the said Mayo ;” 
also all right of suit or action to set aside the original sale 
“of said land on the said Ist of February, 1842, or in any- 
wise to disturb or molest said Mayo in the enjoyment or 
title to said property,” all of which in substance was proved 
before said arbitrators, thereby further showing her election 
to take the purchase-money instead of said land, and yet 
they gave an award in favor of said plaintiff, and which 
award was, and is, on this account, too grossly unjust and 
illegal; for the said Mary Jane, by her guardian and trus- 
tee, not only made no attempt to repudiate said sale of land, 
except by said action of ejectment, and acquiesced in it for 
over twenty years, by which she was bound, but they elec- 
ted to take and did take and receive her part of the pur- 
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chase-money. And they giving her the $1,500 00, or sub- 
stituting it, making it pay the $1,500 00 as rent for said 
land, does not cure, or remedy, or make legal the said award 
in this respect, or in any way relieve it of its illegality and 
injustice, and the gross mistake of the arbitrators of the law 
in this respect.” 

“5th. And this deponent further says that on the trial by 
and before said arbitrators, plaintiff offered to give in evi- 
dence a deed made by J. C. Polhill to M. C. Polhill, dated 
Ist February, 1866, after the commencement of said action of 
ejectment, and after its submission to arbitration, conveying 
to Thomas L. Taylor, trustee for said Mary Jane Taylor, 
etc., the said parcel of land which the said Mayo so pur- 
chased from said John Pickett, and is now held by William 
M. Anderson, administrator of William W. Mayo, deceased ; 
that is to say, one-half interest in the same, by said Mrs. 
Taylor giving up her half interest in the part so sold to 
Mrs. Jane Pickett, referring to the said land so sold 1st of 
February, 1842, to the introduction of said deed as evidence 
before said arbitrators, the counsel for this defendant ob- 
jected on the ground that it was a title, if a title at all, ac- 
quired by the plaintiff, not only after the commencement of 
said action of ejectment, but after the submission of it to 
arbitrators ; which objection was overruled by the arbitra- 
tors and the said deed read as evidence, and which ruling of 
said arbitrators this deponent is advised and believes was 
and is illegal.” 

These objections were demurred to ore tenus, and the de- 
murrer was sustained, and the award was made the judg- 
ment of the Court. Plaintiff in error says said objections 
were sufficient in law as stated. 


[Nore.—A motion was made by counsel on both sides to put this 
cause to the heel of the Chattahoochee Circuit. The Court refused to 
do that, but allowed it by consent, to go to the heel of the entire docket 
of the term. ] 


Ext Warrey, Lanter & ANDERSON, for plaintiff in 
error. 
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A. T, Burke, 8S. HA, (by Locurane & CLARKE,) for 
defendant. 


* By the Couwrt—Brown, C. J., delivering the opinion. 


1. We are satisfied the failure of the arbitrators to furnish 
the party who objects to the award with a copy, as directed 
by Section 4133 of the Revised Code, is not sufficient cause 
for setting it aside. This provision of the statute is direc- 
tory and should be complied with. But if the party has 
notice of the award, and appears at the first term of the 
Court, and files his objections, and does not show that he is 
taken by surprise, or that he has lost any right on account 
of the failure, we see no reason why that should vitiate the 
award. If he had failed to file his objections at the first 
term, because he did not in fact have notice of the existence 
of the award, or if he had obtained the notice during the 
term, and at so late a period, that he could not make out his 
objections, we do not say that the Court should have refused 
to allow him further time to make his objections. 

2. An award, that the plaintiff in ejectment do recover 
the portion of land named, possessed by Mayo at his death, 
except the ten acres of land deeded to Henry Anderson, the 
land so awarded amounting to three hundred and ninety-five 
acres, when the amount claimed in the action of ejectment is 
four hundred and five acres, is not void for uncertainty. We 
think the maxim, id certum est quod certum reddi potest, ap- 
plies. Suit was brought against Mayo for four hundred and 
five acres of land, described in the declaration ; and it seems 
he died in possession, pending the action. The case was re- 
ferred to arbitration, and the award was for plaintiff for the 
land named, possessed by Mayo at the time of his death, ex- 
cept the ten acres deeded to Anderson, adding the amount of 
land so awarded. 

It would seem that the sheriff could have no difficulty in 
locating the land by this description. It is said, however, it 





*For meaning of ‘‘ By the Court,’’ see note, 40th Georgia Reports, 670. 
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does not appear where the ten acres deeded to Anderson igs 
located. It is presumed the deed to him from Mayo is of 
record, and that the sheriff could inform himself by reference 
to it. Many actions of ejectment are brought in that section 
of the State where head-rights grants exist, upon a more im- 
perfect description of the premises, and there is no difficulty 
in executing the process of the Court. But the authorities 
go farther. In 1 Washington’s Chancery Court Reports, 448, 
it is said: If certainty can be obtained, by reference to some- 
thing dehors the award, the party may, by an averment, cure 
an objection otherwise fatal. 

3. But the main question in this case is still to be noticed. 
Were the objections filed to this award on the ground that the 
jury found contrary to law, and contrary to evidence, good ? 
We think not. It is contended that the evidence as set forth 
in the objections was admitted, by the demurrer, ore tenus, to 
be correct, and that it showed, conclusively, that the award 
was wrong. If the demurrer had been reduced to writing, 
it admitted only such facts as were well pleaded. And we 
hold that the objection to the award on this ground was not 
well pleaded. The language used must be taken most strongly 
against the pleader. He does not pretend to say in this case 
that he has set forth all the evidence which was heard by the 
arbitrators. He only states that certain facts appear by the 
evidence. As he attacked the award, because the evidence 
did not sustain it, and as he undertook to set forth the evi- 
dence, he should have distinctly averred that he had incor- 
porated it correctly as given in by both sides, From the 
statements made by the pleader, we are well satisfied that all 
the evidence heard by the arbitrators is not in this record. 

It appears that the defendant had been in possession more 
than the statutory period; but it does not appear from the 
statement made by his counsel in his pleadings, which it is 
said in argument, should appear, that there was also evidence 
before the arbitrators, of minority, fraud and coverture, to 
rebut the proof under the plea of the statute of limitations. 

But suppose the evidence had been fairly and fully set 
forth, as it was given in on the hearing before the arbitrators, 
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could the Court then have set aside this award? At most it 
would make a case where the arbitrators committed error in 
deciding upon the law, and found against the weight of evi- 
dence. And we are satisfied the current of authorities is 
against interference by the Court, with the award, even in 
a case where it is admitted that these errors were commit- 
ted by the arbitrators. In Burchill vs. Marsh e¢ al., de- 
cided by the Supreme Court of the United States, 17 How- 
ard’s Reports, page 344, it is said: “ The charges of fraud 
and corruption made in the bill, are denied in the answer, 
and the award is not so outrageous as of itself to con- 
stitute conclusive evidence of fraud or corruption. Error 
of judgment in the arbitrators is not a sufficient ground 
for setting aside an award.” Mr. Justice Greer, deliv- 
ering the opinion of the Court, says: “The general prin- 
ciples upon which Courts of Equity interfere, to set aside 
awards, are too well settled by numerous decisions, to admit 
of doubt. Arbitrators are judges chosen by the parties, to 
decide the matters submitted to them finally, and without 
appeal. As a mode of settling disputes it should receive 
every encouragement from Courts of Equity. If the award 
is within the submission, and contains the honest decision of 
the arbitrators, after a full and fair hearing of the parties, a 
Court of Equity will not set it aside for error, either in law 
or fact. A contrary course would be a substitution of the 
judgment of the Chancellor, in place of the judges chosen by 
the parties, and would make an award the commencement, 
not the end, of litigation. In order, says Lord Thurlow, 
(Knox vs. Symmons, 1 Vesey, Junior, 369,) to induce the 
Court to interfere, there must be something more than an 
error of judgment, such as corruption in the arbitrator, or 
gross mistake, either apparent on the face of the award, or to 
be made out by the evidence; but in case of mistake, it must » 
be made out to the satisfaction of the arbitrator, and that if 
it had not happened, he would have made a different award. 
Courts should be careful to avoid a wrong use of the word 
‘mistake,’ and by making it synonymous with mere error 
of judgment, assume to themselves an arbitrary power over 
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awards. The same result would follow if the Court should 
treat the arbitrators as guilty of corrupt partiality, merely 
because their award is not such an one as the Chancellor 
would have given.” On page 351, Justice Grier adds: “The 
admission of witnesses to prove their estimate of damages, 
{even if it had been in the face of the objection of counsel, 
and not by consent) may have been error in judgment, but it 
is no cause for setting aside the award; nor can the admis- 
sion of illegal evidence, or taking the opinion of third per- 
sons, be alleged as a misbehavior in the arbitrators, which 
will affect the award. If they have given their honest, in- 
corrupt judgment on the subject-matters submitted to them, 
after a full and fair hearing of the parties, they are bound by 
it, and a Court of Chancery has no right to annul their 
award because it thinks it could have made a better. In 
Underhill vs. Van Cortlandt e¢ al., Johns’ Chancery Reports, 
339, Chancellor Kent has reviewed the authorities, and dis- 
cussed this question with great ability. The substance of 
his decision is contained in the following head note: 

“Tf there is no corruption or partiality in arbitrators, nor 
any misconduct during the hearing, nor any fraud practiced 
by either party, the award is binding and conclusive, and can 
not be set aside by the Court, however unreasonable or un- 
just the award may appear.” 

In the discussion of the question, the Chancellor says: 
“ Admitting that there was no corruption or partiality in the 
arbitrators, (and none is pretended,) and admitting that there 
was no misconduct in them during the course of the hearing, 
nor of fraud in the opposite party, (and none is established 
by proof,) then I say, the Court can not inquire into the 
charge of an over or under valuation, or of the reasonable- 
ness or unreasonableness of the award ; but it is binding and 
conclusive. If every award must be made conformable to 
what would have been the judgment of this Court in the case, 
it would render arbitrations useless and vexatious, and a 
source of great litigation; for it rarely happens that both 
parties are satisfied. The decision by arbitration, is the de- 
cision of a tribunal of the parties’ own choice and election. 
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It is a popular, cheap, convenient and domestic mode of 
trial which the Courts have always regarded with liberal in- 
dulgence ; they have never exacted from these unlettered 
tribunals, this rusticum forwm, the observance of technical 
rules and formality. They have only looked to see if the 
proceedings were honestly and fairly conducted, and if that 
appeared to be the case, they have uniformly and univer- 
sally refused to interfere with the judgment of the arbitra- 
tors.” 

Again, on page 365, the Chancellor adds: “In finishing 
this review of the most material Chancery decisions on 
awards, I think we may safely conclude, that the law is as 
well settled on this, as on any other subject whatever. The 
conclusiveness of the judgment of arbitrators has received the 
uniform sanction of the Court for a series of ages. The rule 
is not now to be shaken, nor disturbed ; it is founded on so 
much reason and public convenience, as not to be confined 
merely to the Court of Chancery, but to have met with the 
general approbation of mankind.” 

The Courts of law have always been averse to grant any 
relief in those cases, and the injured party was obliged to re- 
sort to equity. In an action at law on the award, even the 
corruption or misconduct of the arbitrator is no defence, (2 
Wils., 148; 3 John’s Reports, 367; 8 East, 344,) and when 
submission to arbitration had been made a rule of the Court 
of King’s Bench, and the arbitrators were charged with mis- 
management, in refusing to hear one party, Lord Holt 
made it a question whether the integrity of the arbitrators 
could be arrayed. (Morris vs. Reynolds, 2 Lord Raymond, 
857.) In this he was properly overruled, but it appears to 
be settled that a Court of law will not, even when the sub- 
mission is made a rule of Court, enter into the merits of an 
award, but will look only to legal objections on the face of 
it, or such as go to the misbehavior of the arbitrators. 

In Kleine vs. Catara, 2 Gallison’s Reports, 60, Mr. Jus- 
tice Story lays down the rule as to the conclusiveness of the 
award quite as strongly. The head note says: “If they 
(the arbitrators) make a general award, it can not be im- 
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peached collaterally or by evidence aliunde fer mistake of 
law or of fact, for the judgment of the referees is conclusive 
in both respects, unless there be fraud or misbehaviour,” 
And on page 69, Judge Story remarks: ‘“ Under a general 
submission, therefore, the arbitrators have rightfully a power 
to decide on the law and the fact; and an error in either 
respect ought not to be the subject of complaint by either 
party, for it is their own choice, to be concluded by the 
judgment of the arbitrators. Besides, under such a general 
submission, the reasonable rule seems to be that the referees 
are not bound to award upon the mere dry principles of law, 
applicable to the case before them. They may decide upon 
principles of equity, and good conscience, and may make 
their award ex aequo et bono.” 

Upon these authorities and numerous others that might 
be cited, we hold that the arbitrators are the judges of the 
law and the facts in the case submitted to them; and that 
the award is final and conclusive between the parties, unless 
attacked in the manner pointed out by the statute, for fraud, 
accident, mistake, or illegality, and that the Court in hear- 
ing the objections will not enter into the merits of the award. 

By mistake, we do not understand that the statute means 
a mere error in the judgment of the arbitrators. Nor do we 
understand by illegality, that an award may be set aside be- 
cause the arbitrators erred in deciding a question of law 
which arose in the case. If they have been guilty of par- 
tiality or corruption, or have referred any matter to chance 
or lot, or have made a palpable mistake of Jaw, as for in- 
stance, if they hold that the oldest son is the sole heir, to the 
exclusion of the younger children, or make other like gross 
and palpable mistake, it will vitiate the award. But the 
mistake must be gross and palpable, and of a character which 
controlled their decision, or the award will not, on that ac- 
count, be set aside. 

The chief ground of complaint in this case seems to be, 
that the award was contrary to the evidence. Admitting 
the sufficiency of this objection, as a legal ground for attack- 
ing an award, it would be impossible for us to decide that 
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question, as we are satisfied the whole evidence given in 
before the arbitrators is not before the Court. But the case 
will have to be a very strong one, indeed, which will au- 
thorize a Court to set aside the award on the ground of ille- 
gality. As already stated, arbitrations are favored by the 
Courts, and all the authorities show that an award is more 
conclusive than a verdict of a jury; as the one is rendered 
by atribunal chosen by the parties, the other by that which 
is provided by law. . Now it has been ruled again and again, 
by this Court, that the verdict ofa jury will not be set aside, 
on the ground that it is contrary to the evidence, unless it is 
strongly and decidedly against the weight of the evidence ; 
and even then, the Court may exercise a sound discretion in 
granting or refusing a new trial. We hold that the Court 
can not set aside an award for illegality, on this ground, 
where there is any evidence to sustain it. To authorize the 
interference of the Court, the award must be so palpably 
contrary to evidence as to justify the conclusive presump- 
tion that there was fraud, partiality, corruption, or gross 
mistake in its rendition. 

As no legal ground of objection was filed against this 
award, we think the Court below committed no error in 
overruling the objections made, and permitting it to stand as 
the final judgment between those parties. 

Judgment affirmed. 


Witu1am L. Livineston, plaintiff in error, vs. The Ciry 
CounciIL OF ALBANY, defendant in error. 


The Mayor and Council of the City of Albany has no power to impose a 
specific tax of one dollar per head on each horse or mule sold by 
drovers in said city. They may tax such sales ad valorem. 


Tax. Municipal Corporation. Constitutional law. Be- 
fore Judge CLARKE. Dougherty Superior Court. Decem- 
ber term, 1869. 
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In October, 1869, a fi. fa. was issued against Livingston, 
in favor of said city, for $282 00 for “his city tax” of that 
year, and $93 00 costs, and was levied upon his property, 
He filed his oath that the fi. fa. was proceeding illegally, be- 
cause the City Council had no right to levy said tax, because 
it was a special tax and not ad valorem. It was stated in 
the bill of exceptions, though not apparent on said papers, 
that said tax was for one dollar per capita upon horses sold 
by Livingston in Albany during 1869, and that this 
tax was levied under an Ordinance of the city, quoted in the 
opinion. The illegality being overruled by the Mayor and 
Council, Livingston appealed to Judge CLARKE for a certio- 
rari, to correct their holding, on said grounds. He refused 
to grant the certiorari, and that is assigned as error. 


JAMES ARMSTRONG, (by brief,) for plaintiff in error. 
No appearance for defendant. 


By the Court—Browy, C. J., delivering the opinion. 


The Act of 1858, amendatory of the charter of the city of 
Albany, authorized the Mayor and Council to levy such 
taxes as may be necessary for the support of said City gov- 
ernment, and in such a way, as shall be deemed by them to 
operate most equally on all the citizens and property within 
the corporate limits of said city. An Ordinance of the city 
declares “that the sum of one dollar be imposed on each and 
every horse or mule offered and sold within. the city by or 
belonging to horse or mule drovers.” The 27th Section of 
the first Article of the new Constitution of the State provides 
that ‘‘ taxation on property shall be ad valorem only, and 
uniform on all species of property taxed.” 

We hold that the Statute of 1858 must yield to this pro- 
vision of the Constitution, and must not be construed to con- 
fer upon the city authorities any power of taxation not pos- 
sessed by the General Assembly over the property of the 
State. A tax upon the sale of horses or mules, or upon 
horses or mules sold, is a tax on property ; and the Legisla- 
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ture has power to impose or authorize the authorities of a 
city to impose a tax upon all such sales made by drovers, 
as they are a distinct class of traders, engaged in a distinct 
business or trade. But it must be imposed ad valorem. A 
tax of a certain sum on each horse or mule sold, is not an 
ad valorem tax, as one of these animals may be worth $100 00 
and another $500 00. A tax imposed by the Mayor and 
Council of Albany, of a definite sum, on each $100 00 of 
the value of all horses or mules, under the protection of the 
city government, and sold within its limits, would be a legal 
tax. As the city authorities had no right to impose the 
specific tax in question, the judgment of the Court below 
must be reversed. 


JouHN JONES, plaintiff in error, vs. Joun A. PAYNE et al., 
defendant in error. 


1. Minors cannot submit their rights to arbitration so as to bind them- 
selves, nor can this want of capacity be cured after the submission by 
the appointment of a guardian ad litem by the arbitrators, nor even by 
the Chancellor, unless there be a suit pending to which the minors are 
parties, and the submission be under an order of the Court. 

2. To make a good statutory award, the submission under the statute 
must be in writing, and when there was a submission in writing, and 
the parties, by a subsequent parol agreement, chose a new arbitrator, 
and submitted a portion of the dispute to him, his judgment, what- 
ever may be its efect as a settlement of the dispute, is not a statutory 
award, and cannot be put upon the minutes of the Superior Court as a 
part of the award under the within submission. 

3. Where there was a suit pending in Lee county in favor of A, who was 
a resident of Terrell county, against B, and it was agreed between them 
that this controversy, as well as another and distinct controversy be- 
tween A against B, C and D, should be submitted to arbitration. and 
the award be put upon the minutes of Lee Superior Court, where B 
and C resided, and A subsequently attempted to have placed on said 
minutes what he claimed to be an award in reference to the dispute 
between himself and B, C and D. 

Held, That the award must be resisted according to the provisions of 

the Code, unless there was some ground for equitable interference to 

set aside the award; that the want of power in a Court of law to do 
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anything more than set aside or confirm the award under the statute 
is not a ground for equitable interference, in order to settle the whole 
controversy ; that the submission of the controversy to arbitration, 
to be returned to Lee county Superior Court, does not give equity 
jurisdiction in that county against A, who resides in Terrell, except to 
set aside the award, and not for that, unless there be some reason why 
the statutory remedy for resisting the same be insufficient. 


Minors. Arbitration. Jurisdiction. Before Judge CLarx, 
Chambers. Lee county. September, 1869. 


R. L. Payne, of Lee county, Georgia, died testate, leaving 
a wife, three daughters and two sons. His will provided 
that his executors should pay his debts and then carry on his 
farm for the support and maintenance of his family, with 
power to control his property and change it as said executors 
saw proper. It provided that upon the marriage of his wife, 
or the marriage or majority of either of said children, pay- 
ment should be made of his or her respective equal share, by 
drawing out his or her part of the perishable personalty, and 
receiving in cash his or her part of the value of the realty in 
cash ; thus the first was to take one-fifth of all, the next one- 
fourth of the remainder, the next one-third, and so on to 
the end. The payments of cash were to be made by the 
proceeds of the crops. Nothing was said as to any residuum. 
His wife and John R. Jones were appointed executors, and 
the shares of the daughters were to be free from the debts, 
etc., of their husbands, and Jones was made their trustee to 
carry out this protective provision. 

In December, 1857, Jones had this will probated, quali- 
fied alone as executor, and took possession of said farm and 
the estate. The widow married, and Jones settled with her 
for her fifth of the perishable personalty, and of the land. 
Her new husband died and she married Daniel. One of the 
daughters married Watts, and Jones settled with her for her 
fourth of the perishable personalty and of the land. In 
1867, John A. Payne, one of said sons, became of age. He 
and Jones agreed that he, John A., as Jones’ agent, should 
carry on the farm for 1867, for the support and maintenance 
of himself and his minor brother and sister, for whom it is 
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stated, Jones was trustee and guardian. (It seems that this 
alludes to the fiduciary position of Jones under said will 
only, as it does not appear that he was ever otherwise ap- 
pointed trustee or guardian.) Under this agreement, John 
A. Payne took possession of the farm. Jones resided in 
Terrell county ; the other parties herein named, all resided 
in Lee county. 

John A. Payne and Daniel, in right of his wife, filed a 
bill against Jones, in Terrell county, for am account and set- 
tlement. Pending that bill, to-wit: in November, 1867, 
Jones filed a bill in Lee county, against John A. Payne, 
averring that he had taken possession of said farm, under 
said contract, for the purposes aforesaid, and had repudiated 
his tenancy, and was holding adversely to Jones, selling the 
crop, ete., and refusing to account to Jones, and because John 
A., was insolvent, Jones prayed injunction against such sales, 
and that a Receiver should take possession of the farm and 
crop. Judge Vason ordered John A. Payne to show cause, 
on the second Monday in December, 1867, why the prayer 
of said bill should not be granted. 

On the 20th of December, 1867, Jones and John A. Payne, 
by their respective attorneys, submitted their matters to ar- 
bitration. ‘The submission recited the pendency of said two 
bills, that Jones was willing to resign his executorship and 
trusteeship, and ......... was willing to accept them if it 
could be done legally and without leaving Jones thereafter 
accountable therefor, and that all the parties in interest in- 
cluding Joseph B. and Susan A. Payne, the minor children 
of R. L. Payne, deceased, (to be executed by them hereafter 
by a guardian ad litem, to be appointed,) agreed or would 
agree to this submission. It submitted “all the matters in 
litigation involved in said bills as the question touching the 
removal ” of said Jones, aforesaid, “to the decision, award 
and decree of David A. Vason,” who was clothed with full 
power and authority “to determine upon such matters of 
litigation.” His determination was to be put upon the min- 
utes of Lee Superior Court, and be as final as if a decree was 
made in Court. Each party reserved the right to correct 
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any error of law or fact by bill of exceptions to the Supreme 
Court. Pending this, Jones was to retain possession of the 
farm, etc. If Vason found a balance due either side, fi. fa, 
should be stayed for a time there stated. John A Payne was 
to turn over to Jones the crop of 1867, and Jones was to pay 
him one-third of its net proceeds, and thus they settled that 
matter in the submission. It ended with an agreement that 
this submission should in all respects be under the arbitra- 
tion laws of this State. This submission was signed by 
Jones and Payne, only, by their respective attorneys. 

On the Ist of January, 1868, Vason, as Judge of the Su- 
perior Court, appointed Daniel as guardian ad litem, for said 
minors, as to said bills and submission. And on that day, 
the attorney for all of said parties, made a supplemental 
paper, stating that all of the questions in said submission 
had been agreed upon by the parties, except as to the re- 
moval of Jones as aforesaid, and agreed that Vason, as sole 
arbitrator, should make such order or decree, as to that, as 
would protect all the parties, that all legal questions should 
be waived and that “the parties shall settle between them- 
selves the matter of account according to the returns of said 
executor.” 

On the same day, Vason accepted the resignation of Jones, 
and appointed John A. Payne in his stead, upon his giving 
bond for $15,000 00 for the faithful performance of his trust 
as to said minors, with right in him to settle with Jones ; his 
receipt was to be a full discharge to Jones. He ordered 
these proceedings to be spread upon the minutes of Lee Su- 
perior Court, (signing them officially as Judge.) All this 
was done in vacation. In March, 1868, Lee Superior Court 
was in session, Judge Vason presiding. On the 25th of 
that month an order was taken, reciting the fact that such 
submission and award had been made, that, by the agree- 
ment of counsel for the parties, said matters of account had 
been submitted to Thomas M. Jones, as auditor, and that, 
by his report, it appeared that the estate of said deceased owed 
Jones, executor, $3,179 00, and that notice had been given 
of this application to amend said award, that said award be 
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the judgment of said Court, and that Jones, executor, have fi. 
fas. against the goods of said estate with stay for halfof it till 
January, 1869, and for the other half till January, 1870. The 
notice alluded to was to John A. Payne alone, and called on 
him to show cause on the next morning why the award “ in 
said case ” should not be amended as aforesaid. And it was 
“headed” by the case of Payne and Daniel against Jones, 
and no other. 

He answered, (after said order was taken,) objecting that 
the other parties had no notice, that there was no agreement 
that the finding of Thomas Jones should be part of said sub- 
mission or award, that it did not appear how Thomas Jones 
had reached his conclusion, that he had acted upon the ex 
parte showing of Jones, executor, and without giving the 
other parties a hearing, because his balance was incorrect, 
and because expressly they withdrew the accounting from 
the submission, and that was and still stood as an open mat- 
ter. He then moved to set aside said judgment because the 
other parties had no notice of the motion to amend, because 
since the judgment was made, he had filed his answer afore- 
said, showing cause against it, and because it was passed 
when neither he nor any of the parties were represented in 
Court, his counsel having, without notice to him, abandoned 
the cause in open Court. The Court refused to set aside the 
motion then, but granted an order, returnable to the next 
term, calling on Jones to show cause why it should not be 
set aside. By the record, said notice to John A. Payne, his 
answer to said judgment, his motion to set aside and the 
order for Jones to show cause, were all made on the 25th of 
March, 1868. 

At the next term, (September, 1868,) Jones answered, that 
the judgment was final, because John A. Payne, as trustee 
and guardian, had notice of said amendment, was represented 
by counsel, and because the Court acted upon the report of 
Thomas Jones, who had been selected as auditor by the coun- 
sel of the parties, and who acted with notice to all the par- 
ties, because Payne had taken possession of said estate under 
said award and was bound by it as a totality. Afterwards, 
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in March, 1869, Daniel and Watts, in right of their respec- 
tive wives, John A. Payne for himself and “as guardian and 
next friend for said minors,” filed their bill in Lee county 
against Jones, setting out the foregoing facts, averring that 
when Jones settled with Daniel’s and Watts’ wives he failed 
to account for cash and choses in action, etc., in his hands, 
as such executor; that so much of the supplemental sub- 
mission as waived their legal right to compel Jones to ac- 
count, was done by their attorneys, without authority ; that 
Vason’s acceptance of Jones’ resignation, etc., was illegal, 
because done in vacation and without consent of the parties ; 
that John A. Payne’s giving bond and acting under said 
order ought not to conclude him or them, because he did it 
because of his anxiety to keep possession of the farm, and be- 
cause he was ignorant of the legal consequences of so doing, 
he not understanding that he thereby waived the right to 
make Jones account for his management of said estate; if 
conclusive in law they said it was obtained without considera- 
tion and by reason of the undue influence exercised by Jones 
in his fiduciary capacity, and therefore was void, especially 
as against the minors. They averred that said minors were 
not proper parties to said submission, and were not properly 
before the arbitrator, and were not bound thereby, because 
not legally consenting thereto, the guardian ad litem, so ap- 
pointed, not having power so to bind them. They averred that 
the order to show cause as to the amendment of the award, 
was served on John A. Payne when his counsel was away 
from Court, and was acted upon (“next day” ?) before he 
could get his counsel to Court, and without any notice to the 
other parties. They contended that the judgment was void 
because it did not follow the rule nisi served on Payne, in 
that it covered both cases, whereas the rule nisi applied only 
to the case in Lee in which Payne alone was interested ; be- 
cause no sotice was served on the other parties; because it 
made the award the judgment of the Court, instead of sim- 
ply spreading it on the minutes, subject to exceptions during 
the term ; because the judgment was broader than the sub- 
mission in so far as it gave said judgments and fi. fas. in 
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favor of Jones for a balance against the estate. They averred 
that they expressly revoked the consent for Thomas Jones to 


* audit the accounts, and that, if he did so, it was after that re- 


vocation, ex parte, and without authority. And by lengthy 
review of Jones’ returns as executor, and his management of 
said estate, they undertook to demonstrate that he was largely 
indebted to said estate, specifying how and wherefore. They 
averred that at the time when said award was entered upon 
the minutes, they filed their objections thereto, (after said 
other proceedings,) and that these and the rule against Jones 
last stated were still pending. Because this litigation could 
result in nothing but the vacating of said judgment, and be- 
cause it was right to settle all the matters finally, in one 
case, they prayed that Jones be enjoined from enforcing said 
judgment, that it be annulled, that the proceedings be 
quashed, and that Jones account to all of them for his mis- 
management of said estate, etc. 

Judge Clark, who succeeded Judge Vason, granted the in- 
junction as prayed for. Jones’ counsel moved (at Chambers, 
by consent,) to dissolve the injunction and dismiss the bill, 
because, Jones living in Terrell, these matters were not with- 
in the jurisdiction of Lee Superior Court, because if the bill 
for account and settlement, aforesaid, was still pending in 
Terrell county, that could and would settle the matters ; be- 
cause all the matters in this bill were concluded by said sub- 
mission and proceedings thereunder, and were res adjudicata; 
because an award could not beset aside by a Court of Equity, 
but at law, and there only all these objections to the award 
could be legally disposed of; because the parties had con- 
tracted to use only a writ of error to the Supreme Court to 
correct any error of Judge Vason, and because John A. 
Payne did not offer to put Jones in statu quo ante bellum. 

The Chancellor refused to dismiss the bill or dissolve the 
injunction, and that is assigned as error, on said grounds. 


Vason & Davis. Wooten & Hawkins, by LocHRANE 
& CLARK, for plaintiff in error. 


Lyon, DEGRAFFENREID & IRVIN, for defendants. 
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[Nore.—For the motion to dismiss this writ of error, see 
the next case post. | 


McCay, J. 


1. An infant cannot bind himself, by a submission of his 
rights to arbitration: Billing on Awards, 34. Nor can he 
appoint an agent or attorney to do it: 1 American Leading 
Cases, 250. The submission is the foundation of an arbitra- 
tion, a defect in that, a want of capacity in the signer of it 
to bind himself, cannot be cured by the arbitrators appoint- 
ing a guardian ad litem. As to the infant, the arbitrators 
have never been legally chosen, and if they have no power 
to act, they have none to appoint a prochien ami. Nor do 
we think this difficulty is cured by the appointment of a 
guardian by the Chancellor. Had there been a suit pending 
to which the infants were parties, and were this submission 
made under the order of the Court, perhaps the Chancellor 
might have cured a defect in this way. But there is nothing 
in this record to show any jurisdiction of the Chancellor over 
these minors. There was no suit pending in Lee county to 
give him jurisdiction. It does not even appear from the 
record that they resided in the Southwestern Circuit, and 
even if they did, we doubt if a guardian ad litem, appointed 
after the submission, could cure the radical defect, that the 
submission was not agreed to by one duly authorized to sub- 
mit the dispute. 

2. The agreement made at Albany disposed of the submis- 
sion, except as to the single question left to Judge Vason. 
And though we do not say that the subsequent parol agree- 
ment, to take the decision of Mr. Jones, as to the amount the 
books of the Ordinary showed to be due, would not, if his 
decision was not a mistake or fraud, bind the adult parties, 
yet we are clear this was not a statutory award. The law, 
Section 4167 of the Code, requires a statutory submission to 
be in writing. Nor can it, with any propriety, be tacked on, 
as an addendum to the order of Judge Vason, accepting the 
resignation of the trustee and appointing another. 
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3. But these objections to this so-called award, can be 
made under the motion pending in Lee Superior Court. 
Even if the paper were a regular statutory award, the party 
has the whole term at which it was returned to file his ob- 
jections, or at least until it is too late to take issue on them : 
Code, Sections 4183 and 4184. We see, therefore, no neces- 
sity for the interference of equity. The remedy at law is 
complete. 

4, It has been argued, however, that, inasmuch as at Jaw 
nothing can be attained but a setting aside of the award, a 
Court of Equity will take hold of the matter, not only to do 
this but to make a full decree, settling the rights of the par- 
ties. Such a doctrine would set aside the whole policy and 
effect of the arbitration law. This ground for equitable in- 
terference exists in every arbitration under the statute. The 
Code authorizes an award to be objected to for mistake, fraud 
or illegality, and it provides a specific mode for determining 
the issues which may arise, and the verdict, in no event, can 
be other than one maintaining or setting aside the award, 
leaving the original dispute unsettled. Any one dissatisfied 
with an award, might, on the principle contended for, al- 
ways get clear of the statutory provisions, since in all cases 
the remedy at law leaves the dispute unsettled. This would 
fritter away the whole system, and make every arbitration 
the mere commencement of a suit in equity. Were there 
any special circumstances requiring equity to interfere to set 
aside the award, that Court, having acquired jurisdiction, 
would doubtless go on to settle the whole dispute. But no 
such circumstances exist in this case, and we see no reason for 
the interference of a Court of Equity to do that which can 
be done just as well by the mode pointed out by the statute.. 

5. Nor is there such a jurisdiction given to Lee county by 
the submission, as gives jurisdiction in that county to a bill 
to set aside the award of Mr. Jones. His decision is not un- 
der the submission, and though equity may have, under a 
proper case made, jurisdiction to set it aside and reinvestigate 
the matter, yet the mere claim of the executor that it is a 
statutory award, does not transfer the jurisdiction of the 
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original dispute from Terrell the residence of Jones, to Lee, 


fi 

It is not necessary, to defend the proceeding in Lee, to go t! 
over and decide the original matter in dispute. The ques- 

tion in Lee is simply award or no award. I 

Judgment reversed. I 

( 

t 
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JOHN JONES, plaintiff in error, vs. JoHN A. PAYNE, de- 
fendant in error. 





1. A failure of the Clerk below to certify the record within ten days from 
the filing of the bill of exceptions in his office, is no ground for dis- 
missing the cause in the Superior Court; Provided, counsel for plain- 
tiff in error exercised ordinary diligence to have the Clerk below cer- 
tify itin time. (R.) 

2. What amounts to ordinary diligence depends upon the circumstances 
of the case. Counsel should apply for mandamus against the Clerk, 
unless the circumstances render it impracticable or unnecessary to do 
so. (R.) 

3 Under the Constitution a cause must be disposed of at or before the 

second term. Providential cause is not good for postponement except 

at the first term. (R.) 



















Practice. Motion to dismiss Bill of Exceptions. Term. 
Lee county. 





On the 29th of September, 1869, the Judge certified the 
bill of exceptions in said cause, and ordered the Clerk of 
said county to send up the record, etc., ‘to the next term of 
the Supreme Court.” It was filed in said Clerk’s office on 
the 6th of October, 1869. On the 19th of October, the 
record was certified. It did not reach the office of the Clerk 
-of the Supreme Court till the 2d of December, 1869. De- 
cember term, 1869, began on the 6th of December, and the 
return day for that term was twenty days before the last 
mentioned date. 

At said term of the Supreme Court, counsel for plaintiff 
in error moved to have it entered upon the docket as of that 
term, and to dismiss it because the Clerk of Lee Superior 
Court had not certified the record within ten days from the 
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filing of the same in his office, and upon other grounds, As 
they were not in writing, they are omi.ted here. 

Counsel for plaintiff in error produced the record and 
made affidavit that, owing to its great length and the small- 
ness of the county site of Lee, they could not procure suffi- 
cient help to have it done within ten days, though they urged 
the necessity of it upon the Clerk, and assisted him in trying 
to get it done in that time. 

The motion was overruled, and the cause was ordered to 
be entered upon the docket of the next term. For other 
facts see the opinion. 


Vason & Davis, Woorren & Hawkins, for plaintiff in 
error. : 





Lyon, DEGRAFFENRIED & IRvIN, for defendant. 
By the Court—Browyn, C. J., delivering the opinion. 


A motion to docket and dismiss this case, was made by 
Judge Lyon, at the last term of this Court, on the ground 
among others, that the Clerk of the Superior Court of Lee 
county had failed to make out and certify the transcript of 
the record within ten days after the bill of exceptions was 
filed in his office, as required by the statute. The motion 
was overruled, and the case which reached the office of the 
Clerk of this Court, too late for last term, was ordered to be 
placed on the docket for this term. It was reached in its 
order and argued. But before we had pronounced any judg- 
ment, the case of Seay vs. Treadwell, in which Judge Lyon 
was of counsel for plaintiff in error, was also reached in its 
order, and dismissed, on motion, on two grounds: Ist, that 
all the evidence in said case on the trial in the Court below, 
was not embraced in the bill of exceptions, as required by 
the rules of this Court ; and 2d, on the ground that the 
Clerk of the Superior Court did not make out and certify 
the transcript of the record, for more than two months after 
the expiration of the ten days; and no sufficient excuse was 
shown for the delay, and no diligence was shown, on the part 
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of the plaintiff in error, or his counsel, to secwre this dis- 
charge of duty by the Clerk. 

The decision in this case at the last term, was afterwards 
quoted upon us, and Judge Lyon, who had left the Court, 
applied through his law partner, Col. Irvin, for permission 
to renew his motion to dismiss this case. It is our wish, in 
the discharge of our duty, to apply the same rules to all alike, 
and on account of our great respect for the able counsel who 
feels aggrieved, we have consented to re-hear the motion to 
dismiss in this irregular manner, after the case had been ar- 
gued upon its merits. By this, however, we will not be 
bound as a precedent. The earlier decisions of this Court, 
so far as we are advised, were uniform; that if the Clerk of 
the Superior Court failed to make out and certify and send 
up to this Court, a transcript of the record within ten days 
after the bill of exceptions was filed in his office, the writ of 
error was dismissed: See Beall vs. Scott, 4th Ga., 525; 
Leak vs. McDowell, 6th Gia., 264; 6th Ga., 317. 

The Act organizing this Court under which those rulings 
were made, provides that, if any Clerk shall fail or refuse to 
send up the transcript of the whole record, in any cause ac- 
cording to the provisions of this Act, or he or any sheriff shall 
refuse or neglect to perform any duty imposed upon him by 
this Act, said Supreme Court, while in session in any dis- 
trict in this State, may issue a writ of mandamus to such 
officer, and enforce obedience thereto, if necessary, by attach- 
ment; and in case that such refusal of any such officer have 
delayed the party applying for or tendering a bill of excep- 
tions as aforesaid, beyond the time limited in the foregoing 
part of this Act, he shall not thereby lose his remedy, but 
may proceed as if the time limited had not expired. 

Here nothing is said about diligence on the part of the 
plaintiff in error, to secure the discharge of duty by the 
officer. But this Court, in Duke vs. Trippe, 6 Georgia, 321, 
in construing that Actsays: “And in all such cases, the 
party applying for such writ shall not lose his remedy, but 
may proceed as if the time limited in said Act had not ex- 
pired.” In other words, if the time has expired, and the 
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Clerk has not done his duty, by certifying and sending up 
the bill of exceptions, the case must be dismissed, unless the 
party has applied for the writ of mandamus to compel him 
to send it up. That was the legal diligence required by this 
Court; and if that was wanting the case was at an end. 

The diligence which was then required of the party, as a 
condition to the continuance of his case in Court, after the 
default of the Clerk, by the construction placed upon the 
Statute by this Court, is now required by positive enactment. 

Section 4204 of the Code, now enacts that: ‘If any 
Sheriff.or Clerk, or other officer, shall fail to discharge any 
duty required of him in connection with the foregoing pro- 
visions, upon petition, the Supreme Court, or the Judge of 
the Superior Court, may compel the performance of such 
duty by mandamus, and no suitor shall lose any right by 
reason of the failure of such officers to discharge their duties, 
when he has been guilty of no fault himself, and has exer- 
cised ordinary diligence to secure their discharge of duty.” 

It will be observed that it is not enough that the suitor 
has been guilty of no fault himself, but he must have exer- 
cised ordinary diligence to secure the officer to discharge his 
duty. What is meant by ordinary diligence to secure the 
discharge of duty by the officer? We think it requires the 
party to have exercised ordinary diligence to obtain a man- 
damus against the officer for the failure to do his duty. 
That is the legal remedy given him, to secure the discharge 
of the duty neglected by the Clerk; and if he fail to pursue 
this legal remedy, with ordinary diligence, the case will be 
dismissed, on motion. In other words, the defect is cured 
only by the active pursuit of this legal remedy, when the 
Clerk has neglected his duty. 

Under the original statute, the application for the writ 
of mandamus could only be made to the Supreme Court. 
To expedite the remedy, the Code provides that it may be 
made to the Supreme Court, or the Judge of the Superior 
Court. Ifthe Supreme Court is in session at the time, and 
within a convenient distance, the application may be made 
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to it. IPfnot, the exercise of proper diligence would require 
that it be made to the Judge of the Superior Court. 

The rule as now laid down by the statute, is in fact more 
stringent than that laid down in the Act organizing this 
Court. That Act was not explicit that any diligence was 
necessary to save the rights of parties, in case of the failure 
of the Clerk to do his duty. It was so construed by the 
Court, however, as to require that he apply for the, manda- 
mus, (which the Court was authorized to grant,) or that the 
case be dismissed. But the present statute, in express terms, 
requires vigilance on the part of the suitor to save his rights 
in such case. 

But we areasked, what damage has the defendant in error 
sustained by the Clerk’s failure to certify and send up the 
bill of exceptions, and the record, within the time prescribed, 
if he has in fact sent it up, and it is here when the case is 
called in its order? There may be no actual damage. Then 
why dismiss the case? For the reason that the law has not 
been complied with, and it is not legally brought to this 
Court. The statute requires the bill of exceptions to be 
tendered and certified by the Judge within thirty days after 
the adjournment of the Court at which the decision was 
made. Suppose it is tendered and certified thirty-one days 
after the adjournment of the Court, and all the parties are in 
this Court when the case is called, what damage has the de- 
fendant in error sustained by the performance of the required 
duty only one day after the time fixed by law? Probably 
none can be shown. Then why dismiss the case? Because 
the law has not been complied with, and the case is not le- 
gally here. Again, suppose the plaintiff in error has failed 
to notify the defendant in error of the signing of the bill of 
exceptions within ten days, and has failed to file it in the 
Clerk’s office within fifteen days, the same may be said as 

to damage. Yet in all such cases there is but one uniform 
ruling. The case is dismissed, because the law is not com- 
plied with. So in this class of cases, it is not for us to say 
whether the defendant in error has sustained actual damage 
or not; it is enough that he can show that the case is not 
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brought here in accordance with law, and he is. entitled to 
have it dismissed, and to stand upon his rights as they are 
adjudicated in the Superior Court. 

Again, the familiar rule of law is quoted, that every 
officer is presumed to do his duty, till the contrary is shown, 
and it is said, why may not parties stand by this rule, and 
take it for granted that such duty has been performed, till 
the contrary appears. That rule may apply generally, but 
it does not apply here, for the simple reason that the statute 
repeals it by requiring the party to use diligence to.see that 
the officer does discharge his duty, or in other words, to use 
diligence to secure its discharge. 

The Constitution of the State, in existence at the time this 
Court was organized, required cases to be disposed of here 
with promptness, to prevent delay in litigation. Since then 
the people have met in convention three different times, and 
each different convention has formed a Constitution, and 
there has been no relaxation of the rule, except that the 
Court may in its discretion withhold its judgment for one 
term after the case is argued. The provision in the present 
Constitution is in these words : 

“The Supreme Court shall dispose of every case at the 
first or second term after such writ of error is brought ; and 
in case the plaintiff in error shall not be prepared at the first 
term to prosecute the case, unless prevented by providential 
cause, it shall be stricken from the docket, and the judgment 
below shall stand affirmed. In any case the Court may in 
its discretion withhold its judgment until the next term after 
the case is argued.” 

Now it is a grave question, whether the Legislature can 
pass any Act to delay a case till the second term, by putting 
the party bringing it up upon ordinary diligence. Must not 
the diligence that keeps the case from being stricken from the 
docket, be such extraordinary diligence that the failure to 
get it here and prosecute it at the first term, may be said to 
be the result of providential hindrance. That seems to be 
the plain language of the Constitution. 

But admit that the Legislature has power to prescribe 
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reasonable rules as to the manner of bringing up cases, and 
to say how long befure each term a case shall be docketed, to 
make it returnable to that term, still it must make reasonable 
rules, keeping in view the imperative mandate of the Consti- 
tution that the plaintiff in error shall be prepared to prosecute 
the case at the first term. 

When a bill of exceptions is sued out all the subsequent 
steps required by the Act of the Legislature must be promptly 
taken within the time required ; and if by taking those steps 
promptly, as required, the case can reach the office of the Clerk 
of this Court twenty days before the commencement of the term 
as provided by the statute, that is the first term of the writ 
of error; and if the plaintiff in error does not use all the 
remedies which the law gives him against every officer for 
neglect of duty, and discharge promptly every duty the 
statute requires of him, or show that he was prevented by 
providential cause from so doing, the case must be stricken 
from the docket, and the judgment below stand affirmed. 

We may observe here that the Constitution is imperative 
that the case shall be disposed of at the second term. Even 
providential cause is an excuse at the first term only, as is 
very apparent by an examination of the clause of the Con- 
stitution above quoted. 

It is not probably in our power to lay down any rule as to 
the precise time within which a mandamus shall be obtained 
by the plaintiff in error, against a defaulting officer, to secure 
his case from the stern rule of the Constitution, which re- 
quires it to be stricken from the docket, if he is not prepared 
to prosecute it at the first term. In a case like the present 
we think it reasonable to require, that he apply by himself, 
his agent, or attorney, at the Clerk’s office, on the day, or the 
day, after the duty is required to be performed by the Clerk, 
and to ascertain whether it has been done, and if not, that he 
apply to this Court, if in session, or to the Judge of the 
Superior Court, with reasonable promptness, for a mandamus 
against the defaulting officer. The precise time within which 
the application is made must depend on the distance from 
the county, where the case was tried, to this Court, or to the 
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Judge of the Superior Court, and the condition of the parties, 
and other circumstances of the case. 

Another reason for dismissing the case, if the necessary dili- 
gence has not been used, though the case may have reached 
this Court, is found in the fact that this diligence is exacted 
in order to carry out the requirement of the Constitution and 
the public policy of the State, that cases shall be disposed of 
in this Court without delay. If the rule of diligence is re- 
laxed in one case, or class of cases, because the case after- 
wards reached here without the exercise of the required dili- 
gence, the relaxation will sanction a loose practice, which in 
many cases will result in delay and the loss of a term. 

We are of opinion, therefore, that the enforcement of the 
rule in all cases, is most in conformity to the requirements of 
the Constitution. If the duty has been performed by the 
Clerk after the expiration of thetime allowed him for that 
purpose, before the party could, by the exercise of ordinary 
diligence, have obtained a writ of mandamus, we will not 
dismiss the case. But if the plaintiff in error, by the exer- 
cise of ordinary diligence, could have obtained the mandamus, 
before the duty was performed, there is in that case a failure 
on his part, and his case is obnoxious to the objection. 

Apply these rules to the case now under consideration and 
we are satisfied it is not our duty to grant the order. The 
record in the case is a very voluminous one, and the plaintiff 
in error, by his counsel, shows on oath that with the clerical 
aid which the Clerk of the Superior Court could command, 
in the little village of Starkville, where the case was tried, 
he could not do his other necessary duties and prepare and 
certify the transcript of the record within the time, and that 
the plaintiff in error not only did all he could to get the Clerk 
to prepare the papers in time, but he aided him to make them 
out, and the whole was completed, as the rule required, with- 
in three days after the expiration of the time. As the Judge 
of the Superior Court did not reside in the county, ordinary 
diligence would hardly have enabled the plaintiff to obtain a 
writ of mandamus within three days. 

There is a very clear distinction between this case and the 
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ease of Seay vs. Treadwell, in which the duty was not per- 
formed for about two months after the expiration of the 
time, and no excuse was given for its non-performance, and 
no diligence shown by the plaintiff in error to secure its per- 
formance. 

The motion to dismiss this case is overruled. 


Rog, cas. ejector, B. H. CAMERON et al., plaintiff in error, vs, 
Dok, ex. dem., KERSEY et al., defendants in error. 


[When this cause was argued Brown, C. J., was absent. ] 


When a party seeks to introduce the copy of a grant in evidence, he 
must make oath that the original is not in his power or possession, 
and that he does not know where it is, in order to lay the foundation for 
the introduction of such copy in evidence to the jury. 


Fjectment. Evidence. Before Judge CLark. Lee Su- 
perior Court. September Term, 1869. 


This was ejectment in favor of Doe upon the several de- 
mises of Joseph Thompson, Joseph Little, Alfred Kersey et 
al., against Roe, casual ejector, William McA ffee and Benja- 
min Cameron, tenants in possession, for land lot number one 
hundred and seventy-four, in the thirteenth district of Lee 
county. 

On the trial, plaintiff’s attorney testified that the original 
plat and grant for said lot was not in his power, custody or con- 
trol, that he never called upon the defendants for it, nor did 
he give them notice to produce it, and that he had an inter- 
est in said land. Upon this he tendered in evidence a copy 
grant in the usual form, showing that the State granted said 
lot to Joseph Thompson, on the 12th of February, 1836. 
Counsel for defendant objected to this secondary evidence, 
because the original was not properly accounted for. The 
objection was overruled, and the copy grant was read in evi- 


dence. 
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After other proceedings, not material here, the jury found 
for plaintiff the premises in dispute, with $1,000 00 for 
mesne profits. Defendants’ counsel moved fora new trial 
upon the ground that the Court erred in allowing said copy 
grant to be read in evidence, and other grounds not material 
here. The Judge refused a new trial, and that is assigned 
as error. 

When the cause was called hére, counsel for defendants in 
error moved to dismiss it, upon the ground that it was res 
adjudicata, by the case of Gardner et al., vs. Kersey et al., 
39th Georgia Reports. The Court ordered the argument to 
proceed. 


Vason & Davis, Locurane & CuarK, for plaintiff in 
error. 


Hawkins & Burke, for defendant. 


WARNER, J. 


When a party seeks to introduce the copy of a grant in 
evidence, the 43d Rule of Court requires that he shall make 
oath that the original is not in his power or possession, and 
that he does not know where it is, in order to lay the founda- 
tion for the introduction of such copy in evidence to the jury. 
The plaintiff did not comply with this rule of the Court, 
and it was error in allowing the copy grant to be read in 
evidence on the statement made for that purpose. The 
rules of the Court in regard to the admission of secondary 
evidence, involves a question of practice, which should be 
adhered to, so that the practice in the Courts may be uni- 
form and understood by the profession. The published rules 
of the Court is the law of the Court. Let the judgment of 
the Court below be reversed. 


Vou.xit- 4, 
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E. R. Brown, plaintiff in error, vs. Isaac CoLson et al., 
defendants in error. 


In an action of ejectment by the heirs-at-law, proof that the ancestor 
died seized and possessed of the premises in dispute, and that they 
were afterwards, by the judgment of the proper Court, assigned as 
dower to the widow, and that she went into possession, and is now 
dead, makes such prima facie case as entitles the plaintiffs to recover, 
unless the defendant show title in himself. 


Ejectment. Evidence. Before Judge CLark. Calhoun 
Superior Court. March Term, 1870. 


Isaac Colson et al., as heirs-at-law of Dennis Colson, sued 
Brown for certain lands in said county. 

One of the plaintiffs testified that in 1839 his father, Den- 
nis Colson, died in possession of said lots, and that dower in 
them was assigned to his wife, and she held possession; that 
she died in 1860 or 1861; that Brown was in possession at 
her death, claiming under Williams & Baldwin. It was ad- 
mitted that plaintiffs were heirs of Dennis Colson. Plain- 
tiff’s counsel tendered in evidence the record of said assign- 
ment of dower. It was objected to because but three com- 
missioners were appointed to assign and did assign said dower. 
This objection was overruled and the record was read. Here 
the evidence was closed. Plaintiff’s counsel moved for a 
non-suit, but it was refused. The Court, after argument had, 
charged the jury that if Dennis Colson died seized and pos- 
sessed of the land in dispute, and if the same was assigned to 
his widow as dower, the plaintiffs should recover, unless de- 
fendant had shown a good title. The verdict was for the 
plaintiff for the lands, and $70 00 per annum for mesne 
profits. Defendant’s counsel moved for a new trial upon the 
grounds that the Court erred in admitting said record as evi- 
dence, in refusing said non-suit, and in said charge, and be- 
cause the verdict was without evidence to support it, ete. 


C. B. Wooren, Vason & Davis, for plaintiff in error. 


StrroziEerR & SmitTH, for defendant. 
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By the Court—Browny, C. J., delivering the opinion. 


The evidence in this case shows that Dennis Colson died 
in 1839 in possession of the premises in dispute, which were 
assigned to his widow as dower in 1840, who went into pos- 
session. The heirs-at-law of Dennis Colson, after the death 
of the widow, found Brown in possession, holding under 
Williams & Baldwin, and they brought ejectment for the re- 
covery of the premises; plaintiff’s proved the above facts, 
and introduced a copy of the record in the case from Baker 
county, showing the assignment of dower in the premises to 
the widow, and closed. The defendant introduced no evi- 
dence. The jury found for the plaintiffs the premises in dis- 
pute, with $70 00 per year, for ten years, as mesne profits. 
A new trial was asked for and refused by the Court below, 
and this is the error assigned. 

We think the plaintiffs made such a prima facie case as 
put the defendant upon the production of title. If the de- 
fendant shows no title, the heir-at-law may recover in eject- 
ment, upon proof that his ancestor died seized and possessed 
of the premises in dispute: Adams on Ejectment, 282; 1 
Sanders on Pleadings and Evidence, 1004. And in ease as the 
premises are assigned to the widow as dower, by the judg- 
ment of the proper Court, and she takes possession under 
such judgment, the heirs may recover after her death, by 
proof of the seizure and possession of their father, and the 
subsequent possession of the widow. When the dower is as- 
signed the right of the heirs-at-law to the possession of the 
lands included in the dower, is postponed till the death of the 
widow. And as she may make such disposition as she pleases 
of her dower, the fact that she may have sold it, and put 
another person in possession, can not affect the right of the 
heirs-at-law at her death. Nor does the fact that all the 
forms of law were not complied with in the assignment of 
dower make any difference, if the widow went into posses- 
sion under the judgment of the Court. 

It is objected to this judgment that there is no evidence 
to support the finding for mesne profits, and a new trial was 
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asked on the ground, among others, that the verdict was con- 
trary to evidence, without evidence, and decidedly against the 
weight of evidence. 

After a careful examination of the record, we find no eyj- 
dence to sustain any finding for mesne profits, and we there- 
fore reverse the judgment of the Court below, unless the 
plaintiffs will write off the amount found for mesne profits, 
If they do this, sae judgment will stand affirmed for the 
premises in dispute. 


THomas WALKER & CoMPANY, plaintiffs in error, vs. MErR- 
ceER & DEGRAFFENRIED, defendants in error, 


The plaintiffs sued the defendants ina Justice's Court, on an open ac- 
count for $17 00, the first item of which was charged in November, 
1860, and the last item of which was charged on the 15th September, 
1862, and the defendants pleaded the statute of limitations in bar of 
the plaintiffs’ right to recover. The Justice overruled the plea of the 
statute of limitations, and gave judgment for the plaintiffs. An appli- 
cation was made to the Judge of the Superior Court for a certiorari 
for alleged error in the ruling of the Justice, which was refused by the 
Judge: 

Held, That the amount sued on being one entire account between the 
parties, the statute of limitations did not begin to run against the same 
until the date of the last item in said account, and that four years had 
not expired from the 15th September, 1862, to the time of the adop- 
tion of the Ordinance of the Convention in November, 1865, suspend- 
ing the operation of the statute of limitations, and that the plaintiff's 
right of action was not barred. 


Statute of Limitations. Certiorari. Before Judge CLARK. 
Chambers. Dougherty county. January, 1870. 


In January, 1870, Mercer & DeGraffenried sued Thomas 
Walker & Company, before a Justice of the Peace, upon an 
open account made in 1860, 1861 and 1862. It beganin No- 
vember, 1860, and its last item was dated the 15th of Sep- 
tember, 1862. No defense was filed except the statute of 
limitations, The plaintiff’s attorneys demurred to said plea, 
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upon the ground that the statute of limitations was suspended 
by the acts of 1860, 1861, etc. The Justice sustained the 
demurrer, and gave judgment for plaintiffs. Whereupon 
said defendant prayed Judge Clark for a certiorari, requiring 
said Justice to send up said proceedings, that his alleged 
error might be corrected. Believing the Justice was right, 
the Judge refused the certiorari. This refusal is assigned 


as error. 


Vason & Davis, G. J. Wriaut, for plaintiffs in error. 
SrrozieR & Smit, for defendants. 


WARNER, J. 


This was a suit on an open acconnt for $17 00, the first 
item of which was charged in November, 1860, and the last 
item of which was charged on the 15th of September, 1862. 
The account was sued on as one entire debt or demand. The 
defendants pleaded the statute of limitations in bar of the 
plaintiff’s right to recover. The record shows that there were 
mutual dealings between the parties (whether merchants or 
not, does not affirmatively appear,) up to the 15th Septem- 
ber, 1862. Four years, therefore, had not elapsed from the 
date of the last item in the account to the time of the sus- 
pension of the running of the statute of limitations, by the 
Ordinance of the Convention in November, 1865 ; and there 
was no error in the Court below in refusing to sanction the 
certiorari, on the ground that the account was not barred by 
the statute of limitations: See Fellows vs. Greimarin, Dud- 
ley’s Georgia Reports, 100. Let the judgment of the Court 
below be affirmed. 
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Ozmore vs. Ozmore. 


Tuomas Ozwore, plaintiff in error, vs. PErcey ANN Oz- 
MORE, defendant in error. 


An order for attorneys’ fees and alimony will not be reviewed by the 
Supreme Court pending the act of divorce. (R.) See end of Report. 

The declaration in this case sets forth a cause of action, and the de- 
murrer was properly overruled. 

Kicking one’s wife, wounding and bruising her eye, head and face, is 
sufficient cruel treatment to justify a divorce, and a condonation will 

not prevent it, if that condonation was upon a condition which has 

been broken by the husband. (R.) 


Divoree. Alimony. Bill of Exceptions. Before Judge 
Harre.i. Randolph Superior Court. November Term, 
1869. 







































Mrs. Ozmore’s libel for divorce, stripped of the verbosity 
usual in such pleadings, averred that they married on the 
27th of August, 1857, lived happily, had children, (giving 
ages, etc.,) but he became “unkind, harsh and cruel in his 
general deportment to her, sought every opportunity to vex, 
harrass and render her life as wretched and miserable as he 
well could do; he has even resorted to acts of personal vio- 
lence towards her ;” “kicked her and knocked her down, 
wounding and bruising her head, face and right eye.” She 
submitted to all this, hoping he would do better, but “ of 
late, just before their separation, he has grown more intol- 
erant, insulting and cruel in his general deportment towards 
her, sought every possible way to harrass, vex and mistreat 
her, and has accused her, without cause, of the grossest im- 
moralities and crimes ;” “ heaped upon her reproaches, curses, 
and the most profane and bitter maledictions;” repeatedly 
ordered her to take said children, leave his house and go to 
her people, for that he and she must and should separate, and 
said that he would no longer labor for the support of her and 
said children, and by menaces and threats, alarmed her for 
her personal safety, and thereby forced her to leave his 
house and home.” Therefore, “on the 7th of September, 
1869, at his command, she took her children, separated from 
him, and went to her people.” She prayed for a divorce a 
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vinculo matrimonii. He filed a demurrer to said petition. 
Pending this suit she applied for alimony and counsel fees. 
His counsel insisted upon his demurrer, and it was over- 
ruled. The Judge heard evidence as to the condition of the 
parties, and the circumstances of the separation, and granted 
alimony and attorneys’ fees, His counsel filed a writ of er- 
ror, and said that he erred in overruling said demurrer, in 
granting fees and alimony, “ because there are no sufficient 
grounds stated in the libel to authorize a divorce, because 
the proof failed to show that she could maintain her action 
for divorce, and because the allowance for fees and alimony 
was excessive.” Because not before the Court, (though it is 
hinted at in the opinion,) this evidence is useless here. This 
Court, on its own motion, declined to consider the questions of 
alimony and attorneys’ fees, because the order as to them 
was but interlocutory, and could not be brought to this Court 
till the final decree in the case, and confined his counsel to 
the demurrer to the libel. 



















E. L. Doveiass, Hoop & Krppoo, for plaintiff in error, 
cited as to Alimony, Code, Secs. 1732, 1735; 38 Ga., 663; 
39th, 53. As to Condoning, Code, Sec. 1714 ; 24th Ga., 238. 
As to Cruelty, 36th Ga., 286. 







B.S. Worritt, for defendant. 






By the Court—Browy, C. J., delivering the opinion. 






This case was heard in this Court, upon the demurrer to 
the libel for divorce. The cause assigned is cruel treatment 
of the wife by the husband. While we are not disposed to 
encourage the dissolution of the marriage relation, for every 
indiscreet act, harsh expression, or unkind word, spoken by 
one of the parties to the other, we feel constrained to hold 
that the declaration sets forth sufficient cause in this case 
to sustain the action, under our statute, and to authorize a 
total or a partial divorce, in the discretion of the jury, if the 
allegations ave sustained on the hearing of the case. It is 
distinctly alleged that the husband kicked the wife with his 
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shoe, on the side of the head, knocking her from the chair 
where she was sitting, upon the floor, wounding and bruising 
her eye, head and face. This was certainly such cruel treat- 
ment as justified her appeal to the Courts. 

Rut it is replied, that the declaration shows a condona- 
tion of this act, and that the parties lived together as hus- 
band and wife for months after this cruelty was inflicted, 
This is true, but the declaration also alleges, that this con- 
donation was on condition that he would never molest nor 
maltreat her again, and that he afterwards not only cursed 
and abused her, but that he, without cause, accused her of 
criminal sexual intercourse with other men; and when she 
was in an advanced stage of pregnancy by him, and was 
almost ready to be confined, that he ordered her to leave his 
house and take her children with her, as he would not work 
for her and them any longer; and that, becoming alarmed 
for her personal safety and life, she took her children, left 
his home and went to her people. If there was a condona- 
tion on the condition stated, we hold that those acts were a 
clear violation of that condition. 

The declaration may be subject to special demurrer for 
informality in the statement of time, place, etc., but it is 
amendable in this particular. We hold that a good cause of 
action is substantially set forth. Judgment affirmed. 


Henry J. Lamar, plaintiff in error, vs. SrneLeToN A. 
THORNTON ef al., defendants in error. 


This case falls within the Scaling Ordinance of 1865, and as there was 
evidence to sustain the verdict, this Court will not interfere. 


Relief. New Trial. Before Judge HARRELL. Randolph 
Superior Court. November Term, 1869. 


Lamar sued Thornton, as principal, and Leroy C. Sale, as 
his security, upon a promissory note for $2,250 00, made by 
them on the Ist of January, 1862, due the Ist of January, 
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1864, with interest from date, payable to E. B. Loyless, or 
bearer. Both defendants were served. In May, 1867, there 
was a trial, and he obtained a verdict for only $1,522 50. 
He moved for a new trial and it was granted. The plea be- 
gan, “and now come the defendants, S. A. Thornton and L, 
C. Sale, by their attorney, C. B. Wooten,” and proceeds to 
set up as a defense that said note was given in part payment 
for a plantation, at $10 00 per acre, which was worth but 
$2 00 or $3 00 per acre, and was to be paid in Confederate 
currency, and that “they” had ever been ready to pay it in 
such currency, “that he” owned at the date of the note eleven 
slaves, worth $7,000 00, and other personalty worth $4,000 00 
or $5,000 00, $10,000 00 of which was “lost by the results 
of the war, and without the fault of said defendants ;” and 
that Sales lost thirty or forty slaves, worth $20,000 00, 
which were “lost by the result of the war.” It was sworn to 
on the lst of November, 1869, by Thornton only. 

On the trial plaintiff introduced the note, and testified that 
nearly two years before said note was due he bought it from 
Dr. Harrison in payment of a bona fide debt due by him to 
plaintiff; that Harrison told him the note was given for land 
and had he heard of any defense to it, or had he not believed 
it would be paid at maturity, he would not have received it. 
){ For the defense, THORNTON testified that said note was 
given in part payment for nine hundred acres of land in 
said county, at $9,000 00, that he immediately took posses- 
sion of the land and is in possession yet; that before the war 
said land was worth $4 00 or $5 00 per acre, that when he 
bought it, it was worth $2 00 or $3 00 per acre in gold ; that 
it is now worth $4 00 or $5 00 per acre, though he did not 
wish to sell and could not say what he would take for the 
land, that soon after the surrender he offered it at $3 00 per 
acre but could not get it, in consequence of the unsettled con- 
dition of the country. Further, he testified that he lost his 
slaves, worth between $7,000 00 and $8,000 00, by the war ; 
that he went some time, (he thought it was in 1864) to see 
said Loyless to pay the note, but Loyless told him he had 
traded it off. 
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What the Court charged does not appear, except inferen- 
tially from the motion for a new trial. The jury found for 
the plaintiff but $720 00 and costs. 

Plaintiff’s counsel moved for a new trial upon the grounds 
that Sales had filed no defense, nor did it appear from the 
pleadings or evidence what property Sales had, at the date of 
said note, nor upon the faith of what property the credit was 
given ; because the Court erred in charging the jury that it 
was not necessary to Thornton’s defense for Sales to plead, 
nor for Thornton to plead or show what property Sales 
owned at the date of the note, in order to show upon the 
faith of what property the credit was given ; because it did 
not appear from the pleadings or evidence that such loss was 
occasioned in any way by plaintiff, and because the verdict 
was contrary to law, the charge of the Court, ete. The Court 
refused a new trial, and that is assigned as error. 





E. L. Doveuass, B. S. Worritt, Lyon & Irvin, for 
plaintiff in error. 


C. B. Woorren, A. Hoop, for defendants. 


By the Court—Brown, C. J., delivering the opinion. 


The evidence shows that the note was given in January, 
1862, and was payable on the Ist of January, 1864. It is 
therefore one of the class of contracts embraced in the Scaling 
Ordinance of 1865. There was evidence upon which the 
jury were justified in finding that the note was given for 
land at $10 00 per acre, which at the time was not 
worth more than $3 00 in specie per acre, and which at the 
time of the trial was only worth $4 00 or $5 00 per acre. 
Upon this proof of the consideration of the note, and of the 
value thereof, the jury found about one-third of the princi- 
pal of the note. It was the right of the other party to have 
introduced evidence of the kind and .value of the currency, 
at the time of the trade, or at any time, but he did not choose 
to do so. Upon the evidence before them we cannot say the 
jury so far abused the powers given them by the Ordinance 
as to justify our interference. Judgment affirmed. 


‘or 
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WiLLouGHBY JOURDAN, guardian, plaintiff in error, vs. 
Lewis B. MILLER, executor, defendant in error. 


A testator, by his will, directed that ‘‘ his son J. should take as a part 
of his portion, the negro man Peter, who is now in his possession, at 
$1,200 00, and my negro boy Green at valuation, and that he take, at 
his choice, lot of land number one hundred and seventy-nine, at $1,- 
000 00, or lots of land numbers one hundred and seventy-nine, one 
hundred and seventy-eight, one hundred and sixty-five, and one hun- 
dred and sixty-six, at a fair valuation, said lots lying in the fifth dis- 
trict of Randolph county ;’’ and the son died, leaving M., an infant 
daughter, his only legal representative. The four lots of land were 
appraised to be worth $2,400 00. The guardian of M., the infant 
child, with the assent of the executor of the testator, elected to take 
the four lots of land at the appraised value and went into the pos- 
session thereof in her right, and is now in possession of the same. 
The executor filed a bill for direction, alleging that the words of the 
before recited clause of the testator’s will, and and the directions con- 
tained therein, are so confused and unintelligible, as to render a con- 
struction or safe execution thereof impossible by him as executor: 

Held, That neither the allegations in the complainant's bill, nor the evi- 
dence contained in the record, makes such a case as entitles the exec- 
utor to interfere with the rights and interests of M., the infant ward, 
in the four lots of land which she, by her guardian, elected to take 
under the will, at a fair valuation, and did take with the assent of the 


executor. 


Construction of Will. Election, ete. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1869. 


Wiley Miller, on the 19th of November, 1863, made his 
last will, containing the following items: 1st, providing for 
the payment of his debts; 2d, after paying debts, the bal- 
ance, real and personal, was to be divided by the executor, 
or persons appointed by the Ordinary, into nine equal shares ; 
eath child or representative of a child should take one of 
said shares, subject to the refunding or drawbacks herein 
stated ; the remaining ninth was to be divided equally be- 
tween his three youngest daughters, his sons, Lewis B. and 
Iverson G., and the children of Ferna J. Miller, deceased. 
The shares of the daughters were not to be subject to their 
respective husband’s debts, but theirs solely, during their 
respective lives, and to go to their respective heirs at their 
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deaths, respectively; 3d, Elizabeth Baldwin’s (his oldest 
daughter,) share is subject to a deduction of $3,000 00, or 
she should refund that sum which he had given her in 
slaves then in her possession; 4th, his daughter Epsey B, 
Ryal’s share was to be charged with $1,300 00 for slaves 
advanced to her and then in her possession, and she was to 
“take at a fair valuation, nine slaves therein named,” and 
should they “ata fair valuation or appraisement,” amount 
to more than her just portion or share, she should refund 
the excess ; 5th, Lewis B’s share was subject to a deduction 
of $3,000 00 because of land and a slave advanced to him, 


He was to take a named slave at a fair valuation, and an- | 


other named slave without accounting for this one. The 
6th item was as follows: “I will and direct that my son, 
Iverson G. Miller, take, as part of his portion, the uegro 
man Peter, whom he now has in his possession, at $1,200 00, 
and my negro boy Green, at a fair valuation, and that he 
take, at his choice, lot of land number one hundred and 
seventy-nine, at $1,000 00, or lots of land numbers one 
hundred and seventy-nine, one hundred and seventy-eight, 
one hundred and sixty-five, and one hundred and sixty-six, 
at a fair valuation, all of said lots being in the fifth dis- 
trict of the aforesaid county of Randolph.” Item 7th 
charges the share of the children of Ferna J. Miller with 
$1,235 00, because of a slave given to their father, and 
certain debts owed by him to testator, and gave to them 
certain lands therein specified at $4,000 00. Their share 
was to be for the use of themselves and their mother during 
her life and widowhood, but not subject to her debts. 
If she married, she was to have a child’s part till her 
death, and then the children were to take all. Item 8th 
gave his daughter, Missouri Ann Sharmon, two named 
slaves at $2,000 00, and directed that $1,200 00 be taken 
from her share and be given to her son, and held by the ex- 
ecutor for said son. 9th. Martha Caxwell, his daughter, 
was to take the named slaves heretofore given to her, at 
$2,200 00, “as part of her share.” 10th. Mary Miller, his 
daughter, was to take two slaves named, at $2,000 00, as part 
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SEEDS 
of her share. Item 11th gave his executors the right to sell or 
keep, as they pleased, the balance of his land, as might be 
best for all of his heirs. Item 12th provided that his three 
daughters, Mrs. Sharmon, Mrs. Caxwell and Mary Miller, 
should take their shares in money, land and slaves, or either, 
at their option. Item 13th gave a named slave to Lewis 
B’s children “ at a fair valuation” as a part of their portion. 
Item 14th gave to Mrs. Sharmon and Mary Miller, certain 
furniture, to equalize them with the others, and for this they 
were not to account. Item 15th provided that his undevised 
slaves should “be appraised and divided amongst (his) my 
children, according to the terms of this my (his) last will 
and testament,” and that all his “other personalty be sold 
by his executors according to law for general distribution.” 
Item 16th changed item 2d by providing that Mrs, Shar- 
mon should have in value $800 00 more of said ninth share 
than any of the other heirs, that Mrs. Caxwell have $500 00 
more of it than any of the others, except Mrs. Sharmon, and 
Mary Miller $1,200 00 of it more than any other except 
Mrs. Sharmon and Mrs, Caxwell, and that the remainder of 
said ninth should be then divided amongst the others named 
in said 2d item equally. The 17th and last item appointed 
Lewis B. Miller and Moses H. Baldwin as his executors. 
Testator died, and on the 5th of September, 1865, Lewis 
B. Miller was qualified as executor of said will, then duly pro- 
bated. He filed this bill against all of said legatees (and 
the husbands of the married females of them,) except Iverson 
G. Miller. He died before testator died and left no heir, 
except Missouri P. Miller, and she being a minor, her guar- 
dian, Willoughby Jourdan, was made a party defendant in 
said bill. It averred that testator’s estate consisted mainly 
of land and slaves, that he died in January or February, 
1865, before slavery was abolished, that by reason of eman- 
cipation, difficulties are in the way of understanding and car- 
rying out the 2nd, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 11th, 12th, 
13th, 16th items of said will, saying, especially, that the 
6th item was so confused and unintelligible as to render a 
construction or safe execution of it by him impossible. None of 
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the slaves went into the actual possession of the legates, 
The scheme of said will was to divide his estate equally ; 
emancipation so far defeated that object that if the will be 
executed as to the balance of his estate, the division will be 
very unequal. He prayed for direction, “that a fair, just and 
equitable construction of said will be had, and that such de- 
cree be had, and such instruction be given, as will protect 
him in distributing said property” and for general relief. 

Moses Baldwin’s answer sets up that said will was made 
when Confederate currency was the only circulating medium 
in said country, that testator intended said sums to be paid in 
that currency, and it stated the value of such currency at the 
dates material in the premises, and that he tendered to the 
executor said slaves, given to his wife, and that before eman- 
cipation, and ought not to pay the $3,000 00. Jourdan, as 
guardian of Missouri Miller, insisted upon her rights under 
the letter of said will, notwithstanding emancipation, and set 
up that, as her guardian he had elected to take said four lots 
of land given to Iverson G. Miller, and the executor assented 
thereto and put him in possession thereof, that said lots were 
subsequently valued at $2,400 00 which sum plus the $1,200- 
00 for Peter, and a fair valuation for Green, should be 
counted against her, and he be decreed said land as her 
guardian, and that he have his share of the balance, if any 
there shall be. 

The other defendants did not formally answer the bill, but 
appeared by counsel and took part in the trial. There being 
no controversy as to the genuineness of the. will, nor as to the 
persons who were entitled to take under it, no evidence was 
offered except the answers, and certain evidence offered by said 
Jourdan. Heintroduced as evidence the records from the Court 
of Ordinary of said county. They showed that the four lots 
of land mentioned in the 6th item of said will were valued 
by the appraisers, appointed by the Ordinary, at $2,600 00. 
He showed by a witness, that soon after he was qualified as 
such guardian, in 1865, he took possession of said four lots, 
and had ever since been in possession of them, and by another 
witness that he applied in 1865 to said executor to rent said 
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four lots, and that he declined renting them and referred him 
tosaid guardian. Jourdan himself testified that soon after 
the appraisement of testator’s lands, he informed the execu- 
tor that he, as such guardian, would take said four lots, at 
said valuation, the executor consented thereto, and he then 
took possession of them and_ has held possession ever since ; 
that afterwards the executor said something about the rent 
of the place and Jourdan gave him some paper about the 
rent, but its contents he did not recollect. 

Here the evidence closed, and the cause was argued. 
Jourdan’s counsel requested the Court to chargethe jury, Ist. 
that Missouri P. Miller was entitled to such part of the estate 
as her deceased father would have taken if alive; 2nd, that 
she was entitled, throngh her guardian, to the same privilege 
of election which her father would have had; 34d, that if the 
evidence showed that Jourdan, as her guardian, did elect to 
take the four lots of land mentioned in said 6th item of the 
will, at the valuation affixed by the appraisers of the estate, 
approved by the Ordinary, and the executor assented to said 
legacy, the title to said four lots passed to said Missouri P., 
absolutely, as against all persons, except testator’s creditors, 
and the jury should so find and decree; and 4th, that she 
was entitled to her share of the residuum, as provided by 
the will. 

The Ist, 2nd and 4th requests he gave in charge, but he 
declined to charge the 3d request. He instructed the jury 
to charge each legatee with the value of his or her advance- 
ment, as fixed by said will, treating dollars at par, and 
distribute the estate, as provided by the will. The jury 
found that all the real estate should be sold by the executor, 
except those mentioned in said 6th item, and two others spe- 
cifically devised to Ferna J. Miller’s children, that commis- 
sioners, to be appointed by the Ordinary, should value said 
four lots, mentioned in the 6th item, ata fair valuation. That 
the personalty be sold by the executor ; that out of all assets 
in hand the executor pay the expenses of this litigation, and 
furnish the furniture devised to Mrs. Sharmon and Mary 
Miller. To the amount of the‘ proceeds of said sales, after 
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paying for said furniture, he was to add the valuation of 
said excepted land in item 6th, and $4,000 00 as the value 
of the other excepted lands, and then the commissioners 
should divide this aggregate amount by nine and distribute 
it as directed by the will, making the drawbacks therein spe. 
cified (the decree giving specific instructions as to each share.) 
As to Missouri P., they decreed that one of said ninths, after 
deducting $1,200 00, should be assigned to her, and that her 
guardian “can elect to take lot number one hundred and 
seventy-nine, at $1,000 00, as part of her share; if it 
amounts to more than her share she shall refund the over- 
plus to the commissioners; if it amounts to $1,200 00, or 
more, she retains the $1,200 00 which she took under the 
will, and the overplus, if any, to be paid to her by the 
commissioners, and the $1,200 00 should be set aside to be 
disposed of in a different way, i. e., after each specific 
legacy was paid, the residuum was to be equally divided, 
charging each with the advancements aforesaid; said Mis- 
souri P. taking no more till the other legatees had received 
each $1,200 00. The decree was according to said finding. 
Jourdan only excepted. His counsel say the Court and 
jury erred in requiring said four lots in item 6th to be sold 
as part of the estate, to be appraised now, and in confining 
her to a choice of but one of said lots ata valuation, that the 
Court erred in refusing said third request to charge, and in 
holding that title to said four lots did not vest in her under 
the facts proven. 


H. FIewper, for plaintiff in error. 


C. B. Wooren, by W. D. Krppoo, E. H. Pratt, E. L. 
Doveuass, for defendant. 


WARNER, J. 


This is a bill filed by the executor of Wiley Miller for 
direction. The following facts were disclosed on the trial : 
The testator died in 1865, leaving a will, one clause of which 
is in the following words: “I will and direct that my son, 
Iverson G. Miller, take, as a part of his portion, the negro 
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man Peter, who is now in his possession, at $1,200 00, and 
my negro boy Green, at valuation; and that he take, at his 
choice, lot of land number one hundred and seventy-nine, at 
$1,000 00, or lots of land numbers one hundred and seventy- 
nine, one hundred and seventy-eight, one hundred and sixty- 
five, and one hundred and sixty-six, at a fair valuation, said 
lots lying in the fifth district of Randolph county.” Iver- 
son G. Miller, the devisee named in the will, is dead, leav- 
ing Missouri P. Miller, his infant child, his only legal rep- 
resentative. The four lots of land mentioned above were 
appraised by the appraisers appointed by the Ordinary, to 
be worth $2,400 00. The guardian of Missouri P., the in- 
fant child, with the assent of the executor, elected to take 
the four lots of land at the appraised value thereof, and 
went into the possession thereof in her right, and is now in 
the possession of the same. The allegation made in the 
complainant’s bill, in relation to the execution of this clause 
in the testator’s will is, that the words and directions con- 
tained therein are so confused and unintelligible, as to ren- 
der a construction or safe execution impossible by your ora- 
tor as executor.” The decree of the Court in relation to 
the rights of Missouri P. under this clause of the testator’s 
will, was, that the commissioners appointed to divide the 
testator’s estate among the legatees named in the will, “shall, 
after deducting $1,200 00, assign to her one share of said 
estate, (there being nine shares,) who can elect to take lot 
number one hundred and seventy-nine, at $1,000 00, as part 
of her said share; if said land amounts to over the share, 
she shall refund the surplus to the commissioners; if it 
amounts to $1,200 00 or more, she retains the $1,200 00 
she has received under said will, and the overplus, if any, is 
to be paid to her by said commissioners, and the $1,200 00 of the 
share shall be set aside by the commissioners, to be herein- 
after disposed of, or provided for.” 

The decree further declared “ that the minor child of Iver- 
son G. Miller shall receive nothing until the other childrens’ 
shares amount to $1,200 00 each.” This decree of the 
Court below, in relation to the rights of the infant child of 
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Iverson G. Miller, under the testator’s will, as we under- 
stand it, is error, there being no evidence in the record that 
the negro man Peter was an advancement made by the testa- 
tor to Iverson G. in his lifetime. Whether he was in his pos- 
session as his own property, or as the property of the testa- 
tor, does not appear from the evidence in the record. As 
the guardian of the infant child, Missouri P., elected to take 
the four lots of land at the appraised value thereof, and went 
into the possession of the same with the assent of the execu- 
tor, he is entitled to hold the same as the property of his 
ward under the will without abatement, so far as the executor 
is concerned, under the allegations in the bill, and the evidence 
contained in the record. In other words, neither the writ- 
ten allegation, in the complainants’ bill nor the evidence in 
the record, make such a case as entitles the executor to in- 
terfere with the rights and interests of the infant ward, Mis- 
souri P., in the four lots of land which she, by her guar- 
dian, elected to take under the will ata fair valuation, and 
did take with the assent of the executor. Let the judgment 
of the Court below be reversed. 


Rospert FREEMAN, executor, plaintiff in error, vs. WILLIAM 
J. LAyToN and WIFE, caveators, defendants in error. 


The will in this case shows upon its face that the testator made it in con- 
templation of the birth of a child or children to him, subsequent to its 
execution, and the Court erred in instructing the jury to find a verdict 
setting it aside, because such provision was not made. 


Wills. Practice. Before Judge HAarretu. Early Su- 
perior Court. April Term, 1870. 


In 1864, James Freeman made his last will. So much 
of it as is useful here, is in the opinion. At that time he 
had no child living. He died in January, 1867, and in 
October, 1867, his wife was delivered of a child. Subse- 
quently, his executor propounded said will for probate, and it 
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vas cavented by his wife, upon the ground that the will did 
not make provision in contemplation of the birth of a child, 
and was therefore revoked by the birth of said child in 1867. 
She married Layton and he was made a party with her. 

On the trial it was shown by the scrivener that he and 
testator intended to make provision for any posthumous 
child, and both believed that said will did so. The Court 
charged the jury, that if the evidence showed, that a child 
was born to testator after making the will, the will could not be 
set up unless the evidence showed that a provision was made 
in said will in contemplation of the birth of such child, and 
that that fact could only be shown by the will itself; that 
whether it did or did not contain such a provision, was a 
question for the Court, and that he charged them that it 
did not. 

The jury found against the will. The executor moved 
for a new trial, upon the ground that said charge was erro- 
neous. The refusal of a new trial is assigned as error. 
Upon the reading of the record, this Court would not hear 
from plaintiff in error. 


RicHarpD Srums and A. Hoop, for plaintiff in error. 


No appearance for defendant. 


By the Court—Brown, C. J., delivering the opinion. 


The third item of James Freeman’s will is in these words : 
“My will is, that, if I should die leaving a child or children, 
all the property which I possess at the time of my death, be 
equally divided between my children, or given to one, if no 
more than one. 

“Ttem 4. In the event I die leaving no child or children, 
then, in that event, I give and bequeath to my brother, 
Robert Freeman, of Early county, all of my real estate. 

“Ttem 5. In the event I die leaving no child or children, 
I give and bequeath to my beloved wife,” etc. 

These items of this will, taken in connection with the 
evidence, that the testator had no child at the time he made 
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the will, leave no doubt on our minds, that in making his 
will, the testator acted in contemplation of the birth of g 
child or children to him, during his lifetime, and that it was 
his intention to make special provision for such child or 
children. The fact that the only surviving child was not 
born at the time of testator’s death, makes no difference. It 
was born within the ordinary period of gestation, after the 
death of its father, and its rights are precisely the same as 
they would have been had it been born before his death. 
We think the Court below erred in instructing the jury 
to find a verdict against the will, on the ground that the 
testator did not contemplate the birth of a child after he 
made the will, and did not provide for such child by his 


will. 
Judgment reversed. 


JAMES Epmonpson, plaintiff in error, vs. JOHN SNYDER & 
CoMPANY, defendants in error. 


A motion was made for a new trial in a case at the term of the Court at 
which the case was tried, and the interrogatories containing the plain- 
tiff’s testimony could not be found, so as to make out a brief of the evi- 
dence as required by the rule of the Court, and it being represented 
to the Court that the plaintiff’s attorney had the interrogatories in his 
possession, the Court passed an order that the defendant’s attorney be 
allowed until the next term of the Court, to file a brief of the evidence 
in the case, and that the same be as good and valid as if filed then. 
At the next term of the Court, the plaintiff’s counsel moved the Court 
to dismiss the motion for a new trial, on the ground that the plaintiff's 
attorney did not have the interrogatories, which was shown to the 
Court. The Court dismissed the motion for a new trial, and would 
not allow the brief of the evidence to be then filed, on the ground that 
the order of the Court extending the time had been granted on a mis- 
taken assumption of facts : 

Held, That the order of the Court extendirg the time for filing a brief 
of the evidence was the judgment of the Court, and if rendered ona 
statement of facts honestly believed to have been true at the time, 
though afterwards shown to have been a mistake as to the plaintiff's 
counsel having the interrogatories in his possession; still, the judg- 
ment of the Court extending the time, should not be set aside on that 
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ground alone, and the party moving for a new trial be deprived of his 
rights under the order and judgment of the Court, when acting in good 
faith, and under an honest mistake as to where the interrogatories 
were when the same could not be found. 











Practice. Motion for New Trial. Mistake. Before Judge 
Harre.u. Terrell Superior Court. November Term, 1869. 









John H. Snyder & Company, brought case against James 
Edmondson, and obtained a verdict and judgment against him 
at May term, 1869, of said Court. Edmondson’s counsel 
moved at said term for a new trial, without filing any brief 
of the evidence. The grounds for new trial were, that the 
verdict was decidedly against the weight of the evidence, 
and contrary to law and to the charge of the Court. Dur- 
ing said May term, the Judge heard the motion and ordered 
that plaintiff’s counsel show cause at the next term, why a 
new trial should not be had, and that meanwhile said judg- 
ment be superceded until further order, and that Edmond- 
son’s counsel have until next term to file a copy of said evi- 
dence. Said order recited that a brief of the evidence had 
not been filed, because the interrogatories read by plaintiff’s 
counsel could not be found, and that it was suggested that 
plaintiff’s counsel still had them. 

At November term, Mr. Irvin, counsel for Snyder & Com- 
pany, for cause, showed that said case was tried on Monday, the 
first day of said May term, that he remained in Court until 
the following Friday and obtained leave of absence from the 
Court (having finished his business there); the Judge called 
upon the bar to make objections to such leave, if any they 
had, but no objection was made ; said motion for a new trial 
was made after he left, nor had he any notice of it, or of 
said supercedeas, or rule, until four months after the Court 
adjourned, when he called upon the Clerk for a fi. fa. upon 
said judgment, and was handed a copy of said rule; no copy 
of the evidence has been made out or filed, nor was any cause 
shown, nor does any exist, why said motion was not made, 
heard and determined at May term aforesaid; because a 
correct copy of the evidence can not now be made; and lastly, 
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that the supercedeas was granted upon the idea that Edmond- 
son’s attorney had carried from the Court the interrogato- 
ries used on the trial, which was not true. These grounds 
of objection were sworn to. 

At the hearing, the Clerk of the Court stated, that at 
May term aforesaid, Edmondson’s counsel called on him for 
the interrogatories read by Snyder & Company in said case, that 
he made diligent search in the Clerk’s office for them, but 
could not find them, and, supposing it to be true, told Ed- 
mondson’s counsel that Snyder & Company’s counsel had taken 
them off; that since last term some of these interrogatories 
had come into his office, but from what source he did not 
know. Thereupon Edmondson’s counsel moved to file a brief 
of the evidence under the approval of the Court. 

The Judge refused to allow the copy of the evidence filed 
then, and dismissed the application for a new trial, upon the 
ground that, having granted the time upon the assumption 
that Snyder & Company’s counsel had said interrogatories, 
when he did not havethem, the order should be rescinded, 
This action of the Court is assigned as error. 


C. B. Wooren, by W. A. Hawkins, for plaintiffs in 
error. 


Lyon, DEGRAFFENRIED & IRVIN, for defendant. 


WARNER, J. 














The error assigned to the judgment of the Court below, is 
the dismissal of the motion for a new trial on the statement 
of facts contained in the record. The order of the Court 
extending the time for filing a brief of the evidence, was the 
judgment of the Court in relation to the subject matter before 
it, and although that judgment may have been made ona 
mistaken state of facts, yet, if honestly believed to have been 
true at the time, the party moving for a new trial who acted 
under the order and judgment of the Court in filing the brief 
of the evidence, should not be deprived of his right to his 
motion for a new trial, when he had acted in good faith and 
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in accordance with the judgment of the Court giving him 
until the next term to file a brief of the evidence in the case. 
Let the judgment of the Court below, dismissing the motion 
for new trial, be reversed. 






SmitH TREADWELL, plaintiff in error, vs. WiLLIAM J. 
Purnizy, defendant in error. 









When there is evidence on both sides in relation to the matters in con- 
troversy between the parties, and a motion for anew trial, on the 
ground that the verdict is contrary to the evidence, this Court will not 
control the discretion of the Court below in refusing to grant a new 
trial, unless the verdict is decidedly and strongly against the weight of 
the evidence. 












Motion for New Trial. Before Judge Harretu. Terrell 
Superior Court. November Term, 1869. 






Phinizy sued Treadwell upon his promissory note for 
$586 00, made the 14th of January, 1862, and payable sixty 
days after date, to Phinizy, or bearer. The defense was that 
said note was given in part payment for certain land and 
personal property, including certain corn which Phinizy rep- 
resented to be twelve hundred bushels, when in fact there 
were but two hundred bushels; that it was to be paid in 
Confederate currency then worth but thirty-three and one- 
third cents in the dollar; that Phinizy owed him $150 00 by 
reason of said land falling short of the number of acres rep- 
resented by Phinizy to be therein, and by five acres which 
Phinizy sold to another for $150 00; and last, that Tread- 
well, by the result of the war, had lost his slaves worth $25,- 
000 00. 

Plaintiff’s attorney introduced the note as evidence, and 
closed. It was shown by the defendant that Phinizy, in 
January, 1862, sold Treadwell certain land and personalty, 
at something over $9,000 00, Treadwell saying to Phinizy 
that he had nothing to pay but Confederate currency. The 
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land, seven hundred and twenty-five or thirty acres, was 
estimated at $10 00 per acre. Two cribs of corn were of 
said personalty. Phinizy said that the larger one had in it 
eight hundred bushels, and the smaller one four hundred 
bushels of corn by his actual measurement, and Treadwell 
said he would take the corn if there was so much in the 
cribs. It was estimated at $1 00 per bushel. That in fact 
said larger crib could not hold over five hundred and thirty- 
seven bushels of corn, and the smaller crib contained but 
three hundred bushels; $7,000 00 was paid for the land, 
and $1,600 00 on the personalty was paid at the time of 
the trade, in Confederate currency, then worth thirty-three 
and a third cents in the dollar, and sixty days thereafter it 
was worth only twenty cents in the dollar, and that Tread- 
well lost fifteen slaves by emancipation. 

In rebuttal, a witness testified that in 1861 said land was 
worth $20 00 per acre, and that said large crib would hold 
eight hundred bushels of corn. It was admitted that at the 
date of the trade, corn sold readily at $1 00 per bushel in 
good money. It was shown that Treadwell swapped the 
land which he bought of Phinizy, with six hundred other 
acres, for seventeen hundred acres of land near Spring Place, 
Georgia, (now worth $10 00 per acre,) giving $10,000 00 
to boot. Where this other land was, when the trade was 
made, and in what currency the $10,000 00 was paid, do not 
appear. Nor does it appear how the Court charged the jury. 
The verdict for Phinizy was for $390 67, with interest and costs, 
Treadwell’s counsel moved for a new trial-upon the grounds 
that the verdict was decidedly against the weight of the evi- 
dence, contrary to law and the charge of the Court. The 
Court refused a new trial, and that is assigned as error. 


C. B. Wooren, D. A. Vason, for plaintiff in error. 


F. M. Harper, by Locorane & CuARK, for defendant. 
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WARNER, J. 






The error assigned to the judgment of the Court below in 
this case, is the overruling the motion for a new trial, on the 
grounds specified therein. When there is evidence on both 
sides in relation to the matters in controversy between the 
parties, and the verdict of the jury is not decidedly and 
strongly against the weight of the evidence, this Court will 
not control the discretion of the Court below, in refusing to 
grant a new trial. 

Let the judgment of the Court below be affirmed. 












Davip Abas, plaintiff in error, vs. Louisa CLE, de- 
fendant in error. 







An inn-keeper is bound to extraordinary diligence in preserving the 
property of his guest entrusted to his care, where the guest has com- 
plied with all reasonable rules of the inn. And if the guest, on de- 
parting from the inn, leaves his or her baggage with the inn-keeper with 
his consent, he is liable for its safe keeping as an inn-keeper, for a rea- 
sonable time, according to the circumstances of the case. 













Bailments. Inn-Keeper. Before Judge Harrevyu, Clay 
Superior Court. March Term, 1870. 








Mrs. Clem sued Adams as an inn-keeper, for the value of 
her trunk and its contents. That she was his guest, had 
her trunk carried to her room by himself or his servants, 
that her trunk was marked, that she paid her bill and left, 
saying that a gentleman, whom she pointed out, would call 
in ten minutes for her trunk, and bring it to her in the 
country, and that Adams replied, “ very well,” was not con- 
troverted on the trial. As to value, she swore that it and 
its contents were worth $150 00; he swore she had claimed 
that it was worth but $50 00, and that he offered her $25 00, 
which she refused. 

The evidence showed that she left the inn on Monday, 
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supposing said gentleman would get her trunk for her, but 

that he did not; and on Friday following, she sent her son 

for it, and he did not get it. He swore that Adams told him 
that after Mrs. Clem left, another lady left, and he sup. 
posed that she took Mrs. Clem’s trunk. Adams testified 
that he supposed said trunk had been taken away by said 
gentleman, till the son called for it, and then supposed said 
lady had taken it; but since, was satisfied that that lady did 
not, because he took the lady to the boat, and her trunk was 
not marked. It was conceded that Mrs. Clem did not pay 
anything, and was not to pay anything, for the care of her 
trunk after she left the inn. 

The Court charged the jury that an inn-keeper was bound 
to extraordinary diligence in keeping the baggage of his 
guests, entrusted to his care, and were liable for the same if 
lost, if the guest complied with all reasonable rules of the 
inn ; that in case of loss, the law presumes the want of proper 
diligence by the inn-keeper; he might relieve himself by 
proof that the loss was occasioned by the fault or negligence 
of the guest; that his liability begins from the delivery of 
the baggage to the inn-keeper or his servants, and continues 
until redelivery to the actual custody and contrul of the 
guest. 

He was requested to charge that if she had paid her bill 
and left the inn, without any agreement charging Adams 
with the further care of her baggage, and without paying 
him for such care, he was not bound for extraordinary care ; 
that if she left with no intention of returning as a guest, the 
relation of inn-keeper and guest ceased ; that this species of 
bailment depended on a contract and some sort of considera- 
tion to support it, and without consideration and agreement, 
it is a naked bailment, and the inn-keeper is not bound to 
extraordinary care. 

He refused so to charge. The jury found for plaintiff for 
$150 00 and costs. Adams moved for a new trial upon the 
grounds that the Court erred in charging as he did, and in 
refusing to charge as requested, and because the verdict was 
strongly and decidedly against the weight of the evidence. 
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The new trial was refused, and that refusal is assigned as 
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mn error on said grounds, 

m . . . 

me Joun C. WELLS, by S. Wise Parker, for plaintiff in 

d error. 

, H. FIELDER, for defendant. 

d By the Court—Brown, C. J., delivering the opinion. 

8 

y When Mrs. Clem departed from the inn, kept by the 

r laintiff in error, where she was entertained asa guest for 
pay, she left her trunk in the possession of the inn-keeper, 

with his consent, stating that a person named by her, would 

3 eall for it in ten minutes. The person who was to have car- 

f ried the trunk into the country for her, disappointed her, 


and on the following Friday she sent her son to the inn for 
it, and the plaintiff in error had lost it in the meantime, and 
could not deliver it, nor did he show any diligence in taking 
care of it. Upon this state of facts she brought this suit, 
and recovered $150 00, the amount which it was shown by 
the evidence to have been worth, and this bill of exceptions 
is brought to reverse that judgment. 

An inn-keeper is bound to extraordinary diligence in pre- 
serving the property of his guests entrusted to his care, where 
they have complied with all reasonable rules of the inn. This 
is admitted by the plaintiff in error. But he insists that his 
liability as an inn-keeper ceased when his guest departed, 
leaviag her trunk in his care, and that from that time, he 
was a bailee without compensation, and was only liable for 
gross negligence. We think in such case, that the inn- 
keeper with whom the baggage of his guest is left with his 
consent, though he gets no additional compensation for taking 
care of it, is still liable for it, as inn-keeper, for a reasonable 
time, to be estimated according to the circumstances of the 
ease, after which he would be only a bailee without hire, and 
liable as such. And we are not prepared to say that the 
time was unreasonable which intervened in this case, before 
the guest sent back for her baggage. 
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But if we treat the plaintiff in error as a naked depositary, 
he is still liable, as the evidence shows that he was guilty 
of gross negligence, by which the baggage was lost. Indeed, 
he does not pretend to show diligence in taking care of it. 

Judgment affirmed. 


Rosert Rives, plaintiff in error, vs. James D, THompsoy, 
defendant in error. 


The fraudulent alteration of a deed by the grantee which voids it, may, 
in an action of ejectment, be shown at law without going into a Court 
of Equity. 

When the deed is drawn from the defendant by notice, and the plaintiff 
introduces it in evidence, he may show that it has been fraudulently 
altered by the defendant, the grantee, when he seeks to recover on a 
breach of a condition subsequent. The deed in such case is a neces- 
sary link in his title, and the plaintiff may show that it has been al- 
tered by the defendant. 


Ejectment. Conveyances. Before Judge HARRELL. Ran- 
dolph Superior Court. May Term, 1870. 


Rives brought ejectment against Thompson for two acres 
of land. The possession by Thompson, that he went in un- 
der purchase from Rives were shown, and it also appeared 
that Thompson had often sold spirituous liquors on said land. 
Plaintiff’s counsel had served on Thompson notice to pro- 
duce Rives’ deed under which he held... It was produced 
and read in evidence by plaintiff’s attorney. It was in the 
usual form, except that to the habendum and tenendum clause, 
after the words “to his and their proper use,” and as a full 
conclusion of the sentence were added these words: “ Upon 
the express terms that if the said James D. Thompson, his 
heirs and assigns, shall at any time, sell or allow to be sold, 
any intoxicating liquors on said lot, that this conveyance to 
be valid and the lot not returned to its original owner.” 
Plaintiff’s counsel then proved that the deed when signed 
and delivered was exactly as the deed read in evidence, ex- 
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cept that said “valid” was “ void,” and said “not” was not in 
it, and that Thompson knew it, ete., and closed his case. 
Defendant’s counsel, moved to rule out this evidence of alter- 
ation, on the grounds that plaintiff could not attack the deed 
after he had read it in evidence, and could not thus attack it 
in a Court of law. The Court rejected this evidence and 
granted a non-suit. The rejection of said evidence is assigned 


as error. 
West Harnes, H. FIELDER, for plaintiff in error. 


L. CurisTiIAn, and B. 8. Worret1, for defendant. 


By the Court—Brown, C. J., delivering the opinion. 


The plaintiff in this case had sold the land to the defen- 
dant. And he claims that the deed contained a provision 
that ii was to become void, and the land to be returned to 
the original owner, if the grantee should either sell or allow 
others to sell, any intoxicating liquors on said lot. And 
this action was instituted to recover back the land on the 
breach of the condition subsequent above named. Notice 
was served by the plaintiff upon the defendant, requiring 
him to produce on the trial, the original deed. When pro- 
duced, plaintiff introduced it in evidence, and claimed that 
it had been fraudulently altered by the defendant, so as to 
make it read, that in case of such sale of spirituous liquors 
by the grantee, the conveyance shall be valid and the lot not 
returned to the original owner. Plaintiff also introduced 
evidence of the truth of his allegation, that the deed had 
been fraudulently altered. A motion was then made by 
counsel for the defendant, to rule out this evidence, on the 
ground that plaintiff having introduced the deed in evidence 
can not attack it, and on the further ground that plaintiff 
could not, in this manner, attack the deed in a Court of law. 
The Court sustained the motion, and ruled out the evidence 
going to show the fraudulent alteration of the deed, by the 
defendant, and this is assigned as error. We think the Court 
erred on both grounds. 
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The action was predicated on an alleged breach of the con- su 
dition subsequent in the deed. The deed was an important fe 
link in plaintiff’s title, and it was necessary for him to in- Ww 
troduce it to show the condition subsequent, upon which the Pp 
action was founded. It was the evidence of the contract be- 
tween the parties, and we think it was the right of the plain- d 
tiff to put it in evidence, and then to show, if he could, that v 
while in the hands of the defendant, it had been fraudulently 0 
altered by him with a view to defeat plaintiff’s right. The 
general rule that a party will not be heard to impeach his 
own witness, does not apply in this case, any more than it 
would apply in an action of debt, where the plaintiff sues on 
a promissory note, and on the trial, after the introduction of 
the note, produces evidence to show that it was made by the 


defendant as it is declared upon, but has since fallen into his 
possession, and been fraudulently altered by him so as to 
lessen his liability. In that case asin this, the plaintiff must 
introduce the instrument, as the foundation of his action, 
But he is not on that account deprived of the right to show 
the fraudulent alteration made to his injury, by the other 
party. 

We see no reason why the plaintiff should be driven into 
a Court of Equity to establish the fraudulent alteration of 
this deed, when he is prepared to establish the fact by proof 
in the Court of law, where the action is pending. The Court 
of law has concurrent jurisdiction with the Court of Equity 
in granting relief in cases of fraud, and we know of no rule 
requiring the party to go into equity when he can establish 
his right at law. This was not a proceeding to reform a 
written contract, so as to make it conform to the intention of 
the parties. But it was a proceeding to enforce the contract 
as originally agreed upon, and reduced to writing by the 
parties. 

If the plaintiff had filed his bill for discovery, and had 
alleged the fraudulent alteration of the deed by the defen- 
dant, the Court of Equity would have had no power to com- 
pel a discovery. 

A defendant can not be compelled to discover what will 
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subject him to a criminal prosecution, or to a penalty, or for- 
feiture. The alteration, if made by defendant, as charged, 
would subject him toa criminal prosecution: Story’s Eq. 
Pl., sec. 576; Powell on Ev., side pages, 31, 32. 

If this deed had been fraudulently altered by the defen- 
dant, that act, at the option of the plaintiff, rendered the 
whole instrument void, and the defendant lost all right he 
may have had under it: See Code, section 2801. é 


Judgment reversed. 


Davip F. anD H. M. Bryav, plaintiffs in error, vs. THE 
SoUTHWESTERN RAILROAD ComPany, defendant in error, 


When a defendant is sued, and appears and pleads to the merits of the 
suit, without pleading to the jurisdiction of the Court, and without ex- 
cepting thereto, he thereby admits the jurisdiction of the Court. 

There is sufficient evidence in the record of this case to authorize the jury 
to find that the defendant made a contract with Crews for the delivery 
of forty thousand cross ties, to be delivered on the line of the road— 
to be paid for at the estimated price thereof at the time of delivery— 
and there is sufficient evidence in the record of the recognition, by the 
defendant, of the transfer of the contract by Crews to the plaintiffs, and 
of such part performance of it on their part, as well as on the part of 
the defendant, as will take the case out of the statute of frauds, and 
require its performance on the part of the defendant. 


As a general rule, remote or consequential damages are not allowed 


whenever they cannot be traced solely to the breach of the contract, 
or unless they are capable of exact computation, such as the profits 
which are the immediate fruit of the contract, and are independent of 
any collateral enterprise, enteréd into in contemplation of the con- 
tract; but any necessary expense which one of the contracting parties 
incurs in complying with the contract, may be recovered as damages. 


Inasmuch as there is no exception to the charge of the Court as to the 


law applicable to the facts of this case, and there being sufficient evi- 
dence in the record to sustain the verdict, and the question of dam- 
ages for a breach of the contract being one for the jury alone to con- 
sider, the verdict is not so excessive as to justify the inference of gross 
mistake or undue bias on the part of the jury, as to authorize the Court 
to interfere with it. 
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Statute of Frauds. Damages. New Trial. Before Judge 
Harrevyt. Randolph Superior Court. May Term, 1870, 





This case was before this Court before: See 37th Geor. 
gia Reports, 26. Plaintiffs had amended their declaration 
by charging in one count that the forty thousand cross-tieg 
were to be furnished at twenty-five cents each, and in another 
that they were to be furnished at the price then usual, and 
delivered between Dawson in said county, and Wall’s Station 
in Randolph, on the line of said Railroad. At May Term, 
1867, of the Court, defendant’s counsel had pleaded the gen- 
eral issue, and that the contract (if made) was void, because 
not in writing nor to be performed within a year. 

When the case was about to be tried, plaintiffs’ counsel 
moved to strike the pleas, because they were not sworn to, 
The Judge said he would do so unless they would then 
swear to them. Thereupon defendant’s counsel moved to 
dismiss the case because the declaration did not show juris- 
diction in said Court, they contending that under the ruling 
of the Court the defendant had never appeared or pleaded in 
said cause. The Court overruled the motion, the pleas were 
sworn to and the trial proceeded. The testimony for the 
plaintiffs was the same as reported in 37th Georgia Reports, 
pages 27, ef seq., except as follows: Crews said that no 
price was mentioned in his proposal to Powers; that he told 

Bryan it was twenty-five cents, because he understood that 

to be what others were getting. He did not testify on this 

trial that Powers offered to contract for twenty thousand, or 
that he, Crews, refused to contract for less than forty thou- 
sand, because a smaller contractewould not justify the prepa- 
rations, or that Powers said he would consult the Supervisor 
as to whether forty thousand were needed. Nor did plain- 
tiffs’ counsel read in evidence the letter used on the former 
trial, but its contents were proved without objection. And 
another witness testified as Davis did. Plaintiffs testified 
that they had paid the hands in advance, and because of the 
stopping of said work, they went off owing plaintiffs some 
$300 00; one of them testified it threw him out of employment, 
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and that he supposed he lost thereby $1,500 00; they testi- 
fied that the land, provisions, etc., were bought by them pur- 
suant to said contract and to carry it out; that the land was 
almost worthless except for timber for cross-ties; that they 
sold it for $700 00 on credit, and had not collected the 
money ; they paid $150 00, each, for two wagons, $100 00 
in gold for axes, bought one thousand pounds of bacon, saws, 
etc., etc., mules, ete. The bacon was used up by the hands, 
or stolen after they left, the wagons were worn out, the 
mules greatly injured, so that one which cost $200 00 sold 
for $140 00, and the other was worthless, and the other 
plaintiff devoted much time to the work, his time being 
worth $100 00 per month. 

Heard, who was but an Assistant Supervisor, the President 
of the Company, Powers and Brantley, were all sworn and 
examined. They testified that in 1865 the defendant needed 
many cross-ties and were furnishing some to the Macon and 
Western Railroad Company, for accommodation, etc., at their 
cost. Each of them said he had never made any contract 
with Crews or with Bryan, or either of them. They said 
the habit was for the agents of the defendant to give to any 
one wishing to get cross-ties, printed specifications as to the 
kind of ties, ete., and receive such as were good and needed 
by them, paying the then usual price. Powers said Crews 
did propose to furnish ties, but not a particular number, nor 
at any price; that he never furnished any, nor was he, Pow- 
ers, ever advised in any way, that Crews had a contract, or 
had transferred it, or that plaintiffs were working under it; 
that he paid thirty-five cents for plaintiffs’ ties, because that 
was the price at the time of delivery ; knew nothing of plain- 
tiffs’ preparations for doing said work, and stopped them, as 
they did others, because the defendantand the Macon and Wes- 
tern Railroad Company needed no more ties at that time. 
And Heard testified that while he knew that plaintiffs were 
getting ties, he supposed they were getting them as others, 
and not under any special contract. Nor did he or Powers 
remember the conversations with them, showing that such a 
special contract was recognized, as testified to by plaintiffs. 


VoL. xit1.- 6. 















74 SUPREME COURT OF GEORGIA. 





Bryan vs. Southwestern Railroad Company. — 

The jury found for the plaintiffs for $2,000 00 and costs, 
Defendant’s counsel moved for a new trial upon the grounds 
that the Court erred in not dismissing said case for want of 
jurisdiction, considering when and how said motion was 
made; because the verdict was without evidence to sustain 
it and contrary to law. The Court granted a new trial and 
that is assigned as error. 


H. Freiper, for plaintiffs in error, cited 37th Georgia 
Reports, 26. As to the jurisdiction, he cited Irw’s Code, 
section 3409. As to Waiver by Pleading: 30th Georgia, 
212; 28th, 491; Irw’s Code, sections 3662, 3666. As to 
Conflicting Evidence: 21st Georgia Reports, 261. 


A. Hoop, Lyon, DEGRAFFENRIED & IRVIN, for de- 
fendant. 


WARNER, J. 


The error assigned to the judgment of the Court below, is 
the granting a new trial on the grounds stated in the motion 
therefur. The defendant appeared in Court and pleaded to the 
merits of the action without pleading to the jurisdiction of 
the Court, and without excepting thereto, and thereby ad- 
mitted the jurisdiction of the Court of Randolph county in 
which the suit was instituted: Code, 3409. The defendant 
pleaded the statute of frauds in bar of the plaintiffs’ right to 
recover. By the 1940th section of the Code, it is declared 
that “any contract for the sale of goods, wares, and merchan- 
dise in existence, or not in esse, to the amount of $50 00 or 
more, except the buyer shall accept part of the goods sold and 
actually receive the same, or give something in earnest to 
bind the bargain, or in part payment, must be in writing, 
signed by the party to be charged therewith, or by some per- 
son by him lawfully authorized.” The foregoing sentence of 
the Code does not extend to the following cases, (to-wit. :) 
where the contract has been fully executed, where there has 
been performance on one side, accepted by the other in ac- 
cordance with the contract, where there has been such part 
performance of the contract as would render it a fraud of the 
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party refusing to comply if the Court did not compel a per- 
formance: Code 1941. There is sufficient evidence in the 
record to authorize the jury to have found by their verdict 
that the defendant made a contract with Crews in the fall of 
1865, for the delivery of forty thousand cross-ties, to be paid 
for at the time of delivery at the estimated value of the same, 
and that Crews had transferred that contract to the plaintiffs; 
that the defendant received from the plaintiffs under that 
contract, and paid for thirty-four hundred and twelve cross- 
ties, at the estimated value of the same at the time of the de- 
livery thereof and that the defendant’s agents knew that the 
plaintiffs were getting and delivering the cross-ties under and 
in pursuance of the Crews contract ; and when in June, 1866, 
the defendant notified the plaintiffs that no more cross-ties 
would be received from them for the road, one of the plain- 
tiffs insisted on his right to complete the contract, and said 
that if the company did not allow the plaintiffs to finish it, 
they would sue the company for a breach of the contract. 
Heard, the agent of the defendant, did not, at that time, deny 
the contract, but replied that if they did, it would be im- 
possible for them to get any more cross-ties for that road. 

In our judgment, there is sufficient evidence in the record 
of the recognition of the transfer of the Crews contract to 
the plaintiffs, by the defendant, and of such part performance 
of it by the plaintiffs, as well as on the part of the defendant, 
as will take the case out of the statute of frauds and require 
the performance of the contract on the part of the defendant; 
the more especially, as it appears from the evidence, that 
the plaintiffs had expended a considerable sum of money in 
making their arrangements and preparation for the perform- 
ance of the contract on their part: Gilmore vs. Johnson, 
14th Georgia Reports, 683 ; Chastain vs. Smith, 30th Geor- 
gia Reports, 96. 

In regard to the damages which may be recovered for a 
breach of the contract, the general rule is, that remote or 
consequential damages are not allowed whenever they can 
not be traced solely to the breach of the contract, or unless they 
are capable of exact computation, such as the profits which 
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are the immediate fruit of the contract, and are independent 
of any collateral enterprise, entered into in contemplation of 
the contract; but any necessary expense which one of two 
contracting parties incurs in complying with the contract, 
may be recovered as damages: Code, 2899. The question 
of damages being one for the jury, the Court should not in- 
terfere, unless the damages are either so small, or so exces- 
sive, as to justify the inference of gross mistake or uadue 
bias: Code, 2896. According to the evidence contained in 
the record, the verdict of the jury in this case is not so exces- 
sive as to justify the inference of gross mistake or undue bias 
on the part of the jury, as will authorize the Court to inter- 
fere with it and set it aside. 

When the verdict of the jury is decidedly and strongly 
against the weight of the evidence, although there may ap- 
pear to be some slight evidence in favor of the finding, the 
presiding Judge may exercise a sound discretion in granting 
or refusing a new trial: Code, 3666. If the verdict is not 
decidedly and strongly against the weight of the evidence, it 
is a legal verdict, and the Court has no discretion to exercise, 
or legal authority to set it aside. Before the exercise of his 
discretion can be invoked, either to grant or refuse a new 
trial in such cases, the verdict must be decidedly and strong- 
ly against the weight of the evidence. 

Let the judgment of the Court below, granting a new trial, 
be reversed, 


Joun Durpev, plaintiff in error, vs. CARHART & BRoTHER, 
defendants in error. 


When a verdict of the jury had been rendered against the plaintiffs, and 
they appealed to a special jury, and at the second hearing the plaintiffs 
introduced evidence to prove the account sued on, and closed, and 
defendant introduced no evidence, but his counsel proceeded to state 
to the jury his point, to-wit: That plaintiffs had failed to make out a 
case; and the Court refused to permit the defendant’s counsel to be 
heard to make any objection to the rendition of a judgment against 
him, on the ground that he had filed no plea: 
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Held, That this was error. If a defendant has filed no plea he is in de- 
fault, and cannot introduce evidence; but this, under the long estab- 
lished practice in Georgia, does not entitle the plaintiffs to a judgment 
till they have made out their case by proof, and the defendant without 
a plea, has the right to object to the rendition of a judgment against 
him, which upon the plaintiff’s own showing is illegal. 


Default. Practice. Before Judge Jounson. Talbot Su- 
perior Court. September Term, 1869. 


(This cause was continued upon a suggestion of a diminu- 
tion of the record.) 


Carhart & Brother, of New York, brought assumpsit 
against Durden for goods sold and delivered. No plea was 
filed, but on the first trial the verdict was for defendant, and 
plaintiffs appealed. To the declaration was attached a bill 
of particulars with the date of sale and price of each article 
setdown. The plaintiffs testified that the bill of particulars 
was copied from their books, “ was correct and unpaid,” and 
a merchant testified that the prices affixed to said articles 
were about what was at the time usual for such articles in 
New York. The plaintiffs’ attorney here closed. The de- 
fendant introduced no testimony, and claimed the right to be 
heard before the jury, saying he wished to contend that 
plaintiffs could not recover, because the testimony did not, 
with sufficient certainty, show any particular amount due 
them by Durden. But because he had filed no plea, the 
Court refused to allow him to argue the cause before the 
jury. Plaintiffs obtained a verdict for the amount claimed 
by them, and Durden’s counsel sued out a writ of error, say- 
ing the Court erred in said refusal. 


MaRrI0N BETHUNE, for plaintiff in error. 


Wits & WILLIs, for defendants. 
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By the Court—Browy, C. J., delivering the opinion. 


The record in this case shows, that on the first trial the 
jury found in favor of the defendant, and the plaintiffs ap- 
pealed to a special jury. On the second hearing, the plain- 
tiffs introduced evidence to prove the account sued on, and 
closed. The defendant introduced no evidence. Defendant’s 
counsel then proceeded to state his points to the jury, to-wit: 
that plaintiffs had failed to make out a case, and on that 
ground he objected to the finding of a verdict against him, 
The Court ruled that defendant had no right to be heard, or 
to make any such objection, as he had filed no plea. And 
this is the error assigned. 

In the case McConnell vs. Bryant, 38th Georgia Reports, 
639, decided at last June Term of this Court, Bryant, a mill- 
wright, had filed his affidavit to foreclose his lien on a mill, 
and McConnell had filed his counter-affidavit, which, under 
our statute, makes up the issue. That case, like this, had 
gone to the appeal; and on the appeal trial, McConnell 
failed to appear, and his counsel abandoned his case, and re- 
fused to represent him further, on the ground that his fees 
were not paid. The Court below ordered McConnell’s affi- 
davit to be dismissed, and directed the execution which is- 
sued on Bryant’s affidavit to proceed, and we held that the 
Court should have required Bryant to make out his case, 
as in other cases of default, by prima facie proof of the jus- 
tice of his claim, before he was permitted to take judgment. 

If the plaintiff in a case in default is bound, as is well es- 
tablished in this State, to make out his case by prima facie 

proof of the justice of his claim, before he is entitled to judg- 
ment, why may not the defendant object to the rendition of 
a judgment against him, till this rule of law has been com- 
plied with? The English practice on this subject has never 
been adopted in Georgia. There, in case judgment is ren- 
dered by default, if the suit is for a specific thing, as in an 
action of debt for a sum certain, the judgment is absolute. 
But, says Blackstone, volume 3, page 398, “ where damages 
are to be recovered, a jury must be called in to assess them, 
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unless the defendant, to save charges, will confess the whole 
damages laid in the declaration ; otherwise, the entry of the 
judgment is, that the plaintiff ought to recover his damages, 
(indefinitely) but because the Court knows not what dam- 
ages the said plaintiff hath sustained, therefore the sheriff is 
commanded, that by the oaths of twelve honest and lawful 
men he inquire into said damages and return such inquisi- 
tion into Court. This process is called a writ of inquiry, in 
the execution of which, the sheriff sets as Judge, and tries 
by a jury, subject to nearly the same law and conditions as 
the trial by jury at nist prius, what damages the plaintiff 
hath really sustained.” But the defendant, under the Eng- 
lish practice, was entitled to notice of the time of the session 
of the Sheriff’s Court, to try the question of damages. And 
on the trial he had the right to appear and cross-examine 
the plaintiff’s witnesses, and put any question which tended 
to reduce the plaintiff’s damage. He was not, however, al- 
lowed to give evidence of fraud, or any matter which would 
render the contract void, upon which the suit was brought, be- 
cause the validity of the contract declared on was admitted ; 
nor was he allowed to give in evidence any matter of set-off, 
or other mattey which was the proper subject of plea: Sewell 
on Sheriffs, page 550. The same rule as to notice of time of 
trial of the writ of inquiry, prevails in the United States 
Courts: See Conklin’s Treatise, 1831, page 246. 

Instead of this practice, the damages have always been 
assessed in this State by a jury, in the Superior Court, upon 
the production of proof by the plaintiff, as in other cases. 
But the judgment has been rendered upon the evidence sub- 
mitted by the plaintiff alone. The defendant having filed 
no plea, can introduce no evidence. The burden of proof is 
still on the plaintiff, however, and he must make out a prima 
facie case by proof, before he has any right to a judgment ; 
and it is error in the Court to order judgment for the plain- 
tiff’s demand, till it has been established by proof, or to re- 
fuse to set it aside if rendered without prima facie proof of 
the justice of the plaintiff’s demand. 

But why should the defendant who has filed no plea, and 
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can not, on that account, introduce evidence, be denied the 
right of objecting to the rendition of an illegal judgment 
against him, upon the case made by the plaintiff? In reply 
it is said he can not object because he is in default. But 
what, in our practice, has been considered the effect of the 
default? He did not plead, therefore he can not introduce 
evidence, because the proof must follow the allegation, and 
as he has alleged nothing in avoidance of the plaintiff’s 
action, he can prove nothing. But this does not relieve the 
plaintiff from the burden of making out a case by his own 
proof, before he can recover: Revised Code, section 3405, 
If we admit that the defendant can not appear in the Supe- 
rior Court, and object to the rendition of an illegal judgment 
against him, because he did not plead, it must follow that he 
can not except to such judgment and bring it by writ of 
error to this Court. It would be absurd to say that a de- 
fendant who is in default, forfeits his right to appear in the 
Superior Court, and object to a judgment being rendered 
against him, because it is not authorized by law; but, that 
as soon as it is rendered, he may appear and except to it by 
filing his bill of exceptions, which the Judge is bound to 
allow and certify, and, thus bring the case to this Court, and 
have the judgment reversed, because it is erroneous and illegal. 
If the defendant, by his failure to plead, forfeits his right to 
be heard in the Superior Court, it must follow that the same 
forfeiture applies to this Court. How stands the law on this 
subject? Section 4192 of the Revised Code, declares that, 
“either party in any civil cause, and the defendant in any 
criminal proceeding in the Superior Courts of this State, may 
except to any sentence, judgment, or decision, or decree, of 
such Court, or of the Judge thereof, in any matter heard at 
Chambers.” In other words, either party in any civil cause, 
pending in the Superior Courts of this State, may except to 
any judgment of the Court affecting his rights. A defendant 
in a case in default, is a party to a cause in the Superior 
Court, and he has the undoubted right to except to any judg- 
ment rendered against him in such cause. If he may except 
to it after it is rendered, why may he not object to it before 
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it is entered up? Can any good legal reason be given for 
his exclusion in the one case, and the recognition of his right 
to be heard in the other? If his default forfeits his right to 
be heard in the Superior Court, to object to the judgment, 
why should it not also exclude him from the Supreme Court? 
If his right to be heard here to urge a reversal of the judg- 
. ment, because it is illegal, be conceded, why deny him the 
right to urge the same objection in the Court below, to pre- 
vent that Court from pronouncing it? To concede the one 
right, and deny the other, seems to our minds to involve a 
palpable absurdity. 

Whatever may be the practice elsewhere, under our system, 
the only effect of a failure to plead, is the loss of the right to 
introduce evidence. But this neither relieves the plaintiff 
from the necessity of making out his case by proof, nor de- 
prives the defendant of the right to object, that the plaintiff 
has failed to meet this requirement. The English rule is, 
that the default admits that something is due the plaintiff, or 
that he is entitled to some damage, and in all cases on the 
trial of a writ of inquiry, the jury must find something for 
the plaintiff, and this would generally carry costs against 
him. We are not prepared to say that such is the rule in 
this State. The general rule here is, that the party who 
fails shall pay the cost: Revised Code, sec. 3625. Cases in 
default are to be tried by jury, and the plaintiff must fail, we 
think, unless he makes out a case by the necessary proof : 
Revised Code, sec. 3405, 

Judgment reversed. 
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Owen vs. Willis. 


ALEXANDER F, Owen, plaintiff in error, vs. James F, 
WILLIs, administrator, defendant in error. 


A contract made Ist October, 1866, though for a consideration existing 
prior to the Scaling Ordinance of 1865, is not embraced within the Ordi- 
nance. When parties to contracts made during the war: have, since 
the publication of the Ordinance of 1865, met and adjusted the equities 
between themselves without fraud, mistake or imposition, ard one of 
them has given the other a new note or obligation, as a settlement of 
the differences between them, the case falls within neither the letter 
nor spirit of the Ordinance, and this Court will not reverse the decision 
of the Judge of the Superior Courts, who orders a plea which sets up 
such a state of facts to be stricken. 

































Scaling Ordinance. Relief. Before Judge Jounson, Tal- 
bot Superior Court, March Term, 1870. 


Willis, as administrator of John T. Nelms, sued Owen 
on his note, for $457 70, payable to Nelms or bearer, made 
on the 1st of October, 1866, and due one day after date, 
Owen pleaded that on the ......... day, of ......., in 1862, 
he borrowed of Nelms, $250 00 in Confederate currency, and 
$50 00 in bank bills, and gave Nelms his note therefor, for 
$300 00, due on the 25th of December, 1862, and that it was 
then and there stipulated and agreed by and between him 
and Nelms, that said note was to be paid at its maturity, in 
Confederate Treasury notes, which, at the date of the note 
and its maturity, were worth but twenty cents in the dollar, 
as compared with gold, that the note sued on, was at its date 
given by him to Nelms in renewal of said old note ; further, 
that after the maturity of the old note, he, in pursuance of 
said original agreement, at the time last aforesaid, tendered 
Nelms the principal and interest due on said old note, in 
Confederate money, and Nelms refused to accept it in pay- 
ment of said old note. Plaintiff demurred to these pleas, and 
the demurrer was sustained. Thereupon, plaintiff, took judg- 
ment for the principal and interest, due on the new note with 
costs. The defendant assigns as error the sustaining of said 
demurrer. 


E. H. Worriit. Geo. N. Fores, for plaintiff in error. 
Wiuus & WILLIs, for defendant. 
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By the Court—Brown, C. J., delivering the opinion. 


The plea in this case, which was striken by order of the 
Judge of the Superior Court, sets up, that the note sued on, 
which was dated 1st October, 1866, was given in renewal of 
a note, dated in 1862, the consideration of which was bor- 
rowed money, partly Confederate notes, and partly bank 
pills; and, it is claimed that the present note falls within 
the Scaling Ordinance of 1865. Wedo not think so. That 
Ordinance, by its terms, embraces only such contracts as were 
made between June, 1861, and June, 1865. This note 
which is the evidence of the contract sued on, bears date 1st 
October, 1866, more than a year after the end of the period 
embraced in the Ordinance. But it is insisted by the learned 
counsel for plaintiff in error, that it was in renewal of a note 
given in 1862, and, that the consideration of the present con- 
tract, is the same upon which the first note rested. This 
may be true, but the Ordinance speaks of contracts made 
between June, 1861, and June, 1865, not contracts made 
since, which have for there foundation a consideration which 
previously existed. 

We do not think this case falls within either the letter or 
spirit of the Ordinance. Here the parties, long after the 
publication of the Ordinance, met and adjusted the equities 
between themselves; and the plaintiff in error gave the de- 
fendant in error, a new note for the sum, which it was agreed 
between them was due at its date. It is not pretended that 
the new note was procured by fraud, mistake, imposition, or 
unfairness of any character. The note was no doubt given 
for the amount which both parties agreed, was equitable 
and just between them. Then why should the Courts iu- 
terfere, and bring the case within the Ordinance by con- 
struction, to relieve a party of the payment of a sum which. 
he has, with a knowledge of all the facts, and of his rights ~ 
under the Ordinance, admitted to be due. 

In Smith vs. Belk, decided at last term, 40th Georgia Re- 
ports, 656, we held that a note given in 1866, in renewal of a 
former note, for a debt due prior to June, 1865, was a new con- 
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tract, and was not embraced in the Act known as the Relief 
Law of 1868, and that it was not error in the Court below to 


order the pleas filed under the Relief Act stricken, if they 


did not contain matter good as a defence, under the laws ap. 
plicable to contracts made since June, 1865. 

It will be remembered that the Relief Act of 1868, em- 
braces only such contracts as were made prior to June, 1865, 
And the substance of our ruling was, that it referred to con- 
tracts made prior to that date only, and not to contracts 
made, or notes given since, though they might rest upon a 
consideration which existed prior to that date. 

Judgment affirmed. 


Jacos M. Gay, plaintiff in error, vs. B. T. PEacock et al., 
defendants in error. 


1. Where P. had advanced money to B. and C., one of whom was P.’s 
son, to buy a tract of land, with the understanding that the title was to 
be taken in P.’s name, and B. and C. bought the land, and had the 
title made to P., but having diverted a part of the money to other pur- 
poses, they engaged to give the vendor their note with security for the 
part left unpaid, and subsequently, after the deed to P. was duly re- 
corded, they procured G., by false pretences, to become their surety 028 
said note, telling him the land was bound for the debt : 

Held, That these facts did not furnish evidence to justify the inference 
that P. was engaged in the fraud, so as to authorize a judgment in 
favor of the complaint, allowing the land to be sold for the payment of 
the note. 

2. Under section 3429 of the Code, either the plaintiff or defendant may, 
as a matter of right, amend his pleadings at any stage of the cause, and 
the fact that the case is before the jury and part of the argument had 
on the evidence, does not render it too late toamend. If, however, 
the amendment be immaterial, and be refused by the Judge, the re- 
fusal is not a ground for a new trial. 

8. Parties in the final trial have thirty days after the adjournment of the 
Court, to except to the decisions made on the trial, and they are not 
concluded if, on inquiry, by the Judge, during the trial, they fail to 
answer or say they are content with his rulings, but such a request or 
demand by the Court is no ground for a new trial, unless it appear 
that the conduct of the Judge, was calculated to prejudice the case 
before the jury. 
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4, The original bill of exceptions being lost, and a certified copy of it 
being in Court, this Court, upon the admission of counsel, that there 
was an error in said certified copy, allowed the error corrected, and the 
copy so corrected to be established in lieu of the lost original: (R. 
See end of Report.) 


Equity Pleadings. Fraud. Charge of Court. Excep- 
tions. Before Judge Jounson. Schley Superior Court, Oc- 
tober Term, 1869. 


Benajah T. Peacock, Menzes R. Barnes, and Jacob M. 
Gay, made and delivered to George W. Mott, their joint and 
several promissory note for $687 50, dated the 25th Decem- 
ber, 1866, due twelve months after date, and payable to said 
Mott, or bearer. On the 26th of December, 1867, Mott sued 
said parties on said note. Pending this action, Gay filed his 
bill in equity, containing the following averments and pray- 
ers. About the 25th of December, 1866, said B. T. Peacock 
and Barnes, proposed to buy from George W. Mott certain 
described land, which George W. owned, (the title whereof 
was in his father, Joseph Mott.) George W. agreed to let 
them have the land at $1,200 00; they were to pay him 
$600 00 in cash, and give him their note for $687 50, due 
twelve months after date, with personal security. B.T. Pea- 
cock and Barnes applied to Gay, told him they had bought 
said land, had paid part cash, and were to give their note, at 
twelve months, for $687 50, with personal security, and asked 
him to stand their security for that sum. They assured him 
the land would be good for that amount, and that he would 
runnorisk. Relying on these representations, and believing 
the title to the land would be made to B. T. Peacock and 
Barnes, Gay signed said note with them as their security, on 
the day of its date. “Contrary to the express understand- 
ing” with him, that the title was to be made to them, and 
that they were the purchasers for their own use and benefit, 
they procured Joseph Mott, who was old, and confined to his 
roum by sickness, to sign a deed prepared by B. T. Peacock, 
whereby said land was conveyed to Benajah Peacock, the 
father of Benajah T. Peacock, and uncle of Barnes. Not 
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being present, Gay did not know that said deed was so made 
till long afterwards. It was so made to defraud Gay. J oseph 
Mott did not notice who was the feoffer in said deed, nor did 
it occur to him that Gay’s rights could be affected thereby, 
Mott has sued him and the other makers on said note; they 
are hopelessly insolvent. B.T. Peacock has filed his petition 
to be adjudged a bankrupt; his and Barnes’ property is levied 
on by various attachments, and Benajah Peacock has claimed 
said land. Under these circumstances, Gay will have to pay 
said note. He has applied to Benajah, Benajah T. and 
Barnes, to pay said note, or arrange that the land shall pay it, 
B. T. and Barnes refused to pay it or indemnify Gay, and Be- 
najah Peacock insists that said land is his, and the three “com- 
bining with divers other evil disposed persons unknown, how 
to injure and defraud ” Gay “in the premises, wholly refused 
to come to any fair and equitable settlement of said claim, 
but said Benajah insists upon his said pretended claim and 
title,” to the destruction of the rights of Gay in the premises, 

He prayed for general relief, for discovery from Joseph 
Mott concerning the consideration of the note, etc., that B, 
T. Peacock, Benajah Peacock and Barnes, be enjoined from 
selling or encumbering the premises ; that a Receiver be ap- 
pointed, that he sell the land, and bring the proceeds into 
Court for distribution, that the note be paid first, and that 
for this purpose, Benajah be decreed to hold said title only as 
trustee for said purchasers. He prayed for subpcenas against 
all of the parties, but waived discovery from any but Mott. 

To this bill is attached, as an exhibit, a copy of said deed. 
It purports to have been made in said county, on the 11th of 
December, 1866, is in the usual form, from Joseph Mott to 
Benajah Peacock. It is witnessed by Benajah T. Peacock 
and said Barnes, and was recorded in said county on the 13th 
of December, 1866. 

Barnes and Mott did not answer. Benajah Peacock an- 
swered that, his son, Benajah T., wished to buy the land, and 
asked him to lend him the money, that he refused, but said 
that he would buy it himself, that he handed his son $1,200, 
to pay for it, with instructions to get a deed made to him, 
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the father, have it recorded, and hand it to him. That the 
deed was so made, recorded and delivered to him before said 
note was made, and so far as he knew, after all said purchase- 
money was paid. Benajah T., answered the same as to his 
father’s furnishing the money, that he told Joseph Mott he 
was buying the land as his father’s agent, and was to take a 
title to his father, and that it was at the instance of Joseph 
Mott that he and Barnes signed said deed, as witnesses. 
Further, he said that he, at the date of the deed, paid all the 
purchase-money, $1,200 00, in cash. He said the note was 
made on or about the first of January, for the following per- 
sonal property: $211 00 for corn, $150 00 for a horse, 
$100 00 for cotton seed, $30 00 for fodder, and $134 00 
cash, borrowed, to the sum of which was added, ten per cent. 
for interest, for one year; that Gay did not sign said note 
when it was made, but afterwards, when he was not present, 
that he knew not what Barnes may have told Gay, but 
denied having anything to do with procuring Gay’s signa- 
ture, or speaking to him on the subject. 

When the cause was called for trial, and the parties had 
announced, ready, before the jury was selected the Judge re- 
quired counsel for both parties to state the issues of law and 
fact, which would be insisted upon. 

The bill was taken pro confesso, as to Barnes and Joseph 
Mott. Before beginning the trial the Court asked, whether 
either party wished to make any amendment—and they said 
they did not. The bill and answers being read, complain- 
ant’s solicitors read the testimony of Geo. W. Mott, who 
testified that, the note was given for the land, bought by B. 
T. Peacock and Barnes, from him for themselves; that he 
had the deed made by his father, because it was not necessary 
to have a deed first made to him; “the note was for $888 50, 
including twelve months’ interest added in;” that he required 
of them part cash, and a mortgage on the land, or personal 
security for the balance, and that the reason why the note 
was not given when the deed was made, was, because they 
had not measured some corn, etc., which entered into the 
trade; that they were to pay for the corn, etc., first, and then 
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pay what they had left on the land, and then give a note for 
the balance of the purchase-money ; that B. T. Peacock paid 
him in all, about $100 00 in cash. B. T., told him he ex- 
pected money from his father, but did not say that he was 
buying for his father, and neither George W. Mott, nor Joseph 
Mott, knew when he wrote the deed that it was made to 
convey the land to Benajah Peacock ; that Gay signed the 
note at the request of B. T. Peacock and Barnes. 

Barnes, testified that, George W. Mott’s version of the 
trade, and the consideration of the note was correct ; that he 
and B, T. Peacock bought the land jointly, that $600 00 was 
furnished by B. T. Peacock, and that both induced Gay to 
stand security, he, telling Gay, the land was bound for the 
note. Gay, testified that, he was induced by Barnes to sign 
said note, Barnes telling him that it bound the land; that 
afterwards, B. T. Peacock told him, it was given for part of 
the purchase-money of said land, and that in December, Be- 
najah Peacock admitted the same thing to Joseph Mott. One 
Cordell, testified to the said representations of Barnes, and 
the like admission by B. T. Peacock. Joseph Mott, testified 
to the said admission by Benajah Peacock, and said that, the 
old man Peacock, said that he would give up the land if 
they would repay him the $600 00, which he had loaned 
the boys, meaning Barnes and B. T. Peacock. He said he 
heard the trade made, and stated it as George W. Mott had; 
he said he heard nothing said about Benajah Peacock being 
the purchaser, but admitted, that he knew when he made the 
deed, that it was made to him, but said he did not think of 
the materiality of it at the time; that B. T., told him when 
he was writing the deed, that he would make it to his father, 
because his father wished it so made. That they occupied 
the land, and Benajah Peacock never did. They read in 
evidence the note, and closed. 

Defendants, read in evidence said deed. Benajah Peacock 
and Benajah T. Peacock, testified as they had answered, and 
that the father rented the land to the son, at $240 00 per 
annum. The evidence being closed, the Court required coun- 
sel to state the issues of law and fact, upon which they in- 





for 
aid 
ex- 
vas 
2ph 


the 


the 





ATLANTA, JUNE TERM, 1870. 89 


Gay vs. Peacock e¢ al. 





—— 


tended to insist before the Court and jury. One of com- 
plainant’s solicitors argued the case, and was replied to by 
one of defendant’s solicitors. Court then adjourned till the 
next morning. On the next day, when another of defen- 
dant’s solicitors was about to speak, the Court stated to him, 
in the hearing of the jury, that as he construed the bill, it 
covtained no charge of fraud as to old man Peacock, that it 
was his province and duty to construe the pleadings, and to 
determine what was, and what was not averred. Counsel 
made his argument. Complainant’s counsel was arguing in 
conclusion, and was near the end of his speech, when defen- 
dant’s solicitors stated that, if the Court was of opinion that 
the bill was insufficient in the matter aforesaid, he would 
amend. The Court replied, that counsel must act in the 
matter without any reference as to what might be the proba- 
ble opinion of the Court upon the point indicated. There- 
upon, defendant’s counsel asked leave to file an amendment, 
duly sworn to by complainant. It expressly charged that 
the procurement of the making of said deed to Benajah Pea- 
cock, was fraudulent on his part, and that he and his son, B. 
T., fraudulently combined with said Barnes in procuring the 
deed made to Benajah Peacock, instead of Benajah T. and 
Barnes, who were the real purchasers and parties beneficially 
interested therein. The Court refused to allow the amend- 
ment filed, remarking in the hearing of the jury, that when 
counsel at that stage of the proceedings, found themselves 
with a defective case, and the Court had intimated an opinion 
against them, it was too late to amend. 

The argument was concluded and then the Court charged 
the jury substantially as follows: 1st. If Barnes and young 
Peacock paid their money for the land and took the title to 
old Peacock, he became trustee for them, and the land is 
subject to their debts. But, 2d. If old Peacock bought it, 
through his son, and it was the father’s money which the 
son paid, in whole or part, and the deed was made to the 
father, the land is not subject to the debts of Barnes and 
young Peacock, and old Peacock is not trustee. 3d. If old 
Peacock did not buy the land but loaned money to his son 
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and Barnes, and the deed was made to old Peacock, and 
if his son and Barnes still owe him for the loan, then old 
Peacock is entitled, as against complainant, to retain the land 
until this debt is paid. 4th. The jury will not entertain any 
question of fraud by old Peacock, because the bill alleges no 
fraud as to him. The fact that young Peacock is his son 
raises no presumption of fraud as to old Peacock ; it only 
goes to the credit of young Peacock, as a witness. 

At the conclusion of this charge, the Court called upon 
complainant’s counsel, in the presence and hearing of the 
jury, to state whether they had any exceptions to said charge, 
and if any, to say whether they went to the whole charge or 
any particular partof it. Thereupon the complainant’s coun- 
sel stated that they excepted to the 2d, 3d and 4th clauses 
thereof. He then asked them if they had any requests to 
charge. They requested him, in writing, to charge: 1st, If 
young Peacock was the agent of his father, who entrusted 
him with money to buy the land, and the son diverted part 
of the money from that object, and appropriated it differently, 
the father, who reposed the trust, and put it in the son’s 
power to abuse the trust and commit a fraud, (if any fraud 
has been committed) must suffer the consequences of the 
fraud and abuse of trust, rather than an innocent person, who 
reposed no such trust, and gave no such power. 2d. If the 
transaction as between old Peacock and his son and Barnes 
was a contrivance to secure the payment of money advanced 
by the father to them, said deed isa mortgage, and the 
father is entitled to hold the deed as a security for so much 
of the advance as the son paid for the land. 3d. If said 
note was given for part of the purchase-money of the land, 
and said deed was made to the father, fraudulently, on the 
part of his son and Barnes, the land is subject to the pay- 
ment of the note. The Court refused so to charge. 

The Court then asked defendant’s counsel, in presence and 
hearing of the jury, to state whether they had any exceptions 
to his charge. They said “ No;” the Court said, “ then you 
are content;” they replied, “ Yes.” The Court then re- 
marked to the jury that they had nothing to do with what 
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had just transpired in their bearing as to exceptions to his 
charge, ete., that all that was designed to carry the cause to a 
higher tribunal. The jury found for defendants, and a de- 
cree was entered for costs against complainants. 

His counsel say the Court erred 1st, in requiring counsel to 
state the issues of law and fact, which would be insisted upon, 
before the jury was stricken and after the evidence was 
closed. 2d. In refusing to allow said amendment filed 
when it was offered. 3d. In the 2d, 3d and 4th of his charges, 
4th. Inrefusing to charge as requested. 5th. In requiring 
them to state whether they excepted to his charge during the 
progress of the cause and before the jury retired. 6th. In 
requiring them to except in the presence and hearing of the 
jury, and in allowing the remarks by the Court and defend- 
ants to be heard by the jury. 7th. In admonishing the jury 
to pay no attention to what had occurred touching said ex- 
ceptions, and in giving said reason for such admonition. 

(The original bill of exceptions had been lost and a certi- 
fied copy of it was here. In the brief of evidence contained 
in it, George W. Mott was made to say that the deed was 
made to old Peacock with his, George W’s, knowledge, 
whereas, counsel agreed here that he testified that it was 
without his knowledge. This Court allowed said certified 
copy amended so as to put “ without ” for “with,” and then 
that copy was established in lieu of the original.) 


Cook & HALL, for plaintiff in error, said fraud need not 
be charged in totidem verbis: 1 O’Neal’s Ch. P., 375; 5th 
Ga. R., 403; 11th, 410; 6th, 624. The charge in the bill 
was sufficient under the prayer for relief, to authorize a de- 
cree: 2 Kelly (Ga. R.,) 420; O’Neal’s Ch. Pr., 437, 439. 
The father, though innocent, could not take the benefit of his 
son’s fraud: Benjamin on Sales, 340-1-6, 351; 6 M. & W., 
358; R. Code, sec. 3138. As to who of two innocent per- 
sons shall suffer: Story on Agency, secs. 127, 443, 470, 444, 
446. The amendment was in time: R. Code, sec. 3429; 
26th Ga. R., 617. 32d, 141. As to inappropriateness of 
charge: 27th Ga. R., 450. The charge was abstract and 
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partial: 11th Ga. R., 288; 5th, 277; 16th, 38. Thirty 
days were allowed for exceptions : R. Code, sec. 4191, 4193, 
As to manner of charge: 5th Ga. R., 85; 8th, 258 ; King vg, 
King, 37th Ga. R.; R. Code, sec. 3138. 














Hinton, Hupson & WALL, for defendants. 


McCay. J. 





The leading question in this record, is whether the facts, 
as developed by the testimony, show such a complicity, by 
old Mr. Peacock, in the fraud, evidently practiced by his 
son and Barnes, on Gay, as to make the land, the legal title, 
to which is in him, subject to the debt. We see nothing in 
the testimony to justify the inference that Benajah T. Pea- ' 
cock, the father, knew of, or had the least to do with, the 
fraud. Heseems to have advanced his money honestly and 
unsuspiciously, and when his son presented him the title to 
the land, properly signed by old Mr. Mott, and witnessed by 
Benajah T. and Barnes, he had a right to think all was fairly 
done, as he had directed. The evidence is clear, that old 
Mr. Mott knew he was making the title to Benajah, the 
father, and not to the son; indeed, the papers themselves 
prove it, as no man in his senses would make a deed toa 
man, and call upon the grantee in the deed, as a witness to 
its execution. The papers, upon their face, convey the title 
to old Mr. Peacock, and any concealed equity young Mott 
might have had, growing out of the deception practiced upon 
him by young Peacock, could not fall upon eld Mr. Peacock, 
who advanced his money fairly and in good faith. 

As to Gay, he lent his name, at a time when the title was 
fully in the defendant, the elder Peacock, and the deed was 
recorded. 

The fact that the Peacocks are father and son, does not 
help the case, since, sad as it may appear, sons sometimes 
practice fraud even upon their fathers, and there is neither 
law nor equity to justify a jury in saddling the father with 
the burden of the son’s wickedness. There is, perhaps, some 
moral propriety in holding the father responsible for the re- 
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sults of the training he has given his son, but that is a pro- 


riety which the Courts cannot enforce. 

Had the facts of the case, as they came out in the evidence, 
authorized the jury to find old Mr. Peacock in complicity 
with the son, we should overrule the judgment of the Court 
in this case and order a new trial. 

2. The Statute, Revised Code, section 3429, allows amend- 
ments at any stage of the cause, and when the amendment 
proposes, as in this case, merely to make allegations, based 
upon proof already before the Court, we do not think the ap- 
plication came too late, even though the case was partly ar- 
gued to thejury. It would be carrying technicality very far, 
to refuse such an application, to-wit, an amendment of the 
charges, to make them fit the evidence actually before the 
Court, and that evidence not objected to. But as we hold 
there was no evidence to justify the inference of fraud, we will 
not disturb the judgment. 

3. As to the matters of practice, we think such things are 
in the control of the Judge. Doubtless there are many cases 
when a statement by each party, of his case, as he intends to 
rely upon it, will largely- facilitate the business of the Court, 
and aid both Court and jury in applying the evidence to the 
pleadings and the law, and, if there be noterms exacted, calcu- 
lated to prejudice the rights of the parties, we see no objec- 
tion to the practice. It is clear to us that the Court erred in 
requiring the parties to say whether they were satisfied or 
not with his rulings upon the law, The Code gives thirty 
days to the party complaining within which to tender to the 
Judge his bill of exceptions. Revised Code, section 4193. 
And such has been the uniform understanding of the Courts. 
To require a party to announce, during the trial and before 
the thirty days have expired, his assent or dissent from the 
rulings of the Court is, as it seems to us, a limting of the 
time granted him by the Statute. 

But we see in this no ground for a new trial, nothing that 
passed in this connection could by any possibility have in- 
fluenced the jury. Indeed the Judge in terms told them to 
pay no attention to it. 
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The verdict was such as the evidence required. Any 
other verdict under the evidence would have been improper, 
and we do not think a new trial ought to be had. 

Judgment affirmed. 





Joun T. Crim, plaintiff in error, vs. StrEPHEN A. SELLARs, 
defendant in error. 


A motion for a new trial was made in the Court below under the 6th See- 
tion of the 11th Article of the Constitution of 1868, on the ground 
that the verdict of the jury was illegal, and it appearing from the record 
that there was evidence on both sides in regard to the matter in contro- 
versy between the parties : 

Held, that, according to the repeated rulings of this Court, in order to 
make the verdict illegal, it must have been rendered without evidence 
to support it, or be so strongly and decidedly against the weight of evi- 
dence as would authorize the Court to interfere and set it aside, and 
that as the verdict in this case does not come within that rule, it was 
not illegal, there being sufficient evidence in the record to sustain and 
support it; and that the Court did not err in refusing to grant the new 
trial. 


Motion for new trial. Constitutional law. Before Judge 
JoHnson. Schley Superior Court. October Term, 1869. 


This case was before this Court at December Term, 1867. 
The Judgment was affirmed: Crim vs. Sellars, 37th Geor- 
gia Reports, 324. In October, 1869, Crim’s counsel produ- 
ced the brief of evidence which is fully reported in 37th 
Georgia Reports, 324, et seq., and moved, under the 6th Sec- 
tion of the 11th Article of the Constitution of 1868, fora 
new trial upon the ground that the verdict was strongly and 
decidedly against the evidence and contrary to law. The 
Court refused a new trial, and that is assigned as error. 


M. H. Buanrorp, for plaintiff in error. 


S. Hat, (by M. Siru,) C. B. Hupson, for defendant. 
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WARNER. J. 


The error assigned to the judgment of the Court below is, 
the overruling the motion for a new trial. The motion for a 
new trial was made under the provisions of the 6th Section 
of the 11th Article ofthe Constitution of 1868, on the ground, 
that the verdict of the jury was illegal, as being decidedly, 
and strongly against the weight of the evidence. According 
to the repeated rulings of this Court, in order to make the 
verdict illegal on the ground claimed by the plaintiff in 
error, it must have been rendered without evidence to sup- 
port it, or so decidedly and strongly against the weight of the 
evidence, as would authorize the Court to interfere and set 
it aside. There being sufficient evidence in the record to 
support the verdict, the Court below did not err in refusing 
to set it aside on the ground that it was an illegal verdict. 

Let the judgment of the Court below be affirmed. 


BENJAMIN Davis, plaintiff in error, vs. T. B. MryeErs, 
eheriff, defendant in error. 


Isaac Terry, plaintiff in error, vs. T. B. Meyers, et al., 
defendants in error. 


If the record be so confused that it is impossible to determine from them 
what was the real status of the case below, the writ of error will be dis- 
missed on motion of counsel. The Court ought to dismiss it on its own 
motion, but it may hear the case if no motion to dismiss it is made. (R.) 

. 1. A tenant is not entitled to a homestead or exemption, out of the 
crop, orits proceeds, if sold, till the rent due the landlord is paid, as 
neither the crop nor its proceeds is legally or equitably his property, 
till he has paid the rent due for the use of the land upon which it was 
made, and the landlord may follow either till his claim is satisfied. 

2. If the landlord has appeared in the Court of Ordinary, and contro- 
verted the tenant’s right to the exemption till the rent is paid, and the 
case has gone to the Superior Court by appeal, and a verdict and judg- 
ment has been rendered in favor of the tenant, allowing the exemption, 
the landlord having made himself a party to the litigation, and having 
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taken no steps to set aside the judgment, is bound by it, and cannot be 
heard again to litigate the matter in dispute, or to deny tenant’s right 
in a rule against the sheriff for the money for which the property was 
sold, for the benefit of the party entitled to it. 


Homestead. Landlord and Tenant. Estoppel. Before 
Judge Jonnson. Schley Superior Court. October Term, 
1869. 


These causes were by consent argued here together. The 
facts necessary to an understanding of the opinion appear on 
it. It will also furnish a good reason for not attempting a 
more detailed or particular account of them here. The origi- 
nal papers were lost, and just before argument here, copies 
were established. This may account in part for the uncer- 
tainty as to the facts. 


W. A. Hawkins, by Locurane & CLARK, for plaintiffs 
in error. 


S. H. Hawkins, by M. H. BLAnrorp, for defendant. 
By the Court—Brown, C. J., delivering the opinion. 


This proceeding affords an illustration of the bad effect of 
a relaxation of the rules of law and practice which govern in 
this Court. The records in these two cases, heard together, 
are so defective, and so much confused, that it is impossible 
to determine from an examination of them, what was the 
precise state of the cases before His Honor; Judge Johnson, 
when he made the decision. But as no motion was made to 
dismiss the cases, on that ground, the Court heard them, 
when it should have dismissed them on its own motion, on 
account of the defective manner in which they are brought 
up. 

As we gather the cases from the records, and the statement 
of counsel in the argument, the plaintiffs’ in error were 
tenants of the estate of J. W. Rowland, and had not paid the 
rent due for the land, on which the cotton, from the sale of 
which the money in question was realized, was made by 
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be them. Distress-warrants, were sued out by W. G. Wamack, 
Hs agent of the executor, and levied upon the cotton, pending 


an application by the tenants to have it set apart to them, 
under the Homestead and Exemption Act. On the hearing 
e in the Court of Ordinary, the plaintiff, by his agent, appear- 
ed and controverted the right of the applicants to the exemp- 
tion. The cases were carried, by appeal, from the Court of 
Ordinary to the Superior Court, and there tried, and verdict 
was rendered in favor of the applicants for exemption, subject 
, to the right of the objector, to object to the constitutionality 
. of the Homestead law, on a motion to distribute the money. 
; This was a finding against the objector, so far as the question 
, of the landlord’s right was concerned. It reserved only the 

question of the constitutionality of the Homestead law. It 

may be difficult for the objector to show, that the jury had 
| any right to make such a reservation in his favor by their 
| verdict, and that it was not in legal effect a general verdict 
against him. But if we give it full effect, as the jury in- 
tended it, the only right reserved, was, to claim the money 
on distribution, if the Homestead law should be declared un- 
constitutional. 

As the Act was not so declared, the finding became abso- 
lute against the objector. No steps were taken to set aside 
this verdict or the judgment of the Court in favor of the ap- 
plicants for exemption. The cotton was sold and the money 
held up by the sheriff, by consent and under the order of 
the Court, till a final disposition of the cases. A rule was 
afterwards taken against the sheriff for the money. 

The sheriff answered the rule setting forth the above facts, 
rather indistinctly. From his answer, it is not very clear 
that the cotton was made by the applicants as tenants of the 
estate. Nor is it very clearly stated, that the estate by its 
agent appeared and was a party to the proceeding in the 
Court of Ordinary and the Superior Court. It seems to be 
admitted in the argument, however, that both facts existed. 

The Court ordered the fund paid to the plaintiff in the Dis- 
tress-warrants. Whether he made the ruling on the answer of 
the sheriff alone, or with the whole record before him, does not 
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appear. Taking it for granted, however, that we have stated 
the facts of the case and the finding, of the jury correctly, 
and we think we have, it is our opinion that the Court erred 
in the judgment rendered. We hold that a tenant can not 
take the benefit of the Homestead or Exemption, out of the 
crop, or the money for which it was sold, till he has paid 
the rent due the landlord for the use of the land upon which 
the crop was made, as neither the crop, nor the money for 
which it sold, is legally or equitably the property of the 
tenant, till the rent is paid, and the landlord may follow 
either till his claim is satisfied. 

But for the judgment in these cases, in favor of the appli- 
cants for the Exemption, we should have no difficulty in 
affirming the judgment of the Court, directing that this 
money be paid to the plaintiff in the Distress-warrants. But 
we think the judgment bound the landlord. He appeared 
by his agent in the Court of Ordinary, and objected to the 
Homestead or Exemption. The cases were carried to the 
Superior Court by appeal, and there decided against his right 
as landlord. He acquiesced in that judgment and took no 
steps to set it aside, and we hold that he is bound by it. 

Judgment reversed. 


Peter F, Manone, plaintiff in error, vs. Davin L. How- 
ARD, et al., defendants in error. 


M. as the administrator of H., in January, 1865, sold, at public sale, 
under an order of the Court of Ordinary, certain parcels or tracts of land 
as the property of his intestate, a portion of which were purchased by 
one of the distributees of said estate, in his own right, and a certain 
other portion thereof was purchased by said distributee as the guardian 
of the other distributees of said estate, and the administrator took the 
individual notes of the purchasers, in his own right, and as guardian, 
for the amount for which the land sold, without security, and executed 
deeds conveying said land to the purchasers thereof, and afterwards 
filed a bill, alleging that at the time he sold the land, he took the indi- 
vidual notes of the purchasers, and executed the deeds of conveyance, 
that he believed that the assets of the estate, on final distribution, 
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would be sufficient to cover the amount for which the land sold, as the 


distributive shares of the purchasers thereof, but that the emancipa- 
tion of the slaves belonging to said estate, had left the said purchasers 
and distributees with scarcely any means to pay the purchase-money for 
said lands, save the land itself, and the prayer of the bill is, that the pur- 
chasers of said land may be restrained by injunction, from selling the 
same, and that the deeds executed to the purchasers by the complainant, 
as administrator, may be cancelled, and that the purchasers of the land 
sold at the administrator’s sale may be decreed to convey the lands back 
to the administrator. It appears on the face of the complainant’s 
bill, that there were other lands and other property belonging to said 
estate, the amount and disposition of which, by the administrator, is 


not shown: 
Held, that, since the vendor’s lien has been abolished in this State, the 


administrator has no equitable lien on the land for the unpaid pur- 
chase-money, and that he does not make such a case by his billas enti- 
tles him to the relief prayed for, and that the demurrer to the bill was 
properly sustained by the Court below. 


Equity. Administrators. Before Judge Jounson. Tal- 
bot Superior Court. September Term, 1870. 


Mahone’s bill contained the following averments: John 
Howard died, intestate, in 1863, leaving lands, slaves and other 
property. Mahone was duly appointed his administrator. 
He sold some of the personal property and lands. Part of 
these lands were one hundred acres of number one hundred 
and thirty-one, fifty acres of number one hundred and fifty, 
and fifty acres adjoining one Beach, (fully described.) The 
heirs of deceased were his widow, Harriet Howard, and his 
children, David L. Howard, his daughter, Mrs. Howard, 
adults, and John W. W. and H. E. Howard, minors. Be- 
fore the sale of the lands, (which was in January, 1865,) 
David L. Howard became the guardian of said minors. 
Supposing that the estate was amply solvent, Mahone allowed 
David L. Howard to bid at said sale for said lands. He bid 
off the parcel joining Beach, for himself, at $1,680 00, and 
the other two lots, as guardian of said minors, at $5,105 00. 
On the 18th of March, 1865, David L. Howard gave to 
Mahone, as such administrator, his individual note for 
$1,680 00 for the first lot, and his note, as guardian, as 
aforesaid, for $5,105 00 for the others, each bearing inter- 
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est from the first of January, 1865. Mahone thereupon 
conveyed said lands to David L. Howard individually, and 
as guardian, respectively, as aforesaid. It appears from the 
complainant’s bill that there were other lands and property 
of the intestate, of which no disposition is shown by the ad- 
ministrator. Mahone, at the time, intended to hold said 
notes, to be used in a final! distribution of the effects of the 
estate, believing that, after paying intestate’s debts, some- 
thing would be left for distribution between said heirs, and 
that the slaves, held by said David L. Howard and said 
minors, was sufficient to make them abundantly able to pay 
any part of said notes, which they might not be entitled to 
on such distribution. Emancipation of said slaves, left 
David L. Howard with scarcely any property besides said 
lands. 

Intestate’s liabilities are far larger than Mahone supposed 
when he made said deeds. One Carter has obtained a 
judgment against David L. Howard and said intestate’s 
estate for $989 15 principal, $301 10 interest and §...... 
costs, and holds another note on said David L. and said 
intestate, for between $400 00 and $500 00, with interest for 
several years, This note may be reduced, as it was a “ Con- 
federate transaction.” 

David L. Howard has applied for leave to sell said lands, 
and says he intends selling them. Mahone still has said 
notes, and they are the sole assets with which to pay intes- 
tate’s debts. George W. Kellum, who was the security of 
David L. Howard, as such guardian, cited David L. to ap- 
pear before the Court of Ordinary, and obtained an order 
that David L. give other and new security, relieving Kel- 
lum, within ten days, or that his letters of guardianship 
stand revoked. David L. has not given said other security. 
John Howard has arrived of age, and pretends to have sold 
his interest in said lands to one James Hawkins. 

If said lands be disposed of, Mahone will be held by in- 
testate’s creditors, liable for the value of said lands, said 
David L. being insolvent. He prayed process against James 
Hawkins, George W. Kellum, David L. Howard, and his 
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said wards, enjoining them “ from disposing of said lands, or 
embarrassing the title” thereof; that any effects of said mi- 
nors in David L. Howard’s hands be put into the hands of 
a Receiver ; that it be ascertained what David L. owes said 
minors, and if he does not pay the amount, that Kellum be 
made to pay it; that said deeds may be cancelled, and that 
the lands be re-sold to pay intestate’s said debts, and that 
Mahone be relieved from all personal responsibility in the 
premises. In January, 1869, Judge Worrill sanctioned said 
pill. In September, 1869, before his successor, the bill was 
demurred to, upon the grounds that it was multifarious, and 
that it contained no equity. He sustained the demurrer and 
dismissed the bill. That is assigned as error. (At Decem- 
ber Term, 1870, of this Court, upon a suggestion of a dimi- 
nution of the record, the case was continued.) 


Marion BETHUNE, for plaintiff in error. 
Witus & Wiis, J. M. Marruews, for defendant. 
WARNER, J. 


The error assigned to the judgment of the Court below, in 
this case, is in sustaining the demurrer and dismissing the 
complainant’s bill. In our judgment, the demurrer was 
properly sustained for want of equity. As the vendor’s lien 
has been abolished in this State, the administrator had no 
eqritable lien on the land for the unpaid purchase-money. 
The notes for the land were executed by the purchasers, on 
the 18th of March, 1865, without security, and it is not to be 
supposed that the administrator, at that time, had much re- 
liance on the slave property of the intestate, as assets for the 
payment of his debts. Besides, it appears on the face of the 
complainant’s bill, that there was other land and property 
belonging to the intestate’s estate, of which no disposition is 
shown by the administrator, nor is the quantity or value 
thereof stated. 

Let the judgment of the Court below be affirmed. 
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Waker & CHAPMAN, plaintiffs in error, vs. H. C. Mrrog- 
ELL & Company, defendants in error. : 


1. This Court will not control the discretion of the Court below in grant. 
ing or refusing a continuance, unless there has been a manifest abuse 
of that discretion. , 

2. When testimony is offered, which, taken in connection with the eyj- 
dence before the jury, tends to illustrate the issue, or to aid in arriving 
at the truth, it should not be rejected, though it may appear to be irrel- 
evant when taken by itself. 


ee ——-— ia. 


Continuance. Evidence. Before Judge JoHNsoNn. Mus- 
cogee Superior Court. November Term, 1869. 


H. C. Mitchell and Robert M. Gunby, partners under the 
style of H.C. Mitchell & Company sued Woolfolk Walker 
and Henry A. Chapman, partners, under the style of Walker 
& Chapman, upon an open account for $1,757 78, for goods 
sold and delivered. No credits appeared upon their bill of 
particulars. The plea was payment in full, without specify- 
ing how or when. When the cause was called defendants 
moved for a continuance on the following grounds, suppor- i 
ted by the oath of said Walker: That before the Court he { 
had delivered to plaintiffs a draft for $500 00, drawn by 
Walker & Chapman, and accepted by Gray, Bedell & Hughes, 
which was to be applied as part payment of said account, ; 
that said Gunby endorsed said draft, deponent had paid it 
and delivered it to his attorneys; that they had searched for 
it and could not find it; that if deponent had it, it was 
locked up in his mother’s iron safe, and that she was in New 
Orleans, and he could not open the safe ; that, had he not be- ’ 
lieved his attorneys had it, he would have searched said safe t 
for it. Further he said he had delivered to one of plaintiff’s 
attorneys a memorandum of said acceptors, by which he 
could identify said draft, and that said attorney had prom- 
ised to bring it into Court, but had failed to do so. The 
continuance was refused. 

One of the plaintiffs testified to the correctness of their 
| i account, and they closed. Walker then testified that he de- 

| livered to plaintiffs four drafts, for $500 00 each, and each 
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accepted by Gray, Bedell & Hughes, one drawn by Walker 
& Chapman, and the other by himself, for Mrs. C. M, 
Walker; and that the one drawn by his firm was to be ap- 
plied to said account, and the others to Mrs. Walker’s ac- 
count; that he acted as agent for Mrs. Walker, and for his 
firm, and made said arrangement with said Gunby, and that 
no credit had been given for said drafts. 

In rebuttal, Gunby testified that Walker made the ar- 
rangement with him as to purchasing said goods, and deliv- 
ered to him two or three drafts, of $500 00 each, two drawn 
by Walker & Chapman, and that he then and there “cred- 
ited the accounts of Walker, as he directed, giving the par- 
ticular account credit, as directed by Walker.” In surrebut- 
tal, defendants offered in evidence the pleadings in a suit 
then pending, in favor of said plaintiffs, against Mrs. Wal- - 
ker, to show that the account in it, sued upon, had no cred- 
its upon it, except one by a draft of $500 00. The Court 
rejected this evidence because of irrelevancy. 

The jury found for the plaintiffs, for the full amount sued 
for. The defendants say the Court erred in refusing to con- 
tinue said cause, and in rejecting said record. 


BLanFrorD & MILLER, for plaintiffs in error. 


SmirH & ALEXANDER, for defendants. 
By the Court—Browy, C. J., delivering the opinion. 


1. We incline to think the motion for a continuance might 
very properly have been granted upon the showing made in 
this case, but as this was a matter in the sound discretion of 
the presiding Judge, we will not interfere, as we cannot say 
there was a manifest abuse of that discretion. 

2. The evidence which was rejected by the Court, taken 
alone, would seem to be irrelevant. But when taken in con- 
nection with what both Walker and Gunby had sworn, we 
think it was admissible. As it had been testified that three 
of the four drafts were to be credited on the account of Mrs. 
Walker, and the account as sued on, showed only one so 
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credited, we think the evidence should have gone to the 
jury for what is was worth. In the connection in which it 
was offered it tended to illustrate the issue and to aid in ar. 
riving at the truth. It was a circumstance in support of 
Walker’s side of the case and in opposition to Gunby’s ver- 
sion of the transaction. 

Judgment reversed. 


HArTRIDGE, CuisoLm & Loyp, plaintiffs in error, 1s, 
DANIEL F Ry, defendant in error. 


In a suit on a note made in 1864, when there was no plea of the general 
issue under oath, but there was a plea of the Ordinance of 1865, admit- 
ting and setting forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than one hundred dol- 
lars, it was error in the Court to charge the jury that they might scale 
the note its full amount. 


Pleadings. Scaling Ordinance. Before Judge Jounson. 
Muscogee Superior Court. November adjourned Term, 1869. 


Julian Hartridge, John Chisolm and Thomas E. Loyd 
sued Daniel Fry upon his promissory note, payable to plain- 
tiffs, or order, for $13,200, made on the 23d of August, 1864, 
and due ninety days thereafter. He pleaded that said note 
was to be paid in Confederate currency, that it was given for 
professional services rendered by plaintiffs, as attorneys at 
law, to relieve him from imprisonment, under circumstances 
described in the plea, by habeas corpus. The plea concluded 
with an averment that “the value of the services of the 
plaintiffs in sueing out said habeas corpus was not worth 
more than one hundred dollars.” 

After the evidence was concluded pro and con, the Court 
charged the jury, among other things: ‘ Look to the whole 
testimony, and say whether you will scale it or not, and if 
so, how much. You may scale it one-fourth, one-half, or 
you may scale it altogether. All that the law allows me to 
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say to you on this subject is, to weigh all the testimony, look 
at the surrounding circumstances, and return such a verdict 
as, to you, may seem equitable and just.” The jury found 
for the defendant. A new trial was moved for upon the 
ground that said charge and verdict were wrong, under the 
foregoing facts, and was refused. That refusal is assigned 
as error. 


R. J. Moses, for plaintiffs in error, cited 35th Ga. R., 28; 
Ib., 118; 36th, 369, 355; 38th, 380. 


Peasopy & BRANNON, for defendant. 


McCay. J. 


Were it not for the plea of the defendant, and the admis- 
sion of record there made, we would not disturb this ver- 
dict. But we do not think the jury had a right to disregard - 
the admission in the plea. The plaintiffs were not called 
upon, as the case stood, to make out a case, except for what 
they claimed over and above the admission. To permit the 
jury to reject this is to entrap the plaintiffs; so long as this 
plea stood as part of the record, there was no dispute as to 
the sum admitted. We suppose his Honor, the Judge, did 
not, in his charge, think of the plea. But the jury were 
none the less misled. 

Judgment reversed. 


Rosert N. Srupson, et al., plaintiff in error, vs. JESSE 
WALL, defendant in error. 


Where an affidavit is made for the removal of an intruder, in possession 
of; land, as provided by the Code, it isthe duty of the sheriff to, at the 
earliest practicable day, to exhibit the affidavit tothe person described 
therein, as being in possession of the land, and to turn such person out 
of the possession thereof: unless, the person so in possession, shall at 
once, tender to the sheriff a counter affidavit, stating that he does, in 
good faith, claim a legal right to the possession of said land, which oath, 
the sheriff is a competent officer to administer: 


VoL. xLL—8, 
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Held further, that if the person in possession of the land, does not at once, 
tender to the sheriff such counter affidavit, unless prevented by the 
fraud or misconduct of the sheriff from doing so, (which does not ap- 
pear in the record of this case,) until after he has been turned out of 
possession, he cannot afterwards, file his counter affidavit, so as to 
give the Court jurisdiction to award a restitution of the possession of 
the land, under the provisions of the Code. 


Intruders. Before Judge Jounson. Muscogee Superior 
Court. November Term, 1869. 


On the 3d of Feburary, 1868, Robert N. Simpson made 
an affidavit under section 4000 of Irwin’s Revised Code, to 
eject Jesse Wall from certain premises therein described, 

On the 11th, of said month the sheriff made a return 
upon it, stating that he had removed Wall and his goods 
“from the houses occupied by him” on said premises, “per- 
mitting him to remain on the land upon the pledge to re- 
move therefrom as soon as the creek fell, and could be 
crossed,” and that he “had delivered possession of said houses 
and lands” to Simpson. On the 12th of said month, Wall 
made a counter affidavit under said section, and tendered it 
to the sheriff, with a view of being reinstated into said prem- 
ises, but Martin, the sheriff, would not restore the possession. 
Wall moved a rule against Simpson and the sheriff requir- 
ing them to shew cause why he should not be restored to the 
possession of said premises, averring therein substantially, 
that he did bona fide claim a legal right to the possession 
thereof, but did not know that he could stop said proceeding 
by a counter affidavit till next day, after he had gone to Col- 
umbus and consulted counsel. Simpson’s counsel moved 
to dismiss said case, as to himself, upon the ground that such 
rule did not lie against a private citizen. The Court over- 

ruled this motion and ordered them to answer. Simpson 
answered that Jesse Wall’s mother died in 1866, that said 
land was hers; that Jesse took possession of it after his 
mother’s death; that her administrator rented the premises 
to him, Simpson, and because Jesse Wall would not give 
him possession he sued out a warrant againt him, which was 
met by a counter affidavit of Jesse Wall’s, setting up that 
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he had rented said lands, and that his time had not expired; 
that Mrs. Wall’s administrator sold said premises at public 
outery, and .he, Simpson, bought the same, and after the time 
fixed by Jesse Wall for the termination of his pretended 
term, sued out said last affidavit bona fide to get possession, 
and that Jesse Wall did not pretend to have any right there, 
but simply said that the administrator ought not to have sold 
the land. 

The sheriff answered that he went with Simpson on said 
premises about 9 o’clock, A. M., and tried to persuade Wall’s 
family to vacate the houses ; that after waiting an hour or so, 
he put some chairs out, when Mrs. Jesse Wall threw scald- 
ing water at him, saying her attorney had advised her to re- 
sist any effort to eject her from the houses; that finally Wall 
and one of his neighbors, moved out the goods without any 
intimation of any claim of right to the possession of said 
premises being made by Wall; that he acted legally and 
bona fide. These answers were sworn to. Jesse Wall’s 
counsel traversed these answers, and thereupon a trial was 
had. Evidence was introduced on both sides; Wall testified 
that he went into possession of said premises many years be- 
fore, living with his mother, and undertook to prove, by the 
circumstances of said renting and sale by the administrator, 
that there was a fraudulent combination between Simpson 
and the administrator to get him out of possession. This 
evidence as to fraud came in over the objection of Simpson’s 
counsel. 

Simpson and said administrator, as witnesses, testified as to 
said renting and sale, and said they were bona fide. Several 
witnesses testified that Jesse Wall was unworthy of belief on 
oath. Simpson’s deed was also read in evidence. 

The evidence being closed, the cause was argued to the 
jury. Simpson’s counsel were treating said answers as evi- 
dence, when this was objected to. Judge Worrill, then pre- 
siding, sustained the objection, stopped Simpson’s counsel, 
and said in the hearing of the jury, that said answers were 
only pleadings, and not evidence. Judge Worrill charged 
the jury that they had nothing to do with the title to said 
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premises, that the simple question for them to consider was, 
whether Wall was an intruder or not; that by law lands de- 
scend directly to the heirs, and if Wall was an heir he was 
not an intruder. Further, he charged that the Act provid- 
ing this remedy contemplated a reasonable time for the party 
to make his defence, and if the sheriff did not give this time 
they must find for Wall. 

The jury found for Wall. Simpson’s counsel moved for a 
new trial, upon the ground that the Court erred in compel- 
ling Simpson to answer said rule, in holding that his and the 
sheriff ’s answers were not evidence, in allowing the order of 
the Ordinary and sale thereunder to be attacked by parol 
testimony, because the first sentence of the charge was erron- 
eous, because he should have charged that Wall was an in- 
truder as against a purchaser at the administrator’s sale, and 
because the verdict was contrary to law, and the evidence, 
This rule was heard by Judge Jolson, after he succeeded 
Judge Worrill. He refused a new trial, and that is assigned 
as error on said grounds, 


BianFrorpD & THorRNTON, for plaintiff in error. 
H. L. Bennrne, JAMES Russet, for defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below, 
is the overruling the motion for a new trial, on the several 
grounds specified therein. In our judgment, according to 
the statement of facts contained in the record, the Superior 
Court of Muscogee county had no jurisdiction to hear and 
determine the question of possession under the 4000th section 
of the Code, which provides for the removal of intruders 
from the possession of lands and tenements. The Superior 
Court acquires jurisdiction in such cases where the party in 
possession complies with the terms and provisions of the 
Code, that is to say, the party in possession of the land must 
at once tender to the sheriff a counter-affidavit stating that 
he does in good faith claim a legal right to the possession of 
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the land or tenement. There was no counter-affidavit ten- 
dered by Wall to the sheriff until the next day after he was 
turned out of the possession of the land, which the sheriff 
properly refused to receive at that time. There is no pre- 
tense that he was prevented from tendering his counter-affi- 
davit at the proper time, by the fraud or misconduct of the 
sheriff, so as to make the officer amenable to the Court, by 
way of a rule, to show cause why he should not restore him 
back into the possession of the land. The Court below erred, 
in our judgment,.in not granting a new trial, and setting 
aside the verdict. 

Let the judgment of the Court below be reversed. 














Loyp R. Hoops, plaintiff in error, vs. ATKINs, DuNHAM & 
CoMPANY, defendants in error. 











1, When an instrument, in writing, containing a legal obligation to pay 
money, is sued upon, in an action of assumpsit, and is set forth in haec 
verba, or according to its tenor and effect, the declaration is not de- 
murrable under our statute, though the instrument may be called a 
promissory note, when it is not such technically. 

2. An obligation to pay $500, though in the form of a receipt, which is 
stamped with a two cent stamp, is notlegally stamped. Under the Act 
of Congress, it should be stamped with twenty-five cents before it is 

admitted in evidence. 
















Stamps. Before Judge JoHnson. Muscogee 


February Term, 1870. 


Pleadings. 
Superior Court. 









Atkins, Dunham & Company, in a regular action of as- 
sumpsit against Hoops, averred that Hoops owed them 
$500 00 for that, on the 19th of February, 1867, Hoops 
made and delivered to them “a certain instrument in, writing, 
commonly called a promissory note, the date thereof is the 
day and year aforesaid, (and which is now here to the Court 
shown,) whereby the said Hoops acknowledged to have re- 
ceived of your petitioners, on said day, the sum of $500 00, 
money loaned him to complete the payment and purchase for 
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telegraph line from Apalachicola to Marianna. By meang 
whereof,” etc. 

Hoop’s counsel demurred to the declaration upon the 
ground that said described paper was but a receipt, had none 
of the elements of a promissory note, and was no promise to 
pay. The demurrer was overruled, and the cause went to 
trial. Plaintiff’s counsel tendered in evidence, a paper, in 
these words: 

‘* APALACHICOLA, March 2d, 1867. 

Received of Atkins, Dunham & Company, Four Hundred Dollars, 
money loaned me to complete the purchase of a telegraph line from Apa- 
lachicola to Marianna. L. R. Hoops,” 

It was stamped with a two-cent revenue stamp only. It 
was objected to, because said stamp showed it was intended 
only for a receipt, and because it was insufficiently stamped 
for a note. (No notice was taken of the variance as to date.) 
The Court overruled the objection, and the paper was read as 
evidence. The jury found for plaintiffs $500 00, with in- 
terest and costs. Hoop’s counsel say the Court erred in over- 
ruling said demurrer, and in admitting said paper as evi- 
dence. 


R. J. Moses, for plaintiffin error. 
PEeaBopy & BRANNON, for defendants. 


By the Court—Brown, J. C., delivering the opinion. 


Section 3256, of the Revised Code, deelares that, “ Ordi- 
nary suits in the Superior Court, shall be by petition to the 
Court, signed by plaintiff, or his counsel, plainly, fully, and 
distinctly, setting forth his charge or demand; and no want 
of form shall be cause of delay if this article is substantially 
complied with.” In the case at bar, the plaintiffs set forth 
the instrument in writing, upon which the action was founded, 
according to its tenor and effect, correctly. But they called 
it a promissory note. And the declaration was demurred to, 
on the ground that it was not a promissory note. The 
Court below held, that, though it might not be a promis- 
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sory note, it was an obligation to pay money, that it was suf- 
ficiently described, that the cause of action was plainly and 
distinctly set forth in conformity to the statute, and adjudged 
that the demurrer be overruled. And that decision is as- 
signed as error. 

We do not think this instrument is, in the legal sense, a 
promissory note, (see Revised Code, section 1732,) and we 
admit that, under the common law rules of pleading, the dec- 
laration was demurrable. But we think it was sufficient, 
under our Code. It plainly and distinctly set forth the 
cause of action, and that is all that is required. The fact 
that the pleader called it a promissory note makes no dif- 
ference. As it is correctly set forth, and contains an obli- 
gation to pay money, we hold that plaintiff may recover up- 
on it according to its legal effect, no matter what it may be 
called in the declaration. It is not for us to decide, whether 
this change in the common law rule of pleading is wise or 
unwise. That is a question for the Legislature. Itis enough 
for us, to reply to the objector ; tta lex scripta est. This is 
only an objection to the form of the declaration, and “no 
want of form shall be cause of delay,” if the statute is sub- 
stantially complied with. 

Upon the other point made by the bill of exceptions, we 
think the Court below erred. The obligation was in the 
form of a receipt. But it was in legal effect, an obligation 
to pay $500 00, money loaned. It was stamped with a two- 
cent revenue stamp. ‘The tax required on such an instru- 
ment is five cents on every $100 00. Section 2, Brightley’s 
Digest, page 269; the Act of Congress, approved 13th July, 
1866 ; 14 Statutes at Large, page 143, is explicit, that “no 
deed, instrument, document, writing, or paper, required by 
law to be stamped, which has been signed, or issued, with- 
out being duly stamped, or with a deficient stamp; nor any 
copy thereof, shall be recorded, or admitted, or used as evi- 
dence, in any Court, until a legal stamp, or stamps, denoting 
the amount of tax, shall have been affixed thereto, as pre- 
scribed by law.” This instrument was stamped with a de- 
ficient stamp; and the Court should have required it to be 
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stamped with a legal stamp, or stamps, denoting the amount 
of the tax, which the Act of Congress requires, before he per- 
mitted it to go in evidence. 

Judgment reversed. 


A.GAMMELL & CoMPANY, plaintiffs in error, vs. WILLIAM 
K. ScH Ey, defendant in error. 


A livery stable keeper has, under our law, a lien upon the horses of his 
customers in his possession, not only for the board of the horses, but 
for other accounts against the customers, in the line of the livery stable 
business, and this lien may be enforced under the statute for enforcing 

steamboat liens. 




























Livery Stable Keeper’s lien. Pleadings. Before Judge 
JoHnson. Muscogee Superior Court, November Term, 1869. 






One of the firm of A. Gammell & Company, on the 13th 
of April, 1867, made affidavit before the Judge of the County- 
Court, of said county, that said firm “are doing a livery 
stable business in the city of Columbus, in said county, and 
as such keepers of a livery stable, William K. Schley, of said 
county, was a patron and guest of said firm, and as such is 
indebted to said firm, in the sum of $674 20, which amount 
is now due for the hire of horses, and the hire of buggies, and 
for the board of horses at said livery stable, and that the said 
William K. Schley, has now in the possession of said firm, 
as such keepers of a livery stable, two horses, one a bay mare, 
and the other a sorrel mare, and that the larger portion of 
the amount due as above set forth, are the reasonable charges 
of said firm, as said keepers of a livery stable, for the board 
of said horses, and for the hire of buggies to use with said 
horses, and the remainder is for the hire and board of other 
horses of said William K. Schley.” The affidavit concluded 
with an averment of a demand and refusal of payment within 
twelve months. Thereupon, the County-Judge ordered his 
Clerk to issue a fi. fa., in favor of said firm against Schley, 
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to be levied on said two mares. It was so issued and levied 
upon said mares and a set of harness. Schley filed an affi- 
davit averring that said fi. fa., was proceeding illegally, 
because it was levied upon said harness, because plaintiffs 
claimed in their affidavit a lien as livery stable keepers, and 
an uncertain part of their claim is predicated upon a charge 
for horse hire and buggy hire, and not for things deposited 
with the firm ; because there is no bill of particulars attached 
to said affidavit, and therefore, it can not be seen for what 
part of said demand the firm has a lien on said mares, and 
because Gammell was indebted to him in a larger sum than 
plaintiffs’ demand, and agreed that his private debt, should 
discharge the firm debt, and therefore he owes the firm 
nothing. 

When this oath of illegality came up for hearing, the at- 
torney for the firm moved to dismiss it, upon what grounds 
does not appear. The Court overruled the motion, and ordered 
the fi. fa. quashed, and dismissed the case at the cost of the 
firm. This order and dismissal are assigned as error. 


























Peasopy & BrAnnoy, for plaintiffs in error, claimed the 
lien under Irwin’s Code, sections 2096, 2097; 7 Car. & P., 
68; 30 Ga. R., 474. The affidavit is full enough: Section 
1969, Irwin’s Code. 







Ramsey & Ramsey. M. H. BLANrorp, for defendant. 


McCay, J. 









The lien of livery-stable keepers, is, by our Code, placed 
upon the same footing as that of an inn-keeper. Code, sec- 
tion 2037. It seems to be well settled, by the authorities, 
that this lien extends in favor of any account in the line of 
theinn-keeper’s business. A livery-stablekeeper hires horses 
and buggies and drivers, as well as feeds horses, and we 
see no reason for confining his lien to the account for feeding 
the horses of the defendant below. 

Taking the two sections of the Code together, sections 
2096 and 2097, with the well settled rulg, as to the lien of 
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an inn-keeper, we think it plain that the lien of the livery. 
man, upon any property of the customer, in his possession, as 
a stable-keeper, is good, not only for the board of the horse, 
but for any account in the line of the business. 

We do not say this whole account comes within this rule; 
that is a question of fact. All we decide is, that upon its 
face, this proceeding was good, and ought not to have been 
dismissed. 

Judgment reversed. 


THoMAS RAGLAND, administrator, plaintiff in error, vs, 
M. BARRINGER, et. al., defendants in error. 


Where a statute required the Governor to issue a proclamation, and he 
did it, and that proclamation was used as evidence in a cause, it was 
not necessary to set out the proclamation in the bill of exceptions. ‘The 
Courts will take judicial notice of its contents.—Brown. C. J. dissent- 
ing. (R. Seeend of Report.) The Act of 30th November, 1860, 
which provided for the suspension of the Statute of Limitations, during 
the suspension of specie payment by the Banks, (which fact of the sus- 
pension of the Banks, was to be made known by the proclamation of the 
Governor, ) did not suspend the Statute of Limitations from the date of 
that Act, but from the date of the Governor’s proclamation, which was 
made on the 18th of December, 1860, proclaiming the fact that the 
Banks had suspended specie payments, in accordance ‘with the terms 
and provisions of that Act. 


Statute of Limitations. Billof Exceptions. Before Judge 
JoHNSON. Muscogee Superior Court. February Term, 1870. 


In 1867, Ragland, as administrator, de bonis non, of George 
W. Hardwick, sued Barringer, et. al., upon their joint and 
several promissory note, payable to himself, as such, dated 
December 15th, 1853, and due twelve months after date. 
They pleaded the Statute of Limitations. At the trial, plain- 
tiff’s attorney read in evidence the note, and closed. 

Defendant’s counsel read the proclamation of the Gover- 
nor of Georgia, issued in reference to the suspension of specie 
payments by the Banks of Savannah, Macon and Augusta, 
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dated December 18th, 1860. Plaintiff’s attorney then offered 
to prove, by a witness, that said Banks, or some of them, sus- 
pended specie payments before the 15th of December, 1860. 
Defendant’s counsel objected upon the ground that the date 
of said suspension was fixed by said proclamation. The ob- 
jection was sustained. The evidence being closed, the Court 
charged the jury that the Statute of Limitations was suspended 
in this State, on the 18th of December, 1860, and that if 
they believed that more than six years elapsed from the ma- 
turity of said note, up to the 18th of December, 1860, they 
should find for the defendants. 

The jury found for defendants. Plaintiff’s attorneys say 
the Court erred in rejecting said witness, and in charging as 
he did. 

After stating that the plaintiff’s counsel read in evidence 
said note, and closed, the recital in the bill of exceptions 
was: “ Defendant’s counsel then read to the Court and jury, 
the proclamation ” of the Governor, etc. The proclamation 
was not set out, except as stated. Counsel for defendants in 
error, moved to dismiss the bill of exceptions, because said 
proclamation was not copied in the bill of exceptions. The 
Court (Brown, C. J. dissenting,) overruled the motion upon 
the ground that it was a matter of which judicial notice would 
be taken. Attorneys for plaintiff in error, said, in fact, it 
was not read to the jury, but to the Judge only. 


Preabopy & Brannon, SmitH & ALEXANDER, for plain- 
tiff in error, relied upon the verbiage of said proclamation, 
and on Brian, ex., et. al., vs. Banks, 38th Ga. R., 301. 


Ingram & CRAwForD. R. J. Mosss, for defendants, 


WARNER, J. 


The errors assigned to the judgment of the Court below in 
this case, is in rejecting the evidence offered, to prove that 
the banks had suspended specie payments before the 15th 
day of December, 1860, and to the charge of the Court to 
the jury, in regard to the Statute of Limitations, as set forth 
in the record. Both questions depend on the construction of 





















116 SUPREME COURT OF GEORGIA. 


Ragland vs. Barringer e¢ al. 


—$_—_. 


the Act of the General Assembly of the 30th November, 
1860. That Act authorized the banks to suspend specie 
payments until the Ist of December, 1861. The 4th section 
of that Act provides, that in the event of suspension of specie 
payment by any of the banks of Savannah, Augusta, and At- 
lanta, that fact shall be made known by the proclamation of 
the Governor. The proclamation of the Governor, announc- 
ing the fact of suspension, in accordance with the terms and 
provisions of the Act, is dated on the 18th day of December, 
1860. The Act further provides, that the Statute of Limi- 
tations shall cease to run against any debt during the sus- 
pension of said banks. At what time did the banks legally 
suspend specie payment, under the Act, so as to legally sus- 
pend the running of the Statute of Limitations? In our 
judgment, the statute was legally suspended from running, 
from the time the fact of suspension of the banks was legally 
made known by the proclamation of the Governor, on the 
18th day of December, 1860, as required, and directed by 
that Act. 

In Brian vs. Banks, 38th Georgia Reports, page 300, the 
question now made, was not involved or considered, nor 
was the attention of the Court called to it on the argu- 
ment of that case; although, it is stated in general terms, in 
giving a history of the several Acts suspending the running 
of the Statute of Limitations in the written opinion, “ that 
the Act of 1860 suspended the running of the Statute of Lim- 
itations for one year.” The Act of 1860, according to the 
construction which we now give to it, (and-which we should 
then have given to it, had our attention been called to the 
question, as being in any way material in that case,) doesnot 
suspend the running of the Statute for one year, but only 
from the 18th day of December, 1860, until the 1st day of 
December, 1861, lacking about eighteen days of being one 
whole year. According to the construction which we have 
given to the Act of 1860, there was no error in the Court 
below in rejecting the evidence offered, or in the charge of the 
Court to the jury 
Let the judgment of the Court below be affirmed. 
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R. L. Mort, plaintiff in error, vs. HALL, Moses & Company, 
defendants in error. 


1. Ifa plaintiff strikes the name of one joint defendant from the declara- 
tion on the trial, because he has failed to prove his joint liability, the 
other defendant may then file a plea in abatement if he wishes to show 
that the person whose name is so stricken is jointly liable. But if de- 
fendant joins in the plea with the person stricken, the names of two 
other persons, alleging that they are also jointly liable, when such plea 
as to them could only have been filed under the statute at the first term, 
such plea, as a whole, is bad, and it was noterror in the Court to refuse 
to entertain it. 

2. The custom of any business or trade is binding when it is of such uni- 
versal practice as to justify the conclusion that it became, by implica- 
tion, a part of the contract. 

8. When a great number of questions are asked in a single cross Inter- 
rogatory, this Court will not scan the answers as closely as if such were 
a separate Interrogatory. In such case, if the whole answer, taken to- 
gether, is a substantia] reply to the whole Interrogatory, it will be held 
to be sufficiently full, though each question is not separately answered. 


Pleadings. Evidence. Interrogatories. Before Judge JoHn- 
son. Muscogee Superior Court. November Adjourned 
Term, 1869. 


Hall, Moses & Company, brought complaint against Mott, 
and Loyd Bowers, as “joint owners of steamer River Bride,” 
upon the following promissory note: 


$ ‘*CoLumsus, Georeia, May 1, 1861. 
5684 19. 


Sixty days after date, we promise to pay to Hall, Moses & Company, 

or order, Six Hundred and Eighty-four 19-100 Dollars, value received. 
SreaMeER River Brive anp Owners. 
per Sam. Bennert.”’ 

In October, 1867, a plea was filed as follows: “ And now, 
at the first term of said Court, comes the defendant and de- 
fends the wrong and injury, ‘‘ when, ete, and * * * 
says that defendants did not sign or execute the note sued on, 
nor did they authorize any one else to do so for them, and 
this they are ready to verify ; wherefore they pray,” ete. 
This plea was sworn to by Bowers only. Subsequently, de- 
fendant’s attorneys confessed judgment, reserving the right 
of appeal, and defendants juintly appealed. 
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At November term, 1868, their attorneys pleaded the gen- 
eral issue, that the note was given “ for Confederate money, 
and to be paid in that currency, said currency having been 
issued by a power in rebellion against the lawful government 
of the United States, and is therefore void ;” and claimed also 
the benefit of the Relief Act of 1868. This plea was not 
sworn to by either defendant. 

At November adjourned term, the parties went to trial, 
Defendant’s counsel demurred to the declaration, upon what 
ground does not appear from the record. The demurrer 
was overruled. 

Plaintiff’s counsel took Interrogatories of said Bennett, to 
prove the execution of said note, etc. To these Interrogato- 
ries, defendant’s counsel had attached five cross Interrogato- 
ries, covering, say two pages of fools-cap paper, and each di- 
vided into several questions. (The words of them are not 
necessary here.) And before going to the jury, defendant’s 
counsel had filed the following written objections to said In- 
terrogatories : 

The last question in 2d Interrogatory, the 2d in 3d Inter- 
rogatory, the last in 5th, the 9th and 10th, in first cross In- 
terrogatory, the 4th, 5th, 8th and 9th, in the 3d cross Inter- 
rogatory, and the Ist in the 5th cross Interrogatory, are not 
answered. It does not appear where the commission was 
executed ; witness swears that he does not testify from any 
memorandum, and yet a memorandum is attached to the 
answers, and is unidentified, and was not there when the 
Interrogatories were crossed ; since the crossing of the Inter- 
rogatories, without consent or knowledge of defendant’s coun- 
sel, “ Woodville, Ala.,” was interlined in the Interrogatories, 
whereby defendant was prevented from naming a commissioner, 
as he would have done had said words been inserted. The 
answers began, “ State of Alabama, Henry county. By vir- 
tue,” ete. The memorandum alluded to, was certain figures 
showing that a note, account, bills, etc., had been added to- 
gether, and then interest was added thereto, and the amount 
was $684 19. Before the trial began, the Court overruled 
said objections. 














ATLANTA, JUNE TERM, 1870. 119 


Mott vs. Hall, Moses & Company. 


Ee eraneetantareeins Dnensennan anaes sists Oe 

Plaintiff’s counsel tendered these Interrogatories as evidence, 
and they were again objected to on said grounds, but the 
Court had them read to the jury. Bennett therein testified 
that as clerk of said steamer, he signed said note by the ver- 
bal order of the Captain, Pendergrast, who, he said made the 
settlement, and found $684 19 due plaintiffs; that this was 
the usual way of settling when the boat was out of funds; 
that the note was given for material to build and repair the 
steamer. Then plaintiff’s counsel offered said note as evi- 
dence. It was objected to, (upon what ground does not ap- 
pear,) the objection was overruled, and the note was read to 
the jury. 

A witness was then put up, and was asked, “ What was 
the custom of boats upon the Chattahoochee river, as to sign- 
ing notes for debts of the boat?” This was objected to, but 
was allowed. The ground of objection does not appear. The 
witness answered that it was an universal custom for the last 
thirty years, for the clerks to sign notes similar to the one 
aforesaid, for the running expenses of boats, but it was not 
customary to sign them for the building of the boat, or for a 
building and repair account, except by direction of the Cap- 
tain. The witness was then asked who were the owners of 
said boat. This was objected to upon the ground that the 
registry was higher evidence of that. The objection was 
overruled and witness answered that said Mott, James Pen- 
dergrast, and said Bennett were the owners, that he did not 
know that Bowers was an owner. ’ 

Here plaintiff’s counsel took an order dismissing his cause 
as to Bowers. Then defendant’s counsel asked leave to file a 
plea in abatement, for the non-joinder of Bowers, Bennett and 
Pendergrast, as owners, and stated that counsel only learned 
that Bennett and Pendergrast were owners, by said testimony 
just then delivered. The Court refused to allow said plea 
filed. 

After argument, the Court charged the jury that the simple 
appointment of a clerk upon a steamboat, did not give him 
authority to sign a note for the owners, but if the evidence 
showed that the owners knew of a custom of clerks to sign 
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notes in the name of the owners of steamboats on the Chattg- 
hoochee river, and knowing this custom, became owners of g 
steamboat engaged in this trade, the jury might consider these 
facts, in connection with the other testimony, and find 
whether the clerk had authority to sign “notes for said de- 
fendants ;” that though this suit was begun against Mott and 
Bowers, as joint owners of the steamer River Bride, plaintiffs 
had a right to dismiss as to Bowers, and proceed against 
Mott alone. The jury found for plaintiffs, against Mott, for 
the principal and interest of the note, and costs. Defendant’s 
counsel moved to arrest the judgment, upon what ground 
does not appear. The Court overruled the motion, thereupon 
defendant’s counsel filed his bill of exceptions, and says the 
Court erred in overruling said demurrer, said objections to 
said Interrogatories and to said questions to the witness who 
testified from the stand, in allowing plaintiffs to dismiss as to 
Bowers and go on against Mott alone, in refusing to allow 
said plea in abatement to be filed, erred in his charge, and in 
refusing to arrest the judgment. 


R. J. Moses, for plaintiff in error, as to variance, cited 
9tn Ga., 208; As to the Interrogatories, Code, secs. 3832, 
3831, 3828; 5 N. H., 98; 5th Ga., 429; 14th, 74. Asto mas- 
ter’s authority to bind owners, 10th Met, R., 385; 10th 
Stark, 27; 2d, 428; 4th Bald, 452; Cowp., 636; 7th T. R. 
312, 431; 7th Price, 592; Tenterden on Ship’g, 116 ; Story 
on Agency, 122; 42d E. C. L., 431, 743; 6th M. and W., 138; 
7th, 599. As to evidence of custom, 10th Met., 168; 8th, 
433-9; 23d Peck, 303; 9th Cush., 343; 8 Wend, 498. As to 
the plea, 12th Met., 267; 35th Ga., 73; 13th M. and W., 494, 
504. As to arrest of judgment, 24th Ga., 415; 5 Burr, 1614; 
10th Pick, 284; 5 B. and P., 454. 


Peasopy & BRANNON, for defendant, said plea is several; 
1st Chitty, 565. As to variance, lst Chitty, 46. 
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By the Court—Brown, C. J., delivering the opinion. 


In this case, Mott and Bowers were sued jointly on the 
noteas owners of the boat. Bowers in his own proper person 
filed a plea, and was sworn to it, denying that the defendants 
ever made the note or authorized any one to make it. The 
plea commences thus: “and now comes the defendant, and 
defends, etc., and says that defendants did not make,” ete., 
and it is signed by Bowers alone. We hold, this was a plea 
by Bowers only, and not by Bowers and Mott. If it had 
been signed by both, or by counsel for both, and sworn to 
by one, we do not decide that it would not have been suffi- 
cient, as the defendants were sued as joint contractors. But 
such was not the case. 

Section 3492 of the Revised Code enacts that, “no person 
shall in his plea or answer be permitted to deny any deed, 
bill, single or penal bond, note, draft, receipt, order, or other 
instrument in writing, which is the foundation of the action, 
unless he shall make affidavit of the truth of such plea or 
answer, at the time of filing the same. The note in this case 
was the foundation of the action, and though Mott’s name 
did not appear upon it, he was sued upon it as one of the 
owners of the boat, and therefore as one of the makers. He 
did not file any plea under oath, denying that he, or any one 
authorized by him, made the note, and it was not, therefore, 
necessary for the plaintiffs to do more than produce the note 
in evidence, to entitle them to a judgment against him, as he 
set up no sufficient defence. 

On the trial, plaintiffs failed to prove that Bowers, who 
had filed the plea under oath, was one of the owners of the 
vessel, and they struck his name from the declaration by way 
of amendment. 

The defendant Mott, who alleged that Bowers was a joint 
owner, then tendered a plea in abatement, on the ground that 
Bowers, a joint owner and contractor, was not a party to the 
suit. If this plea had been tendered as to Bowers alone we 
think it would have been admissible, though not filed at the 
first term, as required by Section 3404 of the Code, as it 


VoL. xur- 9. 
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could not, from the nature of the case, have been filed sooner, 
But the plea was not tendered in this shape. It was a plea 
that Bowers, Pendergrast and Bennett, were all joint owners 
and contractors, which fact it is said was not known to de- 
fendants’ counsel till that term of the Court. It may be 
true, that the counsel did not know anything of the interest 
of Pendergrast and Bennett, till that term of the Court. But 
Mr. Mott must be presumed to have known at the first term 
whether Pendergrast and Bennett were or were not joint 
owners and contractors with him; and as he did not file the 
plea in abatement as to them at the first term, he was too 
late at the trial term. And as he joined Bowers, Pender- 
grast and Bennett, all in the same plea, and it was bad as to 
the two last, it was bad as a whole, and the Court did not 
err in refusing to entertain it. 

The witness Stamper swore that it was the universal cus- 
tom, for the last thirty years, for clerks to sign notes similar 
to the one offered in evidence, for the necessary expenses of 
boats on the river, but it was not customary to sign them for 
the building of the boat, or for a building and repair account, 
except by direction of the Captain. Bennett, the clerk, 
swears he signed this note by authority of the Captain. It 
is objected that the defendant was not bound by this custom, 
and that this evidence should have been ruled out. We 
think the evidence was admissible. The custom of a business 
or trade is binding when it is of such universal practice that 
it becomes by implication a part of the contract. If, as the 
witness stated, it had been the universal practice for thirty 
years, for clerks to make notes for necessary expenses, and to 
make contracts by direction or authority of the Captain for 
building or repair account, we think the owners of this boat 
are presumed to have had knowledge of that custom, and to 
have given the clerk of their boat, by implication, authority 
to make such contracts as were universally made by other 
clerks of other boats running on the same river. 

We can not say that there was no cause of objection to 
the answers to the cross-interrogatories, for want of sufficient 
fullness. But as the case was made out by the note against 
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Mott, we will not grant a new trial on that account. There 
were a great many questions propounded in the same Inter- 
rogatory, and some of them were not fully answered. We 
will state here, however, that in such case the Court will not 
scan the answers as closely as if each question were a separate 
Interrogatory. If the whole answer, taken together, is a sub- 
stantial reply to the whole Interrogatory, though each sepa- 
rate question in it may not be separately answered, we will 
hold it sufficient. 

Upon the whole, we are satisfied the judgment of the Court 
below should be affirmed. 


ALLEN C. McGEHER, plaintiff in error, vs. Mason J. JONES 
et. al., defendants in error. 


In asuit on a partnership contract against the administration of a de- 
ceased partner and the surviving partner, the other party to the con- 
tract may, notwithstanding the death of one of the partners, be a wit- 
ness, if it appear that the contract was made with the surviving part- 
ner, or with both the partners actually present and engaging in the 
transaction, and this is especially so if the surviving partner has himself 
been sworn as a witness. 


Party as Witness. Slave Note. Before Judge Jonson. 
Muscogee Superior Court. November Term, 1870. 


Jones sued Elizabeth Hatcher, as executrix of Samuel 
Hatcher, and Allen C. McGehee, upon a promissory note for 
$1,500 00, made the 28th of January, 1860,due 1st Novem- 
ber, 1860, by Porter Ingram, to Hatcher & McGehee, and by 
them endorsed in blank. McGehee pleaded the general issue, 
that said Hatcher & McGehee was a firm, engaged solely in 
selling slaves, and that said endorsement was made outside of 
said business, without McGehee’s knowledge or consent, or 
subsequent ratification, and that the consideration of said en- 
dorsement wasaslave. Mrs. Hatcher filed no plea, On the 
trial plaintiff's attorneys read said note as evidence, and 
closed. 
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Defendant’s counsel introduced said McGehee, who testified 
that the consideration of said note was a slave; that he was 
a member of said firm; he did not know the note was sold, 
but supposed it to be lost; that Ingram came, at the matu- 
rity of the note, and paid it off to him in Confederate money, 
and since the surrender, Ingram told him Jones held said 
note, with the firm’s endorsement on it; that he afterwards 
saw Jones, in 1865, and Jones said that said firm sold hima 
slave, he was dissatisfied because the slave ran away, and, in 
November, 1860, took the slave to Hatcher, and Hatcher 
endorsed said note, and delivered it to him, Jones, and 
Hatcher took back the slave. 

In rebuttal, plaintiff’s counsel offered the testimony of 
plaintiff, taken by Interrogatories, in which he testified that 
he got said note about the 1st of March, 1860; that he holds 
itas guardian of E. 8. Jones, a minor; that he bought it 
from Hatcher & McGhee, at ten per cent. discount, paying 
therefor bank bills which belonged to said minor ; that both 
of the firm were present when he made the payment, and 
endorsed the note only because Jones did not know Ingram’s 
ability ; that one Cobb, an employee of the firm, was also 
present ; that nothing was said to him as to the consideration 
of said note, and he did not know what was its consideration, 
and that he did not remember the conversation which McGehee 
had testified to. This testimony was objected to because 
Hatcher was dead. ‘The objection was overruled and the tes- 
timony was read. 

The Court charged the jury that if the consideration of the 
endorsement was a slave, they should find for defendants ; 
but if the firm had sold Jones a slave, and Jones had some 
objection to the slave, and a difficulty arose, and the firm 
took the slave back, by way of compromise, and in consid- 
eration of the firm’s liability, incurred in selling said slave, 
endorsed said note, they should find for plaintiff. The jury 
found for the plaintiff. Defendant’s counsel say that the 
Court erred in admitting Jones’ testimony, and in said charge. 











BLANFORD & THorNton. J. M. Russet, for plaintiff in 
error, 
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Peasopy & Brannon, for defendant, relied on 37th 
Ga. R., 586, 623; 36th 522, as to Jones’ testimony, and 
on Dever vs. Akin, 39th Ga. R., as to the charge. 


McCay, J. 


We do not think this objection to the competency of the 
witness comes within the exception to the Evidence Act of 
1866. The reason for excluding a party whose opponent is 
dead, is evidently because he cannot be confronted by the 
other party. In this case the witness is called to testify to 
facts occurring between him and the survivor of the partner- 
ship. The sole reason for the exception here fails. The 
party is living, with whom the contract was made, and is not 
only ready to confront his opponent, but, as the fact is, he 
has been sworn. It would be unfair to admit McGehee and 
exclude Jones. It would be using the exception for the very 
purpose it was intended to prevent, to-wit: letting in a party 
as a witness, when it was impossible that his opponent could 
tell his tale. 

The spirit of the law is to throw down the old barriers, ex- 
cept in cases where each party cannot be met by his oppo- 
nent. We think the intention of the law is best met, in a 
case like this, by letting both parties be heard. 

Judgment affirmed. 


Cuarves T. Hotmes, plaintiff in error, vs. BooHer, FEE 
& Company, defendants in error. 


A motion was made for a new trial, on the ground that there was no ev- 
idence to support the verdict, and it appearing from the evidence con- 
tained in the record that there was sufficient evidence to support it, 
and no error in the charge of the Court to the jury: 

Held, That this Court, in accordance with its repeated rulings, will not 
interfere with the discretion of the Court below in refusing to grant a 
new trial, and that ten per cent. damages be awarded, as provided by 
the 4221st section of the Code. 





126 SUPREME COURT OF GEORGIA. 


Holmes vs. Booher, Fee & Company. 











i 


Damages. New Trial. Before Judge JoHNSON. Mns- 
cogee Superior Court. February Term, 1870. 


Booher, Fee & Company, sued Chester G. Holmes and 
Charles T. Holmes, partners, under the name of C. G, 
Holmes & Son, as owners of the steamer Chipola, on an 
open account for $233 09, for goods furnished to said steamer, 
Charles T. Holmes pleaded the general issue, and that said 
firm never owned any interest in said steamer. 

Plaintiff’s counsel introduced a witness, who testified to 
the correctness of the account, that plaintiffs furnished the 
goods to him as captain of said steamer before she was 
launched, and that he was authorized by one Greenwood, one 
of the owners of said steamer, to purchase said supplies, 
Witness was then asked whether Charles T. Holmes was not 
an owner of said steamer at the time of said purchase? It 
was admitted that the steamer was required to register, and 
was registered at. Apalachicola, and upon that defendants’ 
counsel objected to the witness being allowed to answer said 
question. The Court overruled the objection. Witness then 
testified that, at that time, he thought C. G. Holmes was the 
owner, that he paid witness $500 00 subscription, and when 
witness went to Apalachicola he had C. G. Holmes registered 
as an owner, but about two or three months afterwards, in a 
conversation with the son, C. T. Holmes, he told witness 
that C. G. Holmes’ subscription was for him; this account 
was made two or three months before said last conversation. 

The Court charged the jury that if plaintiffs furnished said 
goods on the order of one of the owners of the steamer, all the 
owners are liable; “you will determine from the evidence whe- 
ther C. T. Holmes was an owner ; if C. G. Holmes subscribed 
for the stock and gaveit to C. T. Holmes, that made C. T. 
Holmes an owner from the date of his acceptance of the gift; 
but if C. G. Holmes merely acted as agent for C. T. Holmes, 
in subscribing for the stock, then it is the same as if C. T. 
had subscribed for himself, provided he afterwards ratified 
the subscription.” The jury found for plaintiffs for the amount 
of the account and costs against C. T. Holmes. He moved 
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for a new trial, upon the ground that the Court erred in 
permitting the witness to testify as to who owned said steamer, 
and because the verdict was not supported by the evidence. 
The first ground was abandoned here. At the hearing, the 
Court “asked movant’s counsel to elect to rely on the motion 
for a new trial, or release errors of law on the trial, but coun- 
sel refused to elect.” 

The motion for new trial was heard and overruled. The 
refusal of a new trial, on each of the grounds stated in the 
motion, and said requirement as to election, are assigned as 
error. 


R. J. Mosgs, for plaintiff in error. 
Pearopy & Brannon, for defendants. 


WARNER, J. 


The error assigned to the judgment of the Court below, is 
the overruling the motion for a new trial, on the grounds 
specified therein. The ground as to the admissibility of the 


evidence as to the ownership of the boat, was abandoned on 
the argument by the counsel for plaintiff in error. In our 
judgment, there is sufficient evidence in the record to sustain 
the verdict of the jury. According to the repeated rulings 
of this Court, the discretion of the Court below in refusing 
to grant a new trial, will not be controlled here, when there 
is no error in law complained of, on the ground that the ver- 
dict is not supported by the evidence, unless the verdict is 
so decidedly and strongly against the weight of the evidence 
as to make it illegal. 

Let the judgment of the Court below be affirmed, and ten 
per cent. damages be awarded, as provided by the 4221st 
section of the Code. 
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J. RuTHerrorD, plaintiff in error, vs. C. A. Wricut, de- 
fendant in error. 





A motion was made in the Court below in behalf of a judgment creditor 
of Catharine A. Wright, to enter judgment against a garnishee for the 
plaintiff's debt, which was resisted on the ground, that the fund in the 
hands of the garnishee had been set apart as a homestead exemption by 
the Ordinary of Bibb county, on the application of the defendant in the 
judgment; and on the hearing of the motion, the plaintiff proposed to 
attack the judgment of the Ordinary, by offering evidence, that at the 
time of the application to the Ordinary of Bibb county, for the home- 
stead exemption, and at the time of its approval by the Ordinary, 
neither the applicant therefor, nor her husband, resided in the county 
of Bibb, and had not resided in that county fur several years, which 
evidence was rejected by the Court. It also appears from the record, 
that the plaintiff in the judgment did not have any actual notic3 of the 
application for homestead, and was not represented before the Ordi- 
dinary, but that notice of the application was twice inserted in the 
daily Telegraph and Messenger newspaper: 

Held, that, according to the provisions of the Homestead Act of 1868, 
the applicant therefor, must apply to the Ordinary of the county in 
which he or she resides at the time of making such application, in order 
to give the Ordinary jurisdiction ; and that if the applicant for a home- 
stead was not a resident of Bibb county at the time of the application 
therefor, and approval thereof by the Ordinary, then the Ordinary of 
that county did not have jurisdiction to hear and allow said application, 
and the plaintiff in the judgment should have been permitted on the 
trial, to prove that the applicant was a non-resident of Bibb county at 
the time of the application, in order to show that the Ordinary of that 

county had no jurisdiction. 























Jurisdiction. Exemption of Personalty. Before Judge 
Cote. Bibb Superior Court. November Term, 1869. 


Rutherford was transferree of a judgment in favor of one 
Holdridge, against C. A. Wright, obtained on the 26th of 
January, 1868. On it, one Shorter was garnisheed. He 
answered, that as administrator of the father of C. A. Wright, 
he held $450 00 due to her as an heir of said estate, or to 
her husband, as the Court might decide, and that the records 
of the Court of Ordinary of Bibb county, Georgia, showed 
that the same had been set aside under the Personalty Ex- 
emption clause of the Homestead Act, for the benefit of Mrs. 


C. A. Wright. 
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Rutherford moved to have judgment in his favor against 
said garnishee. It was resisted upon the ground that the 
fund in his hands was exempt from the payment of her debts. 
Rutherford read in evidence a bill filed by Mrs. Wright 
and her husband, against a creditor of her husband, in which 
they swore that said fund was her separate property. He 
showed that, though the application for the exemption had 
been published twice in a gazette, he had no actual notice of 
the proceeding in the Court of Ordinary, and did not appear 
there. Mrs. Wright’s counsel showed by the records of the 
Court of Ordinary of Bibb, that, on the 29th of November, 
1869, she had filed a schedule of the personal property of her 
husband, and showed the order of the Ordinary, setting aside 
said distributive share of said estate to her, as the wife of 
Milton A. Wright, dated the 25th of March, 1870. 
Rutherford then proposed to show that neither Mrs. 
Wright nor her husband resided in Bibb county in Novem- 
ber, 1869, or in March, 1870, or indeed, for several years 
before that. The Court rejected the evidence, and refused to 


allow judgment against the garnishee. His idea was, that 
Rutherford being a creditor at the date of said application, 
was bound by the judgment of the Ordinary, and that the 
Superior Court could take no jurisdiction as to said matter of 
exemption, unless it was brought up by appeal. 


JoHN RuTHERFORD. LocHraNeE & CLARK, for plaintiff 
in error. 


Nespitrs & Jackson. M. B. Gerry, (by C. LANrzr,) 
for defendant. 


WARNER, J. 


The second section of the Homestead Act provides, that 
every person seeking the benefit of that Act shall make out 
a schedule and description of the personal property claimed 
to be exempt under the Constitution, from levy and sale, and 
hand the same to the Ordinary of the county in which the 
applicant resides, etc. The application for a homestead must, 
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therefore, be made to the Ordinary of the county in which 
the applicant resides. It appears from the record in this 
case, that the application for the homestead was made to, and 
allowed by, the Ordinary of Bibb county. On the trial of 
the case in the Court below, the plaintiffin the judgment 
offered to prove and show, that at the time of the application 
for, and approval of the homestead by the Ordinary of Bibb 
county, neither the applicant therefor, nor her husband, were 
residents of that county, and had not been for several years, 

This evidence, so offered, the Court rejected, to which the 
plaintiff excepted, and now assigns the same four error here, 
In our judgment, the evidence offered should have been re- 
ceived for the purpose of showing that the Ordinary of Bibb 
county had no jurisdiction to hear and approve the applica- 
tion for the homestead exemption. The judgment creditor 
was no party to the proceeding before the Ordinary, and had 
the right to attack it whenever it interfered with his rights, 
for want of jurisdiction of the Ordinary of Bibb county, to 
hear and approve the application for the homestead exemption 

Let the judgment of the Court below be reversed. 


Piant & CusBenGE, plaintiffs in error, vs. THe EuFAULA 
Home Insurance Company, defendant in error. 


1. Where an insurance was a risk upon the railroad, river, and by sea, 
from Macon to Savannah, via the Ocmulgee river, and was limited, by 
the policy, to forty days, and the goods insured were detained at Buz- 
zard Roost by the unseaworthiness of the craft, in which, by the policy, 
they were to be shipped down the river, so that it had to be unloaded 
and a new craft built and the goods transhipped, and the company, by 
its written consent, agreed to the change: 

Held, That the detention, caused by the removal of the goods and the 
building of a new craft and the transhipment to that, was waived by 
the company and was not to be counted in the forty days. 

2. When the verdict of the jury is right upon the facts, a new trial ought 
not to be granted, because the jury have found contrary to the charge 
of the Court in a matter not material to the finding, in view of all the 
facts of the case. 
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ch Insurance. Waiver. New Trial. Before Judge Cour. 
i Bibb Superior Court. November Adjourned Term, 1869. 

of This cause has twice before been before this Court: See 
nt 36th Georgia Reports, 623, and 387th Georgia Reports, 672. 
- In the 37th Georgia Reports, the main facts are stated. It 
b is necessary to call attention to some of them, more especially 
re to present the present case. On the 24th of July, 1865, 
s. Plant & Cubbedge shipped by the Macon and Brunswick 
e Railroad, from Macon to Buzzard Roost, (Station No. 3 on 
Bs said railroad,) thirteen bales of cotton, to Hotchkiss & Nun- 
, nally. On that day the defendant insured it for the sum of 
b $2,000 00, the insurance to begin “immediately following 
4 the delivery thereof on board of the railroad cars at Macon, 
. and so shall continue and endure until said goods and mer- 
! chandise shall be safely landed at Savannah, (Georgia,) if 
p done in forty days.” Said policy further stated: “This in- 
o surance is declared to be on thirteen bales of cotton, from Ma- 





con to Buzzard Roost, on the Macon and Brunswick Rail- 
road cars, from Buzzard Roost to Darien, by the flat. of 
Hotchkiss & Nunnally, and from Darien to Savannah, by 
steamer or sail vessel, and risk to allow forty days for the 






trip, unless sooner made.” 

The flat belonging to Hotchkiss & Nunnally, at Buzzard 
Roost, sunk, before said cotton was put upon it. L, F. 
Choice & Company were building another box, at that point. 
It was not finished and the river was low. These causes de- 
tained the plaintiff’s cotton. Cubbedge informed defendant’s 
agent of the sinking of said flat, told him of the detention, 
and asked him to strike out from the policy ‘ flat of Hotch- 
kiss & Nunnally,” and to insert in lieu thereof “box of L. 
F. Choice & Company,” and the agent did so. Cubbedge 
testified that this change in the policy was made on or about 
the 14th of August, 1865. (The agent testified that it was 
made some time in July.) On the 4th of September, 1865, 
the cotton started from Buzzard Roost to Darien on said box 
of Choice & Company, and proceeded well till the 16th of 
September, when it run under a stooping tree and was sunk, 
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etc. These factswere shown upon the trial, and with them 
was evidence of a sale of so much of the cotton as was saved 
from the wreck. The Court charge the jury that “ unless 
the cotton insured was stopped by stress of weather, (which 
means storms, tempests, or unavoidable accidents,) plaintiffs 
can not recover.” The jury found for the plaintiffs. De- 
fendant moved for a new trial, upon the grounds that the 
verdict was contrary to the evidence and to law, in that the 
forty days were past before the loss, and the because the ver- 
dict was contrary to said charge. The Court granted a new 
trial, and that is assigned as error. 


Lanier & ANDERSON, for plaintiffs in error, said the 


time was prolonged by the delay: 3 Kent’s Com., 256 ; 32 
Penn. Rept’s, 351. 


W. Pos, for defendant, said the words of the policy bind: 
1 Bouv. Ins., sec. 1198; 3 Kent’s Com., 307, 405. As to 
time Policies: 24 Wend R., 330. Grants of New Trials 
not readily reversed: 24th Ga. R., 412; 26th, 164. 






McCay, J. 


We do not care to go into the question so elaborately ar- 
gued, as to the meaning of the various exceptions contained 
in the policy. This case turns, in our judgment, upon the 
written consent given by the agent of the company to change 
the craft. The policy was dated July 24th, 1865, the loss 
occurred 16th September, 1865. As the policy was but for 
forty days, the company is not liable, unless the insured are 
within the exceptions, or the time was extended. As we 
have said, the meaning of the terms of the policy, in view of 
the nature of the risk, (part land, part river, and part sea,) 
is much disputed, and we do not think easily settled. But 
under the proof, we think that the time consumed at Buzzard 
Roost in changing the craft and transhipping, ought not to 
be counted in the forty days. The policy specified a certain 
craft ; as appears by the proof, it was to the interest of the 
company the craft should be changed. Its agent was ap- 
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pealed to, informed of the facts, and as late as the 14th of 
August, consented to the change. It seems to us that the 
time consumed in making this change, (during which none 
of the risks insured against existed,) ought not to be counted 
as part of the period. The written consent to the change was 
a new contract, and all the incidents to the change were in- 
cluded. ‘The law requires the utmost good faith on the part 
of the insured, and this he seems to have fully met. The 
delay caused by the change of craft, was for the benefit of 
the company, entered upon in good faith by the assured, with 
the consent of the agent. The verdict of the jury can be 
sustained by this view of the case, whatever we might hold 
upon the other points made in the record; and we do not, 
therefore, decide them. Under the facts of the case, if the 
time lost in making the change of craft is counted out of 
the forty days, the jury might well have found as they have, 
and we therefore reverse the judgment granting a new trial. 
Judgment reversed. 


J. B. TANNER, plaintiff in error, vs. IsAtAH HoLuines- 
WoRTH, defendant in error. 


The failure of the Clerk below to send to the Clerk of this Court the re- 
ceipt which, by Rule 11th of this Court, he should take from the Post 
Master or Express Company, for the record, when he delivers it for 
transmission to this Court, is no ground to dismiss the writ of error. 
The Rule is but directory to the Clerks below. (R. See end of Re- 
port ) 

A judgment on which an execution issued within seven years from its 
date, is not dormant if there be a proper entry upon the fi. fa. within 
seven years from its date, even though the entry on the fi. fa. be more 
than seven years after the date of the judgment. 


Dormant Judgments, Bill of Exceptions. Before Judge 
GREEN. Henry Superior Court. April Term, 1870. 


On the 25th of January, 1862, R. M.Sprayberry obtained 
several judgments against P.G. Moseley and Isaiah Hol- 
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lingsworth, in a Justice’s Court, in said county. Sprayberry 
afterwards transferred these judgments to J. B. Tanner. Og 
the 8th of April, 1864, a fi. fa. was issued upon each of said 
judgments. On the 17th of November, 1869, these fi. fas, 
were levied upon Hollingsworth’s property. Hollingsworth 
filed his affidavits that said fi. fas. were proceeding illegally, 
because said judgments were dormant. The Justice sus- 
tained the illegality upon said ground. Upon certiorari 
Judge Green affirmed the decision of the Justice. That is 
assigned as error. (When this case was called here, a mo- 
tion was made to dismiss it, because the Clerk of the Court 
below had not sent to the Clerk of this Court a copy of the 
receipt of the post master or express agent, for the record, 
as required by the 11th Rule of this Court. The motion 
was overruled, upon the ground that that was only directory 
to the Clerks of the Superior Courts.) 


M. ARNOLD, for plaintiff in error. 
8S. C. McDanteEtL, by T. W. J. Hitt, for defendant. 


McCay, J. 


Section 2863 of the Revised Code, by its very terms, set- 
tles this case. That Section contemplates two cases: Ist. 
Where no execution has issued upon a judgment within seven 
years from the date of the judgment. 2d. “Where execution 
has issued and no entry is made by the returning officer 
within seven years from the date of the last-entry on the exe- 
cution.” In each of the two cases the judgment is dormant, 

And this language is perfectly in accord with the object 
of the Legislature in providing fur judgments becoming dor- 
mant. It is not to protect the defendant. It is not that the 
defendant shall be notified once in seven years that the judg- 
ment is claimed as existing. It is to protect and notify other 
creditors and purchasers. Once in seven years there must 
be such official action, as, put as it is required to be, upon 
the public dockets, will notify the world that the plaintiff 
claims his judgment as a subsisting one. This claim is just 
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as well notified to the world, by the Clerk’s entry, that he 
has issued a fi. fa., as it is by the sheriff’s return upon that 
fi. fa. Both these entries are official acts, which, if the law 
is complied with, are entered upon the proper dockets, and 
are notice to any one who will take the pains to inquire at 
the proper place. 

Judgment reversed. 





N. I. Wrtkrnson et al., plaintiffs in error, vs. THE OFFI- 
CERS OF Court, defendants in error, 


In the month of February, 1868, four citizen free-holders of the county of 
Troup, made oath before one of the Justices of the Inferior Court of 
that county, that, according to their opinion and belief, the health of 
the neighborhood was materially injured by the mill-dam of George H. 
Traylor, on Long Cane creek, in said county, and thereby caused pro- 
ceedings to be instituted for the abatement of said mill-dam as a 
nuisance, and on the trial thereof, before the Inferior Court, in March, 
1868, the jury returned a verdict in favor of the defendant, with costs 
of suit, and a judgment was entered up against the complainirg parties 
for the costs of the proceeding ; and an execution having issued for the 
costs against the parties who originated the proceeding, they objected 
to the same, on the ground that the execution was illegal, and that 
they were not liable for the payment of the costs : 

Held, that inasmuch as the Code does not specially provide who shall 
pay the costs on the trial of such cases when the verdict is for the 
defendant, yet, as the jury have found that the complaint of the parties 
was not well founded in point of fact, by returning a verdict for the de- 
fendant with costs of suit, it is but just and right, that the parties who 
originated and instituted the proceeding, should pay the cost of it. 


Nuisance. Costs. Before Judge Bigspy. Troup Supe- 
rior Court. November Term, 1869. 


Wilkinson, and other citizens of Troup county, and free- 
holders, made affidavit that the health of their community 
was injured by the mill-dam of one Traylor, in said county, 
and sought to have it abated as a nuisance. A trial was had 
and the jury found for the defendant, with costs of suit. 
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Thereupon a judgment was entered up against said citizens, 
the informers, for the costs of said proceeding. A motion 
was made to have a fi. fa. issue for costs, under said judg. 
ment. The informers resisted it, contending that the judg- 
ment was illegal, because the county was liable for the costs, 
and they were not. By consent, it was agreed that the Court 
should decide as to the legality of the judgment and direct 
who should pay said costs. The Court held the informers 
liable for the costs. That is assigned as error. 


B. H. Biewam, by Toomas WHITAKER, for plaintiffs in 
error, said this was a public nuisance: Irwin’s Code, see, 
2946 ; 28th Ga. R., 399; 15th, 61. The county is liable 
for the costs: Irwin’s Code, secs. 632, 635. 


No appearance for defendants. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is in awarding an execution for the costs of the pro- 
ceeding against the parties who originated it. Inasmuch 
as the Code does not specially provide who shall pay the 
costs on the trial of the particular class of cases mentioned in 
the record, and the jury having found that the complaint of 
the parties was not well founded in point of fact, by return- 
ing a verdict fur the defendant with costs of suit, it is but just 
and right, in our judgment, that the parties who originated 
and instituted the proceeding, should pay the cost of it. 

Let the judgment of the Court below be affirmed. 
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Rozpert M. Ciark, plaintiff in error, vs. Ropert H. Mo- 
CROSKEY, defendant in error. 


A contract for rent, made in 1864, like any other contract, is subject to 
the Scaling Ordinance of 1865, and the rule laid down in Section 2267 
of the Code, that the destruction of the tenement by fire, or the loss 
of possession by any other casualty, not caused by the landlord, or 
from defect of his title, shall not abate the rent contracted to be paid, 
must be construed in connection with the Scaling Ordinance, and sub- 
ject under it to the right of the defendant, to give in evidence the 
consideration of the rent notes, and the value thereof at any time. 

As the tenement rented was destroyed by the Federal army, during the 
period for which it was rented, and as itis the consideration of the 
rent notes, the defendant has the right to give in evidence its value, 
after the destruction, as well as at any other time, and the jury, upon 
the whole evidence, may adjust the equities between the parties. War- 
NER, J., dissenting. 


Landlord and Tenant. Scaling Ordinance. Before Judge 
Porr. Fulton Superior Court. November Term, 1869. 


Clark sued McCroskey upon his promise to pay rent of a 
store-house in Atlanta, from the 2d of May till the 2d of 
December, 1864, at $1,000 00 per month. McCroskey 
pleaded that dollars in his promise meant Confederate cur- 
rency which were then worth but four cents in the dollar, 
and contended that the demand should be scaled according 
to equity ; that he had paid $1,000 00 in such currency on 
the 2d of May, 1864, and another $1,000 00 on the 2d of 
June, 1864, and that (on or about the 23d of July, 1864, he 
was compelled to abandon the occupancy of said premises, in 
consequence of the shelling of Atlanta by the Federal army, 
under General Sherman; that thenceforth up to the time of 
its destruction, he was unable, for the same reason, to occupy 
said property, and on or about the 14th of November, 1864, 
the same was burned by said army, by means whereof the 
value of said property for rent was almost if not entirely 
destroyed ; and he prayed that the equities between the par- 
ties be adjusted by the jury under the Ordinance of 1865.) 
Clark’s attorney demurred to that part of the pleas contained 
in( ). The demurrer was overruled. 


VoL. xiI—10. 
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They introduced McCroskey’s promise to pay for said rent 
$1,000 00 per month, as aforesaid ; showed by a witness the 
character and situation of the house, that it would have ren- 
ted for $150 00 per month in specie before the war, and 
would then rent for $200 00 per month in Greenbacks, and 
that others would have taken it in May, 1864, at $1,000 00 
per month in Confederate currency. Plaintiff closed. Me- 
Croskey testified that he occupied said premises for two 
months and twenty days from the 2d of May, 1864; that 
about the 22d of July, 1864, some of General Wheeler's 
men entered the store, broke down the doors, and in a few 
days afterwards, by the shelling of the city by the Federal 
army, he was compelled to abandon the house ; that for the 
same reason he was kept from occupying it until it was burnt 
up on the 14th of November, 1864, by said Federal army; 
that after the entrance of said army into Atlanta, better stores 
could be had for nothing, owners being anxious to have their 
premises occupied in order to preserve them; that his prin- 
cipal business was selling slaves, and the principal value of 
said store was in that it had a sort of jail in the rear to keep 
run-a-way slaves. Another witness testified to the same 
facts. The payment of the $2,000 00 in May and June in 
Confederate currency was shown. By consent, Barber & 
Son’s table, showing the value of Confederate currency, was 
considered as in evidence. 

The Court charged that there was a general rule of law 
that when real property was rented for a definite term, the 
tenant was liable to pay the rent even though the property 
should be destroyed or the tenant be deprived of the posses- 
sion of the same, unless the destruction or loss of possession 
resulted from some act of the landlord, or from a defect in 
his title. There is, however, a certain class of contracts, 
commonly known as “ Confederate contracts,” being all those 
made between the Ist of June, 1861, and the Ist of June, 
1865, with reference to which aspecial rule has been adopted, 
which rule is that either party, in any suit for the enforce- 
ment of any such contract, may, upon the trial, give in evi- 
dence the consideration and the value thereof at any time, 
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and the intention of the parties as to the currency in which 
payment was to be made, and the value of such currency at 
any time, and from all the evidence thus submitted, the jury 
may render a verdict upon principles of equity ; that there- 
fore he declined to charge that the destruction of the tene- 
ment or loss of the possession by any casualty not caused by 
the landlord or defects in his title, did not relieve the ten- 
ant from payment of rent during the continuance of the term 
for which he rented ; neither would he charge that such de- 
struction or loss relieved the tenant from paying rent; but from 
all the evidence submitted, under said special rule, the jury 
might find a verdict upon principles of equity. 

The jury found for plaintiff for $43 99 and costs. His 
counsel moved for a new trial, upon the grounds that the 
Court erred in overruling said demurrer and in said charge. 
The new trial was refused, and that is assigned as error. 


Hammond & WELBORNY, for plaintiff in error, as to de- 
struction of tenement cited, 3 Kent, 465-6-7 ; 2 Kelly, 124; 
Code, sec. 2267; 12 Ga., 12. As to Ordinance of 1865, 
35th Ga., 26, 118; 36th, 552. 


A. W. Hammonp & Son, ARNoLD & Boy es, for de- 
fendant. 


By the Court—Brown, C. J., delivering the opinion. 


The rent contract in this case was made on the 2d of May, 
1864, for eight months, at $1,000 per month. The two first 
months rent were paid, and during the third month, the ten- 
ant was driven from the premises by the Federal army, and 
the house was afterwards burnt by the army. On the trial 
the plaintiff moved to strike the defendant’s plea, which set 
out this as a defence, and excepted to the charge of the Court, 
because he refused to charge the jury that the tenant was 
bound for the rent during the whole period, without regard 
to the destruction of the house by the army. The Court did 
charge in substance, that notwithstanding this rule of law 
the Scaling Ordinance of 1865 was applicable to the case,. 
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and that the jury might adjust the equities between the par- 
ties under that Ordinance. After the verdict, a new trial 
was moved for by plaintiff’s counsel upon these grounds alone, 
There was no objection that the verdict was contrary to the 
evidence, or that it was without evidence. 

On the hearing in this Court, it is urged that the Court 
erred in refusing to strike the plea, and in refusing to give in 
charge to the jury the provisions of Section 2267 of the Revised 
Code, without qualification. When it comes in conflict with 
no other provision of law, there is no question that the prin- 
ciple laid down in that section is a sound one: that the de- 
struction of the tenement by fire, or the loss of possession by 
any casualty not caused by the landlord or from defect of his 
title, shall not abate the rent contracted to be paid. But in 
case of a rent contract made between June, 1861, and June, 
1865, I see no reason why the Scaling Ordinance does not 
apply. It must be construed in connection with this section 
of the Code, and while the rent is not, as a general rule of 
law, to be abated by reason of the destruction of the tene- 
ment, the tenant, when sued upon the rent notes, may, under 
the Ordinance, in the class of cases to which it applies, give 
in evidence the consideration of the notes and the value 
thereof at any time. If the tenement, the rent of which was 
the consideration of the note, was destroyed by the Federal 
army, he may show the value of such tenement, after the de- 
struction, as well as before it was destroyed ; or in the lan- 
guage of the Ordinance, he may show its value at any time, 
and the jury may consider this in connection with the other 
evidence in the case, and may then adjust the equities be- 
tween the parties, in accordance with the Ordinance above 
referred to. 

I see no reason for making a contract for rent an excep- 
tion to the general rule laid down in the Ordinance, which 
has been so often sustained by this Court, in almost every 
variety of contract made during the period of the war. And 
as there is no objection to the verdict of the jury on the mo- 
tion for ew trial on the ground that it was contrary to evi- 
dence, or without sufficient evidence to sustain it, I am of 
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opinion that the judgment of the Court below should be 


affirmed. 


McCay, J. concurred as follows: 


I have never been able to understand the uniform decis- 
ions of this Court, in the enforcement of the Ordinance of 
1865, if it be assumed that the object of the Ordinance is 
merely to open a wider door for the introduction of evidence, 
in order to arrive at the intent of the parties to Confederate 
contracts. Under such a construction, you might, indeed, 
prove that by the word dollar, the parties meant Confed- 
erate dollar. But ifthe contract be written, this is all of the 
intent you could prove. The other intent of the parties is to 
be deduced from the plain, unambiguous words of the writing. 

If one promise in writing to pay, on a day certain, $1,000 
in Confederate money, and there is proof that, on that day, 
Confederate money was of a particular value, there is no 
longer any doubt as to what the contract is. The considera- 
tion of the contract and its value, or the value of the cur- 
rency at any other time, has nothing at all to do with the 
contract. And yet this Court has held, over and over again, 
that all these things are elements to be considered by the 
jury in making up their verdict, in finding, as the law di- 
rects, a verdict on principles of equity. 

My view of the Ordinance of 1865, is this: It allows evi- 
dence to be given in, of the intent of the parties, as to what 
they meant by the word dollar. If this evidence shows that 
they meant Confederate dollar, then the Ordinance assumes, 
and rightly, that the contract is one that cannot be performed 
according to the intent of the parties. Confederate money 
was no specific, but a currency, and the parties as well as 
the law then in force, contemplated the performance and en- 
forcement of the contract, in the very thing promised. This 
is now impossible. In such cases, the settled rule of law is, 
that the intent of the parties ceases to be the criterion for the 
determination of their rights; the intention is impossible to 
be enfurced. Nothing can, under such circumstances, be 
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done, but to impose upon the parties the rule, ex equo ex bono; 
do justice between them, not according to the contract, but 
according to the principles of equity. 

This, the Ordinance of 1865 directs to be done, and points 
out, in a general way, the mode. 

The currency, and its value at the time, and at any time, 
and the consideration, and its value at any time, and what 
the parties have agreed upon, are all to be considered, and 
the verdict is to be what, under all the circumstances, is right; 
and this Judge Pope told the jury to do. The contract, he 
told them, was to rent for eight months ; and by the agree- 
ment, the defendant was bound to pay, whether the house 
was burnt or not; but he told them further, that this agree- 
ment was not, in this case, binding; no more than the other 
part of the agreement, to pay at the times fixed, in Confed- 
erate money. They were to consider the agreement, the con- 
sideration, the currency, and find a verdict, in view of all the 
facts. 

There is no complaint of the verdict of the jury, and as I 
think the charge was right, I concur in the judgment of 
affirmance. 


WARNER, J., dissenting. 


This was an action brought by the plaintiff against the de- 
fendant on a rent contract, made on the 2d day of May, 1864, 
for the rent of a store and warehouse in the city of Atlanta, 
for the term of eight months. The defendant pleaded in his 
defence to the action, that he had been deprived of the pos- 
session of the premises, by reason of the occupation of Atlanta 
by the Federal army, and the destruction of the property 
rented, by fire. On the trial of the case, the plaintiff demur- 
red to that portion of the defendant’s plea,and moved the 
Court to strike it out, which motion the Court overruled, and 
he allowed the defendant to prove the facts set forth in that 
part of his plea. The plea and demurrer thereto, presented 
the naked question of law, whether the facts stated therein, 
constituted any legal defence to the plaintiff’s action. The 
2267th section of the Code, declares that, “the destruction of 
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a tenement by fire, or the loss of possession by any casualty, 
not caused by the landlord, or from defect in his title, shall 
not abate the vent contracted to be paid.” 

In my judgment, the defendant’s plea did not constitute 
any legal defence to the plaintiff’s action for rent, and the 
Court below erred in overruling the demurrer thereto, and 
allowing the defendant, on the trial, to prove the facts alleged 
in said plea. The defendant was bound in law to pay the 
rent stipulated in his contract, without any abatement on 
account of the casualties set forth in his plea. If the con- 
tract was a Confederate contract, then the Ordinance of 1865 
applied to it, in the same manner as to other contracts, when 
payment was to be made in Confederate money; but the 
fact that the rent was to be paid in Confederate currency, did 
not alter or change the law as to the abatement of the rent, 
for any of the casualties mentioned in the defendant’s plea, 
and the jury on the trial, ought not to have been allowed to 
take into consideration any of these casualties, in abatement of 
the rent contracted to be paid. The abatement of the rent 
agreed to be paid on account of the casualties specified in the 
plea, was one question: the scaling the amount of the rent 
note, payable in Confederate currency, under the Ordinance 
of 1865, was another and distinct question, and the error 
consists in this, that the Court below allowed that which was 
illegal to be mixed up with that which was legal, and to be 
submitted to the jury for their consideration. 

In my opinion, the judgment of the Court Delow should be 
reversed, and a new trial should be granted. 



























Crank & Gruss, plaintiffs in error, vs. CATHARINE VAL- 
ENTINO, defendant in error. 






A married woman whose husband has deserted her and resides in 
another State, separate from her, has the right to contract and be con- 
tracted with, and to sue and be sued, as a feme sole. 

When, after such desertion by the husband, the wife, prior to the adop- 
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tion of the Code contracted to pay a debt due by the husband, in cop- 
sideration that the creditor would not proceed to attach his property 
in her hands, she is liable. And in case judgment is obtained against 
her on the contract, her separate property, acquired during the separa- 
tion, or otherwise, is subject to its payment ; provided, in case the sep. 
arate estate is given to her by deed or will, that the donor has not im. 
posed by the instrument any such restrictions upon her power of alien- 
ation, as deny to her the right to sell or bind it for the payment of the 
husband’s debts. If she holds the property by deed or will, she holds 
it subject to such conditions or restrictions as the donor may have 
imposed. McCay, J., dissenting. 


Married Women. Promissory Notes. Before Judge Popr, 
Fulton Superior Court. November Term, 1870. 








Clark & Grubb sued Catherine Valentino and Gabriel 
Valentino upon a promissory note, for $195 00, dated the 
7th of January, 1860, payable one day after date to said 
plaintiffs or bearer. They pleaded jointly the general issue, 
that the note was given for goods bought by Louis Valen- 
tino, and in which they had no concern, and separately, that 
Catherine was, at the date of the note, and yet the wife of 
said Louis, (who resides at Beaverdam, Wisconsin,) and that 
Gabriel was, at the date of the note, a minor. 

Plaintiffs’ attorney allowed a verdict taken in favor of 
Gabriel, and read in evidence the note. Clark testified that 
he was about to have the goods of said Louis, which were in 
said Catharine’s possession, attached upon an open account, 
in their favor, against said Louis, when Gabriel and Catha- 
rine proposed to, give their said note, for the account, to pre- 
vent the attachment of said goods and the consequent break- 
ing up of their business. The goods were merchandise, part 
of which plaintiffs had sold. By another witness it was 
shown that, in the latter part of 1659, said Louis left At- 
lanta, saying that he would never return. 

Mrs. Valentino, in her own behalf, testified that the note 
was procured by plaintiffs’ threatening to sell her property if 
she did not give it; that her husband is living ; that she 
last saw him in August, 1866 ; that he left Atlanta in August, 
1857 or 1858, never returned, and she had no direct commu- 
nication with him till 1866. She testified that in January, 
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1867, she owned property in Atlanta, separate and apart 
from her husband. It was admitted by plaintiffs that Mrs. 
Valentino at, and before the date of the note, was a married 
woman ; that her husband is alive; that she has no separate 
real property, except that held and owned by her trustees ; 
that she had at the date of the note such trustee, and yet has ; 
that Fitch, of Griffin, is such trustee. 

The evidence being closed, the Court charged the jury 
that even though Catharine Valentino had been deserted by 
her husband before the date of the note, still, if the note 
was given in settlement of. her husband’s account to plaintiffs, 
contracted prior to his desertion, the note was void, and it 
made no difference whether the property on which plaintiffs 
proposed to levy their attachment was her husband’s or not. 

The jury found for defendant. Plaintiffs’ counsel moved 
for a new trial upon the ground that said charge was erro- 
neous. The refusal of the new trial is assigned as error. 



























HamMMOND & WELBoRN, for plaintiffs in error, said deser- 
tion makes wife feme sole: Acts 1851-2, 237; 15-Mass., 
380; 4 Met., 478; 4 McCord, 148; 22 IIl., 391. The con- 
sideration was not husband’s debt: Code, sec. 1773; 2 Par. 
on Con., 10; 3 Met., 396; 2 Speer, 348. This note given 
before Act 1851, and not controlled by it: 17 Ala., 802; 
28, 544; 2 Sto. Eq. Juris., sec. 1400; 12 Johns, 585; 32 
Ga., 604. 











A. W. Hammonp & Son, for defendant. 


By the Court—Brown, C. J., delivering the opinion. 






In this case the proof is clear that the husband had de- 
serted his wife, and leaving her in Georgia, that he had gone 
to another State where he still resides. In such case the 
wife is competent to contract as a feme sole, and she is able 
to sue, and liable to be sued: See 2 Kent, side page, 150; 
15 Mass, 30; 4 Met. Rep’ts, 478; 16 Ill., 278. And see 
Act of 1851, page 237. 

But it is insisted that she was not competent to bind her- 
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self to pay any debt of her husband. This may be true as 
the law now stands: See Code, Section 1773. But this 
contract was made prior to the adoption of the Code, and 
must be governed by the law as it then existed. The rule 
was firmly established in England at the time of our adopt- 
ing statute, that the wife, as to her separate estate, if no re- 
strictions were placed upon her power of alienation by the 
donor, was a feme sole, and that she could bind it by any 
contract she might make, as well to pay the debts of her 
husband, as for any other consideration ; provided, always, 
the transaction was free from fraud or undue influence: See 
Dallas vs. Heard et al., 32 Georgia, 604, where the authori- 
ties are so fully and ably reviewed by Judge Lyon, that it 
would be useless for me to do more than refer to what is 
there said. In that case, Mrs. Lane was possessed of certain 
property, which, by a decree in equity, in Troup Superior 
Court, was vested in Anderson, for the sole and separate use, 
benefit and behoof of her and her children, free from any 
debt, contract or liability of her husband ; and of certain other 
property bequeathed to the said Anderson in trust, for the sole 
and separate use of Mrs. Lane and her children, during her 
life, and at her death, to be equally divided among the said 
children, the property not to be subject to the debts of her 
said husband. In 1856, while Mrs. Lane was a feme covert, 
she and her son executed a joint and several promissory note 
to Dallas for $276 25. At the date of the note, Mrs. Lane 
held the property aforesaid and her son was insolvent, and so 
remained at the time the bill was filed. 

In 1858, Mrs. Lane and her children entered into an agree- 
ment that the trust property should all be sold except cer- 
tain articles, and that the proceeds, after paying all debts for 
which it was legally bound, be divided among the children, 
in consideration that each should pay to the mother, an- 
nually, one-sixth part of $350 00 during her natural life. 
The property was so divided, and in a short time she died, 
leaving no property. Dallas then filed a bill against the 
children, insisting that his debt was a charge upon the sepa- 
rate estate of Mrs. Lane, and that as the children had the 
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property, they ought each to pay their proportion of the 
debt. The Court below dismissed the bill for want of equity, 
holding that the separate estate was not so liable, and this 
Court reversed the judgment, and laid down the rule as fol- 
lows: “As to the first question, that is, whether the prop- 
erty was bound for the payment of the debt, we hold that 
it was. Wherever property is secured to a feme covert to 
her sole and separate use, without qualification, limitations, 
or restrictions as to its use and enjoyment, she is to be re- 
garded in respect to such estate, in all respects, as a feme 
sole, and it is chargable and bound for the payment of all 
debts contracted by her that may be secured by promissory 
note, or other undertaking in writing, to pay the same, whether 
said note is given by her alone, or jointly with others ; she 
being the sole and exclusive owner of the property, she holds 
it with all the incidents of property, the right of selling, giv- 
ing, or charging it with the payment of debts.” In some 
of the cases cited, the contract of the wife was that of a se- 
curity for her husband, and she was held liable where there 
was no fraud or undue influence. 

But it is insisted that this Court has laid down a different 
rule as to the ability of the wife to bind her separate estate 
for the payment of the debts of her husband ; in Kempton vs. 
Halowell & Company, 24 Georgia, 52; Hicks, trustee, vs. 
Johnson, 24 Georgia, 194, and in Keaton vs. Scott, 25 Geor- 
gia, 652. I think not. In all these cases the property was 
given and secured to the wife by deed or will, and it wasex- 
pressly provided in the instrument, that it should in no case 
be subject to the debts of the husband, and the Court held that 
her power of alienation was restricted by the donor in the in- 
strument by which she acquired it; and that she could not, on 
that account, bind it for the payment of her husband’s debt, 
that being the very thing to which the restriction related. 
This amounts, however, only to an exception to the general 
rule, and is not the rule itself. The rule is, that the feme 
covert is a feme sole as to her separate estate, with full power 
of alienation or disposition at her pleasure. ‘The exception 
is, that if the donor has restricted the power of alienation or 
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disposition, she is bound by such restriction, and can not di- 
rectly or indirectly alienate or bind it, in violation of the 
restriction placed upon it by the donor. The decisions last 
referred to, do not, therefore, change the general rule as it 
existed when they were pronounced and continued to exist, 
till the adoption of the Code. 

But it is insisted that, under the Act of 1851, the separate 
estate which the feme covert acquires by her own exertions, 
during the separation from her husband, is in like manner 
restricted by the Act itself, and that she can not, under that 
Act, bind any of her separate estate by any contract to pay 
any debt of her husband. And this, if I correctly under- 
stand the case, is the point of difference between the different 
members of the Court. The Act is in these words: “That 
in all cases where a married woman has been deserted by her 
husband, and has, while so deserted, by her exertions, or 
those of her children, or otherwise, acquired property of any 
kind, the same shall be exempt from the payment of said 
husband’s debts, and be vested in said married woman for 
her sole and separate use, not subject to the debts, contracts 
or control of said husband.” It is insisted that the legisla- 
ture puts the same restriction on the wife’s power to alienate 
or bind here separate estate, made during the desertion by 
the husband, that the will or deed does, in the cases which 
have been before this Court, and that by analogy to those 
decisions, she is prohibited from binding her estate so made, 
for the payment of any debt of the husband. 

The distinction between the two cases, is, to my mind, 
very clear. In the one case, she does not make the property. 
It is given her by will or deed, and the donor, who did make 
it, and was the owner when the will or deed was made, had 
the undoubted right to make the gift, on such condition or 
with such qualification or restriction imposed as he might 
think proper to prescribe. In the other case, the legislature 
was not the owner of the property, not the donor, and could 
properly place no condition or qualification on the use of 
that which it did not give. The Act of 1851 gives the wife, 
whose husband has deserted her, no property. It simply 
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directs in such case, that what she acquires by her own ex- 
ertions, or those of her children, or otherwise, shall be ex- 
empt from the payment of said husband’s debts, and shall be 
vested in her, for her sole and separate use, not subject to 
the debts, contracts or control of her said husband. There 
is some tautology in the Act. It first exempts the property 
from the payment of the husband’s debts, and vests it in 
the wife for her sole and separate use; and then, again, 
declares that it is not subject to the debts, contracts or con- 
trol of the husband. This repetition of the same idea, adds 
neither strength to the legal effect nor grammatical accuracy 
tothe sentence. The meaning is, simply, that the property 
is vested in the wife for her sole and separate use, free from 
the debts or control of the husband. Such was always the 
legal status of the wife’s separate estate, and she was always 
held to be a feme sole as to such separate estate, with power 
to dispose of it at her pleasure, and to bind it, by her own 
contracts, for the debts of her husband, when there was no 
fraud or undue influence. 

The Act of 1851 makes the property acquired by the wife, 
during the separation, her separate property, free from the 
debts or control of her husband, as all other separate property 
was, before its passage. It puts no restrictions or conditions 
on the separate property of the wife, which did not exist by 
law, before its passage ; nor was it intended to alter the law 
in that respect. It simply gives her power to hold as her 
separate property, what she acquires during the separation, 
which, as the law then stood, went to her husband. In 
other words, it enlarges her separate estate, but it makes no 
change in the law as to her power over her separate estate. 
It declares it to be vested in her, for her sole and separate 
use, free from the husband’s debts or control. The separate 
estate of the wife was always vested in her, in the same way, 
and was always exempt from the husband’s debts, unless it 
was otherwise provided in the instrument creating it. The 
very fact that it is a separate estate, necessarily includes the 
idea, that it is to her sole and separate use. And the fact 
that it is held by the wife to her sole and separate use, ex- 
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cludes the idea, that it is subject to the husband’s debts, or 
to the debts of any one but the owner, unless she, by her 
contract, agrees so to bind it. And the fact that it is hers, 
and that she is, as to it, a feme sole, necessarily implies that 
she may, by her contract, convey or bind it, unless there is 
some positive legal restriction on her power of alienation, 
This Act, in my judgment, simply intends to protect the wife 
in the enjoyment of the property acquired by her, during 
the separation from her husband, against the creditors of her 
husband, and against his own right to take it from her, or 
to bind it by his contracts. But it does not deny to her the 
power to bind it, by any contract she may make. And 
if she, for a valuable consideration, contracts to pay his debt 
out of her property, there is nothing in the Act of 1851 
which interferes with her power or right to do so. 

In this case, the creditor of the husband was proceeding 
with an attachment against his property in her possession, of 
which it is, I think, fair to presume, she had the benefit. To 
stop the proceeding by attachment, she gave this note, and I 
am satisfied the contract was founded upon a valuable consid- 
eration, that she had power to make it, and that she is 
bound by it. And I am further of the opinion, that any or 
all her separate estate is subject to the execution when ob- 
tained, except such as may have been given or granted to her, 
by deed or will, subject to such conditions, or restrictions 
imposed by the donor, as protect it under the former rulings 
of this Court, to which I have referred in this opinion. I 
will remark in conclusion, that we have gone farther than it 
was necessary to go, to decide the case made by this record. 
When we entered into the discussion of the question of the 
liability of any particular species of separate estate, to the 
payment of this debt. But we have been induced to do so 
by the solicitation of the counsel, and by the range taken in 
the argument of the case. The only question necessary to be 
decided, is, were the plaintiffs entitled to a judgment upon 
this note? How they are to make their money after they 
have obtained the judgment is an after consideration. 

I hold that the plaintiffs are entitled upon the case made, 
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io a judgment against the defendant, for the amount of the 
note, to be levied when obtained, upon such property, if any, 
as may be found subject. 

Judgment reversed. 


WARNER, J., concurred, but wrote no opinion. 
McCay, J., dissenting. 


A married woman, though deserted by her husband, is 
still a married woman, and though, under our law, she may 
sue and be sued, and make contracts as a feme sole, still any 
property she may, in any manner acquire, is “ separate prop- 
erty.” And under the 1773d section of the Code, she can- 
not bind her separate estate by any “assumption of the debts 
of her husband.” 

It is said, however, that this contract was made before the 
adoption of the Code. And this is true. But what was the 
law before the Code? The Act of 1851 provides that ifthe 
husband desert the wife, any earnings she may accumulate, 
or any property she may acquire, in any way, shall be her 
separate estate, and be to her sole use, “not subject to the 
debts, contracts or control of her husband.” 

This Court, in 25th Georgia, 654, in the case of Keaton 
vs. Scott, and in Kempton vs. Halowell, 24th Georgia, 56, 
and in Hicks vs. Johnson, 24th Georgia, 194, has decided 
that property settled to the “sole use of the wife, not to be 
subject to the debts of the husband,” cannot, even by the 
agreement of the wife to pay such debts, be made liable 
therefor. 

Iam unable to see how certain words in a deed shall be 
held to mean one thing, and precisely the same words in a 
statute shall be held to mean another thing. If property, settled 
by deed to the sole use of a wife, “ not to be subject to her 
husband’s debts,” be beyond her power of disposal, so as to 
charge it by her agreement, with her husband’s debts, I do not 
see why the Act of 1851, which declares any property ac- 
quired by her, during his desertion, shall be vested to her 
sole use, “ not subject to her husband’s debts,” does not also 
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restrict her disposition of it, to the same extent. And more 
especially is this true, if we consider that the Legislature, in 
1863, by the Code, has declared that to be the public policy 
and law of the State, in all cases of separate estate in the wife, 

The Court, in the 24th and 25th Georgia Reports, proceed 
upon the ground that the meaning of the words, “ to her 
separate use, not be subject to her husband’s debts,” necessa- 
rily requires the construction of them insisted upon in those 
cases. If that be so, the meaning of the words in the statute 
requires the same construction. The Legislature has just as 
much power to restrict as the maker of a deed ; the only ques- 
tion in those cases was, did the grantor, by the words used, so 
restrict? It seems to me that the same answer must be given 
in both cases. Moreover, this is the natural meaning. 

The property is said, by the Act, to be “to her sole use and 
benefit.” This made it hers; this deprived the husband and 
his creditors of all power over it. Why add other words? 
Why say “not to be subject to his debts?” In the cases I 
have referred to, this Court say these words restrict her use 
of it, so that she cannot, even by her express agreement, 
charge it with his debts. The construction put upon these 
words in the Act of 1851, by the majority of the Court 
seems to me to make the words “not to be subject to his 
debts,” useless tautology, since the other words, “to hersoleand 
separate use,” fully and legally convey all the meaning it is 
assumed was intended. I think these words mean some- 
thing in the statute as well as in a deed. 

It is not pretended that this judgment will bind the prop- 
erty in Mr. Fitch’s hands, as trustee. To bind that, proceed- 
ings must be had against him, and even then her right to 
bind it by her contract, will depend entirely upon the terms 
of the deed. Jor these reasons, I dissent from the judgment 
of the Court in this case. 
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SpenceR MarsH ef al, plaintiffs in error, vs. ALEXANDER 
M. Lazensy, defendant in error. 


An unmarried man, whose indigent mother and sisters live with him, 
and are supported by him, is the head of a family in the sense in 
which the term is used by the Constitution of the State, and is en- 
titled to a Homestead. 


Homestead. Before Judge Kirpy. Walker Superior 
Court. March Term, 1870. 


In January, 1870, Lazenby applied to the Ordinary of 
said county for the setting apart, as his homestead, of three 
hundred and forty-five acres of land, on which he lived, and 
for the exemption of certain personalty. In his petition this 
property was fully described, and he claimed that he was en- 
titled to it because he was the head of a family, composed of 
his mother and two sisters. Marsh and others, all judgment 
creditors of Lazenby, opposed the petition, upon the ground 
that Lazenby was not the head of a family. The Ordinary 
dismissed the application and Lazenby appealed to the Su- 
perior Court. 

There said objectors renewed their demurrer to said pe- 
tition, on said ground, but it was overruled. It was then 
admitted that Lazenby was an old bachelor, without wife or 
child, that his mother and two sisters, each over twenty-one 
years old, lived with him, in his house on said land, and that 
he had been providing for and taking care of them for several 
years, and that the objectors were judgmentcreditors, as afore- 
said. The Court was requested to charge the jury that if 
Lazenby had no wife or child, they must find against his ap- 
plication, that a bachelor can not be the head of a family in 
this State. He refused so to charge. What he did charge 
does not appear, but the jury found in favor of the applica- 
tion, and the homestead was set apart, etc. Said creditors 
assign said overruling of the demurrer and the refusal to 
charge as requested, as error. 


A. C. Howet1, D. C. Sutton, and H. P. Lumpxin, by 
E. F. Hoe, for plaintiffs in error. 


VoL. xt1.—11. 
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Joun Taytor, by E. N. Broywes, for defendant. 
By the Court—Browy, C. J., delivering the opinion. 


The record in this case shows, that the applicant for a home- 

stead was “an old bachelor, without wife or child,” but that 
his mother and two sisters, all of whom are over twenty-one 
years of age, were living in the same house with him, on the 
land which he seeks to have set apart as a homestead for his 
and their use, and that the applicant had been providing for 
and taking care of his mother and sisters for several years, 
The only question presented for our decision is, did this con- 
stitutea tamily of which the applicant was the head? We hold 
that it did, especially as to the mother. A husband, a widow, 
a guardian or trustee, who represents those who are dependent 
upon him or her for a support, and is the head of a family of 
such dependants, is entitled to a homestead; and we see no 
reason why the same rule does not apply in favor of the head 
of any other household of dependants whom it is his legal 
duty to support. 

Our Code points out who are entitled to assistance from 
the county as paupers, and declares that in cases where fam- 
ilies are unable to maintain themselves, and the helpless chil- 
dren they may have also, they may be aided to the extent re- 
quired, in the furnishing of food, clothing and shelter. Itthen 
adds, Section 786: “ If any such person has father, mother, or 
child of sufficient ability, he or she must be supported by 
them, and failing so to do, any county in the State, having 
made provision for such persons, may sue persons of full age 
standing in such relation to them, and recover for the time 
such county has made provision for such person; always pro- 
vided, the person sued was possessed of such ability.” 

Here the applicant had taken his mother and two sisters 
to live with him, and as they were indigent, and he was pro- 
viding for them, and the law imposed upon him the duty, 
which is sanctioned by every just and generous impulse of 
our nature, to take care of and support his mother, who is 
dependent upon him, we hold that he is the head of a family 
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in contemplation of law, with the same rights as any other 
head of a family, while this relation lasts and the necessity 


exists. 
Judgment affirmed. 


Jack Prior, plaintiffin error, vs. Toe STATE oF GEORGIA, 
defendant in error. 


Defendant was indicted for an assault with the intent to murder, and 
found guilty ; a motion was made in arrest of judgment, on the ground 
that the offence was not sufficiently set forth in the indictment to au- 
thorize a judgment to be rendered thereon. The allegation in the in- 
dictment is, that the defendant, on the 19th day of December, 1869, 
with force and arms, in said county, with a certain pistol, of the value 
of ten dollars, said pistol being a weapon likely to produce death, in 
and upon one Emanuel Mann, in the peace of God and said State, did 
then and there, unlawfully, wilfully, feloniously, and of his malice 
sforethought, make an assault, and him, the said Emanuel Mann, 
then and there, unlawfully, and with his malice aforethought, beat, 
wound, and ill-treat, with the intent him, the said Emanuel Mann, 
then and there, to kill and murder, contrary to the laws of said State, 
etc. The evidence had onthe trial is not contained in the record. 
The 4293d section of the Code declares, that ‘‘ an assault with intent to 
murder, by using any weapon likely to produce death, shall be pun- 
ished,’ etc. The allegation is, that the defendant beat and wounded 
the said Emanuel Mann with a pistol, the same being a weapon likely 
to produce death : 

Held, that the indictment was sufficient in law to authorize the Court to 
render judgment thereon, that the legal presumption is, after verdict, 
that the jury were satisfied from the evidence, that the pistol was of 
sufficient size to have produced death by beating another withit, as is 
alleged in the indictment. 


Criminal Law. Arrest of Judgment. Before Judge 
Kirsy. Polk Superior Court. February Term, 1870. 


The indictment charged Jack Prior “with the offence of 
assault with the intent to murder, for that the said Jack 
Prior, in said county, on the 19th of December, 1869, with 
force and arms, and with a certain pistol, of the value of ten 
dollars, said pistol being a weapon likely to produce death, 
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in and upon one Emanuel Mann, in the peace of God and 
said State, did, then and there, unlawfully, wilfully, feloni- 
ously, and of his malice aforethought, make an assault, and 
him, the said Emanuel Mann, then and there, unlawfully, 
feloniously, and with his malice aforethought, beat, wound 
and ill-treat, with the intent him, the said Emanuel Mann, 
then and there, to kill and murder, contrary to the laws of 
said State,” etc. Prior was tried and found guilty. What 
the evidence was does not appear. 

His counsel moved in arrest of judgment for the following 
alleged defects in the indictment: The indictment does not 
show on its face that the defendant is guilty of any crime, or 
of the crime named ; it does not show that the pistol was 
loaded with powder and lead, or anything else, making it a 
weapon likely to produce death; nor charge any use of the 
weapon, or that the assault was made with a loaded pistol; 
or that the pistol was shot or fired, or in any other manner 
used. The Court refused to arrest the judgment and sen- 
tenced Prior to the penitentiary for two years. 

The refusal to arrest the judgment is assigned as error on 
each of said grounds. 


J. W. H. Unperwoop. Tuompson & Turner, for 
plaintiff in error. 


C. D. Forsytn, Solicitor General, by Joun D. Pops, for 
the State. 


WARNER, J. 





The error assigned to the judgment of the Court below in 
this case, is in overruling the motion of the defendant to ar- 
rest the judgment. The 4293d section of the Code declares 
that, “ An assault with intent to murder, by using any weapon 
likely to produce death, shall be punished,” ete. The alle- 
gation in the indictment is, that the defendant beat and 
wounded the said Emanuel Mann, with a certain pistol, the 
same being a weapon likely to produce death. The evidence 
had upon the trial does not appear in the record. in our 
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judgment, the indictment was sufficient in law to authorize 
the Court to render judgment thereon. The legal presump- 
tion after verdict is, that the jury were satisfied from the evi- 
dence, that the pistol was of sufficient size to have produced 
death, by beating and wounding another with it, as is alleged 
in the indictment. 

Let the judgment of the Court below be affirmed. 


Witt1aM SoLomon, plaintiff in error, vs. THE ComMMIsston- 
ERS OF CARTERSVILLE, defendants in error. 


The Commissioners of the town of Cartersville, assessed a tax on sixty- 
four acres of land, as the property of S., which was used for agricul- 
tural purposes only, and issued an execution therefor, to which S. 
made an affidavit of illegality, alleging amongst other things, that the 
land so taxed was not within the corporate limits of the town of Car- 
tersville. This affidavit of illegality was overruled by the Board of 
Commissioners, they claiming the right to tax the property in question 
under an aileged Act of the General Assembly, passed in the year 1869, 
extending the corporate limits of said town. The case was brought up 
to the Superior Court by writ of certiorari, and on the hearing thereof, 
the certiorari was dismissed, and the decision of the Commissioners 
was sustained. On the hearing the case in this Court, the original Act 
on file in the Secretary-of-State’s office, under which the right to tax 
the property is claimed, was produced, from which it appears that the 
bill passed both Houses of the General Assembly on the 16th day of 
March, 1869, and was approved by the Governor on the 29th of May, 
1869, in the following words and figures, (to-wit.): ‘‘ Approved May 
26th, 1869, Rufus B. Bullock, Governor, subject to the action of Coun- 
cil of Cartersville.” It appears from the published Journals of the 
General Assembly. that that body adjourned sine die on the 18th day 
of March, 1869. The second Section of the 4th Article of the Consti- 
tution declares, that the Governor shall have the revision of all bills 
passed by both Houses before the same shall become laws, and if any 
bill should not be returned by the Governor within five days (Sunday 
excepted) after it has been presented to him, the same shall be a law, 
unless the General Assembly, by their adjournment, shall prevent its 
return : 

Held, That if this was an original question, independent of any construc- 
tion heretofore given by the Executive Department of the State Govern- 
ment, this Court would be inclined to hold that the Governor, under 
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the Constitution, could not approve and sign any bill after the adjourn- 
ment of the General Assembly ; but upon looking into the past history 
of our Legislation, we find that it has been the practice for many years, 
for the Governor to take five days after the adjournment of the General 
Assembly for the revision of bills, and to sign them within that time, 
but not afterwards, that a large number of the most important Acts 
now upon the statute books of the State, have been so approved and 
signed. This usage and practice of the Executive Department of the 
State Government should not now be disturbed or set aside. 

Held also, That, inasmuch as the bill under the authority of which the 
Commissioners of the town of Cartersville claim the right to tax the 
property of S., was not approved and signed by the Governor until 
more than two months had elapsed from the day of the adjournment of 
the General Asssmbly, the same never became a law of the State, and 
did not confer any authority as such, on the Commissioners of the 
town of Cartersville, to assess and collect the tax on the property of S., 
as specified and set forth in the record. 


Tax. Corporations. Constitutional Law. Before Judge 
Parrort. BartowSuperior Court. April Term, 1870. 


On the 16th of March, 1869, a House bill amending the 
several Acts incorporating the town of Cartersville, was read 


the third time and passed in the Senate. On the 18th of 
March, the General Assembly adjourned, sine die. Section 
Ist of said Act extended the corporate limits. Section 2d 
empowered the Board of Commissioners to fix the price of 
license to retail liquors, provided it was not to exceed $300 00 
per annum, and to levy a “tax on all real and personal prop- 
erty within the corporate limits of said town as they may 
think proper,” provided it did not exceed one-half of one per 
cent. Section 3d allowed a fine of $10 00 for selling liquors 
without license.- Section 4th enacted that no one who had 
not paid his town taxes and fines, and worked on its streets, 
as required, might be a Commissioner or vote for Commis- 
sioners. Section 5 allowed an extra tax when deemed neces- 
sary, to buy a fire engine and appurtenances. Section 6th 
provided for compelling the citizens to work its streets or pay 
a street tax. Section 7th authorized the Commissioners, or 
a majority of them, to issue the bonds of the town for $25,- 
000 00, with interest, payable semi-annually, redeemable in 
ten years, provided a majority of the citizens favored it; the 
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citizens were to vote as to how much to issue, and how to in- 
vest the bonds. Section 8th allowed the Commissioners, or 
a majority of them, to invest said bonds in the stock of The 
Cartersville and Van Wert Railroad, or in such other man- 
ner as the majority of the voters should decide at such elec- 
tion. Section 9th empowered the Commissioners to raise a 
tax to redeem said bonds, if issued. Section 10th repealed 
conflicting laws. ’ 

On the 25th of May, 1869, at a called meeting of the Board 
of Commissioners, they resolved that, because said 4th section 
“is considered to be in conflict with the Constitution of the 
State of Georgia, and without benefit to said town, and re- 
pulsive to the honest sentiments of said town,” they would 
not enforce said section, and that they would instruct the rep- 
resentatives of said county to have it repealed. A certified 
copy of this resolution, dated the 25th of May, 1869, is at- 
tached to the original Act, which was used here in the ar- 
gument. The approval of the Act was as follows: “ Ap- 
proved May 26th, 1869, Rufus B. Bullock, Governor, sub- 
ject to the action of Council of Cartersville.” 

The extension of the corporate limits took in certain sixty- 
four acres of land belonging to Solomon. He failing to pay 
the taxes said to be due to said town on said land, a tax fi. 
fa. was levied upon it, and it was advertised to be sold on 
the 25th of September, 1869. Solomon filed his affidavit 
that said fi. fa. was proceeding illegally, because the land was 
not within the corporate limits of Cartersville, never was 
claimed to be in before said Act was approved, which Act is 
void because the General Assembly adjourned sine die on the 
18th of March, 1869, and said approval was too late; be- 
cause said Act was never promulgated nor published ; be- 
cause there is no public road or street on any part of said 
land, no one lives or has lived on it, no house is or has been 
on it for years past, the land is used for agricultural pur- 
poses alone, it is no expense to Cartersville and is not even 
laid off in lots, and the General Assembly can not Constitu- 
tionally so extend said limits as to make said land liable to 
said tax; because the sale is advertized to occur on a day 
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other than the first Tuesday in the month, the day fixed for 
sheriff’s sales, and that, too, without four weeks advertise. 
ment. 

The Board of Commissioners dismissed the affidavit of ille- 
gality. Thereupon Solomon’s counsel sued out a certiorari, 
averring that the decision of the Commissioners was erroneous 
on each of said grounds. Upon hearing the certiorari, Judge 
Parrott affirmed the decision of the Commissioners, and that 
is assigned as error. 


WARREN AKIN, for plaintiff in error. 





A. Jonson, by D. A. WALKER, for defendant, said the 
Act was law without the Governor’s approval, Cons’t. Ga., 
Art. 4, Sec. 2, Par. 6. Cons’t. U.S., Art. 1, Sec. 7, Par. 2. 
The sale might be when the Commissioners might direct : 
Acts 1850, 104; 1854, 234; 1856, 370; 1859, 143. 


WARNER, J. 





The error assigned to the judgment of the Court below, is 
the dismissal of the certiorari and affirming the decision of 
the Commissioners of the town of Cartersville. The second 
section of the 4th article of the Constitution of this State, de- 
clares that the Governor shall have the revision of all bills 
passed by both Houses, before the same shall become laws, 
and ifany bill should not be returned by the Governor within 
five days (Sunday excepted,) after it has been presented to 
to him, the same shall be a law, unless the General Assembly, 
by their adjournment, shall prevent its return. The original 
Act, on file in the office of the Secretary of State, under 
which the right to tax the property of Solomon is claimed, 
was produced, from which it appears that the bill passed 
both Houses of the General Assembly, on the 16th day of 
March, 1869, and was approved by the Governor, on the 
29th day of May, in the following words and figures, (to-wit :) 
“ Approved, May 26th, 1869. Rufus B. Bullock, Governor, 
subject to the action of Council of Cartersville.” It also ap- 
pears from the published journals of the General Assembly, 
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that that body adjourned sine die on the 18th day of March, 
1869, more than two months prior to the date of the Gover- 
nor’s approval of the bill. 

If this was an original question, independent of any con- 
struction heretofore given by the Executive Department of 
the State Government, to this clause of the Constitution, we 
should be inclined to hold, that the Governor could not ap- 
prove and sign any bill after the adjournment of the General 
Assembly ; but on looking into the past history of our legis- 
lation, we find that it has been the practice for many years, 
for the Governor to take five days after the adjournment of 
the General Assembly, for the revision of bills passed by that 
body, and to approve and sign the same within that time, 
but not afterwards, and that a large number of the most im- 
portant Acts now upon the statute books of the State have 
been so approved and signed, which usage and practice of the 
Executive Department of the State Government, should not 
now, in our judgment, be disturbed or set aside. But this 
bill passed by the General Assembly, under the authority of 
which, the Commissioners of the town of Cartersville claim 
the legal right to tax the property of Solomon, was not approved 
and signed by the Governor, until more than two months had 
elapsed from the day of the adjournment of the General As- 
sembly, and never became a law of the State, and did not 
confer any lawful authority as such, on the Commissioners of 
the town of Cartersville, to assess and collect the tax on the 
property of Solomon, as specified and set forth in the record. 

The Constitution of the State is the fundamental law of 
the State, and if bills introduced into the General Assembly 
are not passed and approved in accordance with the require- 
ments and provisions of that Constitution, they have no 
binding force or authority upon the people thereof, as laws. 

Let the judgment of the Court below be reversed. 
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B. G. Poot, and O. H. Lursurrow, plaintiffs in error, vs, 
P. R. and B. J. Lewis, defendants in error. 





1. The owner of a mill whose dam and machinery are suited to the 
size and capacity of the stream, has aright to the reasonable use of 
the water to propel his machinery, but he must detain it no longer 
than is necessary for its profitable enjoyment, and he must return it to 
its natural channel before it passes upon the land of the proprietor 
below. 

2. What is a reasonable detention is a question for the jury, in view of all 
the facts in the case, taking into account the nature and use of the ma- 
chinery, and the use of the water necessary to its profitable employ- 
ment. Ifthe owner detains the water no longer than is necessary for 
its profitable use, he is not liable in damages to the proprietor below. 

3. Where the owner of an iron furnace upon a stream claims that the 

owner ofa mill above his works had bound himself by verbal contract, 

that he would never stop the usual and constant flow of the water in 
the channel of the stream, and the owner of the furnace, after the 
death of the owner of the mill, stood by and saw the mill sold by the 
administrator of the deceased, to an innocent purchaser, and gave no 
notice of the verbal agreement between himself and the deceased, he is 
estopped from setting up the verbal agreement against the purchaser 
who invested his money without notice of it. And the parties stand 
upon their respective rights under the general law governing reparian 
proprietors in the use of the water in the stream. 


















Use of Water Courses. Before Judge Parrotr. Bartow 
Superior Court. March Term, 1870. 








Pool and O. H. Lufburrow averred in their action on 
the case, that they, for many years, had owned certain iron- 
works on Stump creek, in said county, and had a right to use 
the water of said creek for said works, but that Pickens R. 
and Boyles J. Lewis, knowing that, and contriving fraud- 
ulently to injure them by depriving them of the use of said 
water for that purpose as beneficially, as they had before 
done, on the 13th of September, 1867 and since, erected dams 
and gates in and across said creek, and kept them there for 
three months last past, and thereby prevented the water 
from flowing in its usual course to their iron-works, took 
away their necessary supply of water, and thereby, during 
said term, prevented them from enjoying the profits of said 
works, and destroying certain parts of said works fully 
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described, ete., etc. The defendants pleaded the general issue 
and Statute of Limitations. 

They testified that the water had beev stopped from flow- 
ing down the stream, by cutting it off at defendant’s mills, 
and they introduced much evidence as to the damages done 
them. Besides the claim to have the water run in its accus- 
tomed channel, they attempted to show a parol contract, by 
which Dr. Lewis, the father of defendants, had bound him- 
self and his privies, never to obstruct the water. Some wit- 
nesses testified to conversations of Dr. Lewis, deceased, to 
prove that contract. On the other hand, it was shown that 
he had been asked once to give a written promise to that ef- 
fect, and would not, and that all he had said was, that he 
would so use the water above, as to do the owners below as 
little harm as possible, and to that end had made a side gate 
or race to let the water escape, etc. 

For the defendants it was shown that the mill was built 
in 1845, and had been run ever since, and that a forge was 
put up about five hundred yards below it in 1849, Dr. Lewis 
owning the mill and part of the forge, and that the furnace 
now stands where the forge did stand. It was also in evi- 
dence that the creek was very low in summer, and that it 
had been usual to stop the furnace in the summer, lay in 
stock and then run it in winter when the stream was higher. 
All the stopping complained of by plaintiffs occurred in sum- 
mer, and one who had worked for them testified that the 
ereek would not have furnished water sufficient for the fur- 
nace during summer had the mill not been above it at all. 
Both defendants testified that they had never stopped the 
water except once or twice, and then to repair their machinery, 
and used it as carefully as they could to prevent damage to 
defendants. Besides, it was shown that they bought the mill 
at public outcry, at sale uf their father’s property, that Pool 
was present and gave no notice of any contract with their 
father as to the use of said water, and that they had no knowl- 
edge of such contract. 

The damage was caused by the chilling of plaintiffs’ fur- 
nace, and much evidence was used pro and con, as to the 
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measure of damages, but the measure of damages is unim- 
portant here, considering the result of case. 

The argument being concluded, the Court was asked by 
the parties to charge the jury as follows: (The words not 
italicised are those of the requests as asked and given, those 
italicised are the words added by the Court in charging the 


jury.) 
Requests of plaintiffs’ counsel : 


Ist. The plaintiffs have the right to have the advantage 
of the flow of the water in the creek on their own land, with- 
out diminution or alteration. And if defendants diminished 
the flow of the water on the lands of the plaintiffs to such an 
extent as to injure the plaintiffs’ property, the plaintiffs are 
entitled to recover the amount of that injury. Diminish 
as here used must mean, that the water is taken out of the stream 
and not allowed to reach plaintiffs’ furnace at all. 

2d. The defendants have the legal right to usethe water as it 
flows in the creek, and a right to the reasonable use of it to 
drive the machinery of their mills, but what is a reasonable 
use of it depends on circumstances. They cannot so use, de- 
tain or diminish the quantity of water as it is wont to flow 
in the natural channel of the stream, as to destroy the prop- 
erty of the plaintiffs, or any part thereof. And if the evi- 
dence shows that the defendants did so stop, detain or dimin- 
ish the quantity of water in the natural channel of thestream, 
as to chill the furnace of the plaintiffs, and thereby to destroy 
their hearth, then they are entitled to recover all the damage 
which the evidence shows they have sustained by the conduct 
of the defendants. Jf this stoppage was in the legal use of 
the water, and for a reasonable time only, they would not 
be entitled to recover. 

3d. The defendants are entitled to a reasonable use of the 
water for domestic, agricultural and manufacturing purposes, 
provided, that in making such use they do not work a mate- 
rial injury to the plaintiffs owning property below, but if the 
defendants have so used or stopped the water as to materially 
injure the plaintiffs, then the plaintiffs are entitled to recover 
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damages sufficient to compensate them for the injury they 
have sustained ; provided said stoppage was for an unrea- 
sonable time, or in an unreasonable manner. 

4th. It is true that the defendants have the right to use 
the water in the stream as it was wont to flow, but they have 
no right to use it in such a manner as to alter or change the 
current or stream to the injury of the plaintiffs below. The 
principle of the Common Law is, that a man must so use his 
own as not to injure others. And if the defendants did so 
use the water on their land as to injure the property of plain- 
tiffs, your verdict should be for a sum sufficient to cover the 
amount of injury done. “ Jf said use was illegal, or the 
stoppage for an unreasonable time, it is illegal to interfere 
with the legal right of either owner.” 

5th. Running water while on land belongs to the owner 
of it, but he has no power to divert it from its usual chan- 
nel, nor can he so use it as to interfere with the enjoyment 
of it by the next owner, and if the defendants have so used 
the water while on their lands as to injure plaintiffs, your 
verdict should be for a verdict equal to the injury done— 
provided said use was unreasonable. 

6th. The defendants stand in no better position than Dr. 
Lewis would were he alive and defendant in this case, as 
they purchased only his right—unless the plaintiffs had an 
equitable right in the property sold to defendants, of which 
they had no notice, in which case they obtained the legal 
tile thereto, as Dr. Lewis had, free from the equitable in- 
terest. 


Requests of defendants’ counsel : 


Ist. Whether the defendants used the water in an unrea- 
sonable manner, or detained it for an unreasonable time, is a 
question of fact to be decided by the jury from the evidence 
in the case ; the reasonableness of the detention must be de- 
termined by the jury from the circumstances in the case. 

2d. The right claimed by Pool, that Lewis shall use the 
dam and water on his own Jand for the benefit of Pool, is a 
claim of a sale to Pool by Lewis, of an interest in or concern- 
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ing Lewis’s land, and a contract of this sort is not binding on 
Lewis, unless in writing, signed by Lewis, or some one au- 
thorized to sign it. 

3d. The right claimed by Pool, that Lewis shall use the 
mill in a particular way, cannot exist and be evidence by 
parol alone; to establish such a right against the defendants, 
if they be innocent purchasers without notice, there must be 
evidence in writing. Parol evidence of such a contract made 
between Dr. Lewis and Pool, not brought home to the knowl- 
edge of defendants, cannot affect them. 

4th. If there was a parol contract between Pool and Dr, 
Lewis, that Pool was to have the natural flow of the water 
in the creek unobstructed, yet if Dr. Lewis violated that con- 
tract and kept up his dam and mill until they were sold to 
defendants without notice of any such parol contract, Pool 
cannot enforce any such contract against these defendants, 
and they would not be liable under any such circumstances, 
for any breach of such contract to which they were not par- 
ties, and of which they had no notice. And under these cir- 
cumstances, defendants would not be liable to damages, un- 
less they detained the water an unreasonable length of time. 
The Court further charged upon his own motion, section 
2201 of the Code, (for which see opinion,) and said this is 
the law of the land, by which the jury are to be governed in 
thiscase. That part of the law which refers to diverting the 
water from its natural channel, means that it shall not be 
changed or turned in a different channel, so that it shall not 
leave the land of the next owner below,-and cause it to flow 
in an unusual channel on the land of the owner below, and 
thus injure the water privileges of the owner below, or that 
it shall enter the land of the owner below in a different un- 
natural or unusual place, That part that refers to the use or 
adulteration of the water, refers to such use or adulteration 
as renders the water unfit for ordinary use by those below; 
such as running sewers into streams of water used for drink- 
ing, culinary or-other domestic purposes, throwing night- 
soil, refuse from slaughter pens, or other nauseous matter into 
the stream, so as tointerfere with an enjoyment of the water 
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by those living below, or by using it in tanning, washing, 
brewing, or any other use that interferes with the enjoyment 
of it below. ‘This section refers more especially to injuries 
to the water, as water for ordinary domestic purposes, other 
than its uses as a stream or body for manufacturing purposes. 

Section 2205 of the Code, reads thus: “ The owner of a 
stream not navigable is entitled to the same exclusive pos- 
session thereof as he has to any other part of his land. And 
the Legislature has no power to interfere with him in its law- 
ful use for the benefit of those above or below him, except to 
restrain a nuisance.” This section refers, most probably, to 
water as a body or stream to be used for the purpose of pro- 
pelling machinery. It will be observed that the owner can- 
not be compelled to desist from the lawful use of the stream 
on his own land, nor interfere with its lawful use by any law 
to be passed by the Legislature. Have the defendants used 
this stream lawfully or unlawfully? If they have only ap- 
propriated it to lawful use to run their mills, they have not 
interfered with the legal rights of plaintiffs, and no recovery 
can be had against them. 

It is insisted by the plaintiffs that there was a parol con- 
tract between plaintiffs and Dr. Lewis, one of the prior own- 
ers of this mill property, that the water at his mill should 
never be obstructed so as to injure the furnace of plaintiffs 
below the mill. This is a right incidental to land, and the 
same sort of contract that would convey land, would be re- 
quired to confer this right. If this contract was not reduced 
to writing, it would not carry the right, unless there was a 
consideration paid therefor, and would not be binding on Dr. 
Lewis, if he were in life, and the party defendant in this 
case. 

The jury found for the defendants. The plaintiffs moved 
for a new trial upon the ground that the Court erred in ad- 
ding the italicised words to their requests to charge the jury, 
and in each part of his charge as given, and because the ver- 
dict was contrary to the law and evidence. The Court re- 
fused a new trial, and error is assigned on each of said 
grounds, 
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(In this case, counsel asked for an extension of time allowed 
for the argument of causes, but it was refused.) 


W. T. Worrorp. WARREN AKIN, for plaintiffs in error, 


Appa JoHNnson, by W. H. Dasney. Joun W. Wor- 
ForD, and D. A. WALKER, for defendants. 


By the Court.—Brown, C. J., delivering the opinion, 


The controlling question in the case is, had the defendants 
the right to use the water in the stream, as they did use it, 
for the purpose of running their mill, located a short distance 
above the furnace of the plaintiffs. Judge Parrott, who pre- 
sided on the trial, left it to the jury to determine whether 
the use and detention of the water, by the defendants, were 
reasonable and necessary, under the circumstances of the case 
made by the evidence. We see no error in this. 

In Washburn’s Easements and Servitudes, (side page 267,) 
the rule is laid down as follows: “ The question of a reas- 
onable use of the water by the mill-owner above, depending 
as it must, upon the size of the stream, as well as the busi- 
ness to which it is subservient ; and on the ever-varying cir- 
cumstances of each particular case, must be determined by 
the jury and not by the Court.” It seems to us that a cor- 
rect rule, as to the use of the water by the owner of a mill 
on a stream, is found on side page 253 of the same book, in 
the following language: “ But in doing so, he must use the 
water in a reasonable and proper manner; in propelling and 
operating a mill,suited and adapted in its magnitude to the size 
and capacity of the stream and the quantity of water flowing 
therein. Nor could he detain the water an unreasonable 
length of time, nor discharge it in such excessive quantity 
that it would run to waste. He must use the water in such 
a way and manner that every reparian proprietor, at points 
further down the stream, will have the use and enjoyment of 
it, substantially, according to its natural flow, subject, how- 
ever, to such disturbance and interruption as are necessary and 
unavoidable, in and by the reasonable and proper use of it 





wel SY — ww L al — ' ——— 


Va SOD li‘“C 


ATLANTA, JUNE TERM, 1870. 169 





Pool and Luf burrow vs. Lewis. 


for the operating of a mill of suitable magnitude, adapted 
and appropriate to the size and capacity of the stream and 
quantity of water flowing therein.” 

In thecase of Hetrick vs. Deuchler, 6 Pennsylvania Reports, 
32, the plaintiff’s works were an ancient grist-mill, the defend- 
ant’s a modern saw-mill, on thesame stream. In operating his 
mill, the defendant sometimes detained the water from three 
to five days or more, and, besides using the water for driving 
his mill, applied it to irrigating his land. Besides this, he at 
times let out so much water from his own as to flow the plain- 
tiff’s mill. The Court were urged to rule that such a deten- 
tion must necessarily be objectionable, as being a violation of 
the plaintiff’s rights. But they declined so to do, and sub- 
mitted the question to the jury, whether it was a reasonable 
detention of the water or not. If he detained it no longer 
than was necessary for his proper enjoyment of it, the plain- 
tiff cannot recover, unless, as the Court added in their in- 
structions, the defendant detained the water vexatiously or 
wantonly. And the whole Court, in commenting upon and 
approving those instructions, refer as a test of what may be 
done, to the ‘‘ reasonableness of the detention depending, as 
it must, on the nature and size of the stream, as well as the 
business to which it is subservient, and on the ever-varying 
circumstances of each particular case:” See, also, on this 
point, Mabie vs. Matteson, 17 Wis., 1; Springfield vs. Har- 
ris, 4 Allen, 496. A large proportion of the cases, where 
conflicting rights are set up by such mill-owners to use of 
water, will be found to have been determined by the applica- 
cation of this broad rule, of what is a reasonable use, in view 
of the circumstances of each particular case: See Wash. E. 
and §., side page, 266, and a number of cases there cited. 

Taking this to be the correct rule, and applying it to the 
evidence in this case, we are satisfied these plaintiffs had no 
cause of action. Wethink the defendants made only such rea- 
sonable use of the water under the circumstances of this case, 
as they had the legal right to make. The water was low in the 
stream, and the furnace was being run, as is shown, contrary 
to the practice of judicious operators, on the same stream, 
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under like circumstances, at a time when true economy re- 
quired that it be stopped and that the time be appropriated 
to laying in stock for use, till the rise in the stream, result 
ing from the fall rains, after which there was sufficient water 
for all. 

At any rate, the defendants who first got control of the 
water when it was too weak to supply all, had the right to 
detain it a reasonable time for necessary use at their mill. The 
Court submitted the question of the reasonableness or un- 
reasonableness of the use made of the water, by the defend- 
ants, to the jury, and they found in favor of the defendants, 
And, after a careful review of the testimony given in on the 
trial, we are satisfied they found correctly. Section 2205 of 
the Revised Code declares that, “ the owner of a stream not 
navigable, is entitled to the same exclusive possession there- 
of as he has of any other part of his land, and the Legisla- 
ture has no power to compel or interfere with him in its 
lawful use for the benefit of those above or below him on the 
stream, except to restrain nuisances.” Construing this sec- 
tion with sections 2201 and 2967, we think they do not 
change the common law rule already laid down. They 
secure to the owner of the land over which the stream passes 
the legal-use of it, for the purpose of propelling such ma- 
chinery as is suited to the size and capacity of the stream; 
provided, the water is not obstructed for an unreasonable 
time, and is not diverted from its natural channel when it 
passes to the lands of the next proprietor. 

2. But it is claimed that the evidence.showed that there 
was a verbal contract or understanding, between Pool, one 
of the plaintiffs, and Dr. Lewis, who built the mill, and was 
a partner in the furnace when built, and for several years af- 
terwards, that the water should never be obstructed at the 
mill, but should flow constantly in the channel of the stream 
to the furnace. It is not pretended that this license or con- 
tract, or whatever it may have been, was in writing. And 
the Court below ruled that the plaintiffs could not have the 
benefit of it, because the right claimed to have been conveyed 
by it, which was a right in the plaintiffs to prohibit the de- 
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tention of the water at the mill for such reasonable time as 
the law would otherwise allow, was an interest in land which 
could only be eonveyed by writing: See Code, sec. 1940. 
While we are not prepared to say the Court committed error in 
this ruling, we do not deem it necessary to decide the question. 
The evidence shows that Pool, the plaintiff, was present 
when the Jand upon which the mill is located was sold at ad- 
ministrator’s sale, as the property of Dr. Lewis, and that he 
gave the bidders no notice of this parol license or contract, 
but permitted them to invest their money in the said prop- 
erty, without knowledge of the right he now seeks to set up, 
which existed, if at all, only in parol. Under this state of 
facts, we hold that Pool was estopped from afterwards setting 
up this parol license or contract, to the injury of the pur- 
chasers. And the parties are left just where the law, govern- 
ing in such cases, without license or contract, leaves them. 

There were numerous charges asked, and exceptions to the 
charge as given by the Court, and his refusals to charge, upon 
which we are asked to pass judgment. But as the points 
already decided must, in @ur opinion, control and dispose of 
this litigation, we deem it unnecessary to do so. 

Judgment affirmed. 





S. H Lang, plaintiff in error, vs. Joun R. Latimer, de- 
fendant in error. 


When a party seeks to repudiate and rescind a contract for the sale of 
land on the ground of mistake or fraud : 

Held, that he must repudiate and rescind the entire contract, that he 
cannot treat the contract as a nullity so far only as to excuse himself 
for its non-performance, and at the same time claim the legal right to 
retain the money paid him for the land under that contract, that both 
parties are bound by the contract, or it is not binding on either of them. 

The right of a party to elect to rescind and repudiate a-contract on the 
ground of mistake or fraud, accrues to him on the discovery of the 
mistake or fraud, and not before. 


Money had and Received. Contracts. Evidence. Before 
Judge ANDREWS. Hancock Superior Court. April Term,. 
1870. 
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On the 22d of January, 1863, Latimer conveyed to Lane 
certain land in said county, in consideration of Lane’s note for 
$2,600 00, of that date, due the 25th of December, 1863, 
payable “in currency bankable at par in the banks of Savan- 
nah or Augusta.” On the 27th of July, 1863, Lane con- 
veyed said land to Laurena Tye, executrix of her husband 
and her children, by name, taking her note for the same 
amount, and payable at the same time with Lane’s note to 
Latimer. 

These notes were outstanding at the close of the late war, 
and the said three parties, on the 22d of September, 1866, 
submitted to arbitration, as follows: ‘The said John R, 
Latimer having sold the said tract in dispute to the afore- 
said S. H. Lane, and he, the said Lane, having sold the tract 
to the aforesaid Mrs. Tye; now, whereas, the aforesaid §, 
H. Lane and Mrs. L. Tye, have erected upon the aforesaid 
premises certain buildings, since the purchase of the same by 
them, and whereas, the said John R. Latimer agrees to re- 
take the aforesaid premises, paying for them a valuable con- 
sideration. Now, the real matter in dispute is not in refer- 
ence to the land, but in reference to the value of the build- 
ings erected thereon, and in reference to the rent of the prem- 
ises for the last three years.” On the 2d of October, 1866, 
the arbitrators adjudged said improvements to be worth 
$450 00, and that “in the settlement and trade between the 
parties in the retaking of the land by John R, Latimer,” 
nothing should be allowed for rent. 

On the 30th of January, 1867, Latimer ‘sned Lane on his 
$2,600 00 note aforesaid. Latimer tendered said $450 00 to 
Lane and Mrs, Tye, and insisted on possession of the land, 
but Mrs. Tye would not give possession. Latimer filed a 
bill against her, reciting the foregoing and praying that she 
be compelled to give Latimer possession pursuant to said 
award. In it he averred that Lane sold the land to Mrs. 
Tye. Pending the action, Lane and Latimer agreed in 
writing, “to settle the land difficulty” between them by 
Latimer’s agreeing to pay Lane $2,125 00 for said land, and 
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Lane’s agreeing to make Latimer a good and sufficient title 
thereto, when said bill filed by Lane against Mrs. Tye was 
decided. Andon the 14th of January, 1868, Latimer de- 
livered to Lane the following paper 

“$2,125 00. Received of S. H. Lane, twenty-one hun- 
dred and twenty-five dollars, in payment for five hundred 
avres of land, known as the Tye place, possession to be given 
when the suit at law concerning the place, now pending, is 
decided. January 14th, 1868. J. R. Later.” 

Said bill in equity was demurred to, and the demurrer was 
overruled. Without any trial, Latimer dismissed this bill 
in April, 1869. 

On the 16th of September, 1869, Lane sued Latimer for 
$2,125 00, averring that on the 30th of December, 1867, 
Latimer fraudulently represented tohim that he had an equi- 
table right to the title to said land, and that Lane, knowing 
the land and trusting Latimer’s representations as to his 
rights, agreed to buy from him said land, and on the 14th of 
January, 1868, paid Latimer $2,125 00 for it, taking the re- 
ceipt aforesaid ; that Latimer knew, on the 30th of Decem- 
ber, 1867, that he had no equitable right to the title in said 
land ; that Latimer fraudulently continued his bill aforesaid 
(it being the “suit at law” alluded to in said receipt,) and 
finally voluntarily dismissed it, because he had no equitable 
right to title to said land; that thereupon Lane demanded 
his $2,125 00 back, but Latimer to pay it, wholly refused 
to his damage, ete. 

Latimer pleaded that his promise to give possession of 
said land was based upon said agreement of the 22d of Sep- 
tember, 1866, in which Lane represented said land to be in 
possession of Mrs. Tye solely, and upon the award made 
under said agreement, and his offer to pay said $450 00. At 
said time his said bill was pending, and Lane had told him 
that nothing was in the way of the specific performance prayed 
for, but the indisposition of Mrs. Tye to regard her agree- 
ment, and at the time of said promise to give him possession, 
Lane told him that Linton Stephens had said that the 
wished-for decree was certain; that Lane knew that Lat- 
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imer’s promise of said possession was based upon the belief 
that Mrs, Tye would give possession, and that his failure to 
deliver possession resulted from his inability to do so, and 
that that inability was caused by Lane’s failure to perform 
his agreement ; that his expectation of being able to enforce 
the performance of said agreement against Mrs. Tye, was 
founded solely on Lane’s fraudulent representation that Mrs, 
Tye solely had possession of said land; whereas, in fact, the 
land belonged to her as executrix of her husband and to her 
named children, and was in their joint possession under said 
deed from Lane; that these children were not parties to said 
agreement of the 22d of September, 1866, and therefore they 
could not be compelled to perform. When this last cause 
was called for trial, an order was first taken dismissing the 
suit brought by Latimer against Lane, on the $2,600 00 note. 

Plaintiff’s counsel read in evidence the said receipt, said 
agreement of the 30th of December, 1867, said bill in equity, 
the demurrer, etc., with the order dismissing the same. A 
demand and refusal of title and possession of said land, and 
that said bill was the “suit at law” alluded to in the re- 
ceipt, were admitted by defendant. The defendant’s counsel 
read an admission by plaintiff that he did tell defendant and 
his counsel that he made a deed to said land to Mrs. Tye, 
when in fact it was made to her as executrix of her husband 
and to her children, therein named. It was then shown that 
upon the discovery that the deed was so made, Latimer’s 
counsel was of opinion that there could be no recovery in said 
bill because of said interest of the childrén, and thereupon 
and for that reason, the bill was dismissed, after the demur- 
rer was overruled, and before the pleas were heard or any 
answer filed. ‘The deeds from defendant to plaintiff, and 
from plaintiff to Mrs. Tye, as executrix, and her children, 
were read in evidence. Defendant then testified, that ina 
few days after the maturity of his $2,600 00 note he tendered 
to Lane the sum in Confederate treasury notes, and that he 
refused to accept them in payment, (that, in addition to the 
consideration of the land expressed in writing, in the con- 
tracts of the 30th of December, 1867, the 14th of January, 
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1868, and said submission, it was also verbally agreed that 
the note for the original purchase-money was to be given up 
by him to plaintiff.) This testimony in ( ) came in over the 
objection of plaintiff’s counsel. It was shown that said note 
was never delivered up, and that suit on it had pended till 
just before this trial. Defendant’s counsel also read in evi- 
dence said submission and award. Mrs. Tye’s son then tes- 
tified that his mother, in November, 1866, and since, refused 
tocomply by giving possession, because (Lane had promised 
to get her another home and had not), he further testified 
that Mrs. Tye had paid Lane for the land in Confederate cur- 
rency. This evidence in () the Court ruled out when he 
came to charge the jury. It was admitted that defendant 
was ready and willing to comply with said award. In re- 
buttal, Lane testified that he bought the land from Latimer 
for Mrs. Tye, and so wrote Latimer, and offered him Confed- 
erate currency in payment therefor ; that Latimer knew when 
he sold him the land, that it was being bought for Mrs. Tye, 
but he did not deal with Latimer as Mrs. Tye’s agent ; that 
he had no personal interest in the land; never received any 
benefit from it in any way; that he received from Mrs. Tye 
the amount of the note due to him in Confederate currency 
about the 6th of January, 1864, and tendered the same to 
Latimer, who refused to receive it; that said currency was 
then bankable at par in Augusta and Savannah ; that hesub- 
sequently funded said currency, on account of Mrs. Tye, 
with Turner as Confederate States agent; that Mrs. Tye af- 
terwards drew $800 00 of it to buy a horse for her son, and 
the balance was applied to the payment of her taxes; that 
there was a dispute as to whether he received said currency 
from her as her agent to pay Latimer’s note on Lane, or in 
payment of her note to him of the same amount, and upon 
that point a suit is now pending between Mrs. Tye and Lane. 
He further testified that when he told Latimer that the deed 
was made to Mrs. Tye, he had forgotten the form of the deed, 
as he bought it at the request of Mrs. Tye, although he knew 
the money to pay for it was to be raised from the property of 
her husband’s estate, of which she was executrix, and he so in- 
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formed Latimer at the time of the purchase, and that the 
money was in fact so raised. It was shown by letters of de- 
fendant that the original note was to be paid in Confederate 
currency. It was shown by a bank agent that such currency 
was bankable at par in Augusta and Savannah on the 6th of 
January, 1864. The table of Barber & Son, showing the 
relative value of such currency and specie, was used as eyi- 
dence. It was admitted that the land was then worth 
$2,500 00. There was no controversy as to the facts. 

The Court charged the jury, among other things, that this 
case turned upon the point whether plaintiff had informed 
defendant, whether intentionally or by mistake, that he had 
made a deed for the land to Mrs, Tye only, when, in fact, he 
had conveyed the land to her as executrix and her children, 
(by reason of which Latimer was prevented from giving pos- 
session to Lane,) if he did so inform him, plaintiff could not 
recover; that this cause is controlled by the principle of law, 
that when one of two innocent persons had to suffer by an 
act, the one in fault must bear the loss; and also that the le- 
gal effect of the contract of the parties as proven was to dis- 
charge the original note of Lane to Latimer, whether it was 
delivered upon or not. The jury found for the defendant. 
Plaintiff’s counsel moved for a new trial upon the grounds 
that the Court erred in admitting the parol evidence of a con- 
sideration between the parties other than that expressed in 
said written agreements, in charging as aforesaid, and be- 
cause the verdict is contrary to the law and evidence. The 
new trial was refused, and error is assigned on each of the 
grounds for a new trial. 


Toomss & DuBose. C. W. DuBose and J. T. Jorpay, 
for plaintiff in error, said if defendant was prevented from 
giving possession by the fraudulent representation of plain- 
tiff, he can only rescind the contract and pay back the money. 
2d Parsons on Con., 192-3, 278, 782-8; 5th East., 449; 
2d Young and J.,278; 3 Greenleaf, 30; 1st Denio, 69; 4th 
Man and G., 903; 1 M. and W., 231; 3 Wend R., 236; 8 
Metcalf, 550; 23 Pick R., 283; 4 Mass. R., 502; 3 Foster, 
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519; 1 Metcalf, 557. He has waived the right to rescind, 
ifhe had it: 2 Parsons on Con., 279, and notes: Blyden- 
burg vs. Welsh, Bald., 331; 8 Barbour, 10; 1 A. and E., 
40; (28 E. C. L.) The misrepresentation was not material, 
as in no view could Mrs. Tye have been compelled specifically 
to perform: 2 Parsons on C., 207; 5 Barbour, 91 ; R. Code, 
sec, 3134. 


Linton STEPHENS. E. H. Portus, for defendant. The 
parol evidence was admissible: R. Code, sec. 3750. De- 
fendant was excused from performance by said misrepresen- 
tation ; Chitty. on C., 633; R. Code, sec. 2832; 2 Parsons 
on C., 676; Borden vs. Borden, 5 R., 72. The party 
in fault cannot abandon the contract: Ch. on C., 636, 587. 
If plaintiff kept defendant from performing, defendant can 
keep the money as if he had performed: Addison on C., 
879, 1121. 


WARNER, J. 
e 


It appears from the record in this case, that on the 30th 
day of December, 1867, Lane and Latimer executed an 
agreement in writing, reciting that they had that day agreed 
to settle the land difficulty between them on the condition 
therein named, (to-wit :) that said Lane agrees to pay to Lat- 
imer $2,125 00 in payment for a tract of land which Mrs, 
Laurena Tye now resides on; the said Latimer agrees to 
make the said Lane a good and sufficient title when the suit 
is decided, now pending between said Latimer and Mrs. 
Taurena Tye. It also appears, that, on the 14th day of Jan- 
uary, 1868, Lane paid Latimer the $2,125 00 for the land, 
and took his receipt therefor. Afterwards, in September, 
1869, Lane sued Latimer to recover back the $2,125 00 
paid him for the land, alleging that he had refused to make 
him a title to the land, in accordance with his written agree- 
ment. ‘To this action, Latimer filed a special plea, setting 
forth various grounds of defence. On the trial, it appears 
from the evidence in the record, that in May, 1863, Lane 
purchased the land from Latimer for Mrs. Tye, for the sum 
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of $2,600 00; gave his note to Latimer for that amount, 
payable in currency bankable at par in the banks of Savan- 
nah or Augusta, which was secured by a mortgage on the 
land. Latimer conveyed the land, by deed, to Mrs. Tye, as 
executrix of the estate of Daniel Tye, and to her five chil- 
dren by name. In January, 1867, Latimer sued Lane on 
the note given for the land. It appears from the evidence 
in the record, that Mrs. Tye paid Lane for the land in Con- 
federate currency, and that Lane tendered the same currency 
to Latimer in payment of his note, the same being bankable 
in Savannah and Augusta at that time, which currency Lat- 
imer refused to receive. 

Afterward, it appears the parties agreed to rescind the land 
trade; Latimer was to take the land back and give up to Lane 
his note given therefor, and they referred the only question 
then in dispute between them, as to the rent of the land and 
improvements made thereon, to two arbitrators, who made 
their award on the 2d day of October, 1866, awarding and 
deciding that the value of the ¢mprovements made on the 
land was $450 00, and that in the settlement of the trade be- 
tween the parties, in the re-taking of the land by Latimer, 
nothing should be allowed for rent, but the said sum named, 
for improvements. The note of Lane and the mortgage to 
secure the payment thereof, appears to have remained in the 
possession of Latimer or his counsel. On the 9th of March, 
1868, Latimer filed his bill on the equity side of the Court, 
against Lane and Mrs. Tye, praying that they might be de- 
creed to execute to him a deed to the land: It appears from 
the record, that the sale of the land, made by Latimer to 
Lane, after the recision of the original contract, and after the 
award of the arbitrators, as to the improvements and rent of 
the premises, was made on the 30th of December, 1867, and 
that Lane paid to Latimer the consideration of this last sale 
of $2,125 00, on the 14th of January, 1868, which was prior to 
the time of the filing of the bill for specific performance. It 
also appears from the evidence in the record, that at the time 
the parties agreed to rescind the original contract, and at the 
time of the arbitration, and at the time of making the last 
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contract, Latimer did not know that Lane had conveyed the 
title to the land to Mrs. Tye, as the executrix of her deceased 
husband and to her children, but it is admitted that Lane 
told Latimer that he had conveyed the land to Mrs. Tye; 
that upon the discovery of this fact, he dismissed his bill for 
specific performance, and on the trial of the case in the Court 
below, claimed that, in consequence of the misrepresentation 
of Lane, as to the title conveyed to Mrs. Tye, it was such a 
fraud or mistake on the part of Lane, as would authorize 
him to rescind the contract, or excuse him for its non-per- 
formance. The Court charged the jury in substance, “ that 
if Lane had informed Latimer, whether intentionally or by 
mistake, that he had made a deed to Mrs. Tye only, to the 
Jand, when in fact he had made it to her as executrix and 
for her children, by reason of which Latimer was prevented 
from giving possession to Lane, and if he had so informed 
him, plaintiff could not recover ; that this case was controlled 
by that principle of law, that where one of two innocent per- 
sons had to suffer by an act, then the one in fault must bear 
the loss, and that the legal effect of the contract of the par- 
ties as proven, was to discharge the original note of Lane to 
Latimer, whether it was delivered upon or not.” 

This charge of the Court, in view of the facts contained in 
the record, was error. Inasmuch as Latimer sought to repu- 
diate the contract for the sale of the land to Lane, on the 
ground of fraud or mistake, he must repudiate it entirely ; 
he cannot treat the contract as a nullity so far only as to ex- 
cuse himself for its non-performance, and at the same time 
claim the legal right to retain the money paid him by Lane 
for the land under that contract. The contract is binding on 
both the parties, or it is not binding on either of them. If 
Lane is not entitled to have the land, under the contract, then 
Latimer is not entitled to have the money paid him by Lane 
for the land, under the contract. The legal effect of the re- 
cision of the contract between the parties, is to place them in 
the same position which they originally occupied before there 
was any recision of any contract in respect to the land. 
Miller vs. Cotton, 5th Georgia Reports, 341; Code, 2809. 
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That is to say, Lane is entitled to recover the money back, 
which he paid Latimer for the land, on the 14th January, 
1868. And Latimer, on the discovery of the fraud or mistake 
in the conveyance of the title to the land by Lane to Mrs, 
Tye and her children, had the right 1o enforce the payment 
of his note and mortgage, made and executed by Lane to him 
for the land, on the 23d day of June, 1863. His right to elect 
and repudiate the subsequent contracts made on the ground 
of fraud or mistake, accrued to him on the discovery of the 
fraud, or mistake, and not before. 
Let the judgment of the court below be reversed. 


JAMES RusHIy, plaintiff in error, vs. JAMES R. GAvsE, de- 
fendant in error. 


The homestead and exemption provision of the Code is the exemption 
law of this State, referred to in the bankrupt Act of the United States, 
and, as by the Code, said homestead is not subject to levy and sale, 
even for the purchase-money, a judgment against a discharged bank- 
rupt, though obtained before his discharge, cannot levy upon and sell 
a homestead for the bankrupt, set apart by the bankrupt officials, even 
though said judgment be for the purchase-money of the same. 


Lien. Exemption. Bankruptcy. Before Judge ANDREWs. 
Hancock Superior Court. April Term, 1870. 


In June, 1863, Gause gave Rushin a promissory note for 
$362 50, for the purchase of certain land in said county. 
Rushin sued Gause upon it and obtained judgment on the 
10th of October, 1866. The fi. fa. issued upon said judg- 
ment was, on the 29th of October, 1869, levied upon said 
land. Before this levy Gause had been adjudged a bank- 
rupt, under the Act of Congress of the 2d of March, 1867, 
his schedule filed with his petition for such discharge in- 
cluded said land, and the land was, by his assignee in bank- 
ruptcy, regularly laid off and assigned to him as exempt from 
his debts. He met said levy by an affidavit that it was ille- 
gal because said land had been so exempted. Rushin did 
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not prove his debt in bankruptcy, but relied on the lien of 
said judgment. Upon these facts the Court held that said 
levy was illegal and dismissed it. ‘That is assigned as error. 


J. T. Jordan, by W1LL1AM REESE, for plaintiff in error. 


Linton STEPHENS, for defendant, said the bankrupt Act 
adopts exemptions of force in 1864, and that in 1864 the 
exemption of realty was not subject to payment of the pur- 
chase-money for said realty: Irwin’s Code, Section 2013. 


McCay, J. 


The bankrupt law of Congress, of the 2d of March, 1867, 
Section 25, vests in the bankrupt, free from his debts, what- 
ever property the State exempted from levy and sale, under 
laws in force in the year 1864, and we must presume that 
the property now levied on, as it was set apart to the debtor, 
under the proceedings in which he was declared a bankrupt, 
is property that was exempted by our Code which went into 
force as the law on the Ist of January, 1863. Section 2013 
of the Revised Code, exempts certain real estate from levy 
and sale as the homestead of the debtor, but makes no excep- 
tion in favor of a debt due for the purchase-money, as does 
our Constitution of 1868. The debtor takes the exemption 
under the law by which it is granted to him. That law did 
not make it liable to be sold for the purchase-money, and in 
our judgment it is not so liable. 

It is not worth while to repeat the arguments which es- 
tablish that the “Code” became the law on the 1st of Jan- 
uary, 1863, even as to those clauses which altered the pre- 
vious laws. The Act of December 19th, 1861, can be sus- 
tained as a valid Act, and by that Act the Code, as such, is 
made the Jaw. The provisions in the Code were, without 
doubt, intended to repeal all the former exemption laws in- 
consistent with what was there provided. And the Act of 
1843, excepting debts due for the purchase-money, is clearly 
inconsistent with that broad provision of the Code which 
exempts the property from sale under any judgment. The 



































182 SUPREME COURT OF GEORGIA. 


Clark vs. Jennings. 











bankrupt Act discharges the debtor from all debts save those 
therein specially excepted, and this is not one of the exce 
tions ; and the presumption of law is, that the Bankrupt Court 
saw to it that all the requisites necessary to made its judg. 
ment binding, had been complied with. The fact that the 
plaintiff saw fit not to prove his debt, cannot help him 
unless, perhaps, he was the owner of a specific lien, 
Judgment affirmed. 


ZACHARIAH H. Cxiark, trustee, plaintiff in error, vs. THomas 
C. JENNINGS, administrator, defendant in error. 





A bill was filed to marshal the assets of a decedent’s estate, and the Court 
decided that a note given for the purchase-money of a slave was not 
entitled to be paid out of the assets of the estate : 

Held, that in accordance with the ruling of a majority of this Court, in 

Shorter vs. Cobb, and White vs. Hart, the Court below had no juris- 

diction, or authority, to enforce any debt, the consideration of which 

was a slave or slaves. 


Constitutional Law. Slave Notes. Before Judge An- 
DREWsS. Oglethorpe Superior Court. April Term, 1870. 





Jennings, as administrator of one Mattox, filed his bill for 
direction and marshalling the assets of said estate, against the 
creditors of Mattox. Clark, as trustee for Mrs. Hayes, was 
one of Mattox’s creditors, and was claiming part of the assets 
upon a promissory note, given by Mattox,.on the 6th of Jan- 
uary, 1860, to him, as such trustee, for $1,900 00. Onit 
$135 00 had been paid on the 21st of January, 1861, and 
$200 00 on the 1st of August, 1862. It was admitted that 
this note was due and unpaid, and that there was a sufficiency 
of assets for its payment in part. But it being also admitted 
that the note was given fora slave, the administrator con- 
tended that the Court could not order any thing paid to said 
trustee on said note. 

There was no dispute as to any other fact. Thereupon 
the Chancellor entered a decree excludingsaid note from par- 
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ticipation in the said assets. He put his judgment upon Ar- 
ticle V, Section X VII, Clause I, of the Constitution of Geor- 
gia, of 1868, holding the same to be constitutional. 

(Here counsel for plaintiff in error submitted the cause 
without argument, stating that his object was to take the 
cause to the Supreme Court of the United States.) 





Rosert Toomss, for plaintiff in error. 
MatrHews & Retr, for defendant. 


WaRNER, J. 


According to the ruling of the majority of this Court, in 
Shorter vs. Cobb, 39th Georgia Reports, 285, and White vs. 
Hart, Ib., 306, the Court below had no jurisdiction or author- 
ity to enforce any debt, the consideration of which was a 
slave or slaves. 

Let the judgment of the Court below be affirmed. 





JEREMIAH MAXkEy, plaintiff in error, vs. A. A. BELL, de- 
fendant in error. 


No man in this State is subject to any civil or political incapacity by 
reason of his opinions upon any subject, and that one is a Universalist 
or infidel, or holder ofany faith, or views, is no ground for his removal 
from the guardianship of minor children, to which he was appointed by 
the will ofthe deceased father of the children. 


Constitutional Law. Universalism. Before Judge AN- 
DREWs. Oglethorpe Superior Court. April Term, 1870. 


Maxey averred that Bell, of Morgan county, was executor 
of James Maxey, deceased, was mismanaging said estate in 
the particulars specified, and was of doubtful solvency, and 
that Bell was also testamentary guardian of James Maxey’s 
daughter and son, aged respectively nearly fourteen and 
nearly ten years, “ that said children are unwilling to remain 
in the custody of said guardian,” that he was not a proper 
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person to have the custody of the minors, “ his religious 
creed being that usually denominated Universalism.” He 
prayed that the Ordinary of Oglethorpe county should com- 
pell Bell to give security as executor, and that he be re- 
moved from said guardianship. 

By consent, the cause was appealed to the Superior Court, 
In that Court the petition was amended by striking its 
grounds as put, and averring in lieu, as follows: Petitioner 
is own uncle of said minors, is a Baptist of long and good 
standing; Bell is, and long has been “an infidel of the order 
usually denominated Universalists, who deny the gospel, and 
profess to believe that all will finally be saved ;” testator 
professed the same belief, and was consequently a sympa- 
thizing friend to Bell, advised with him as to his will; Bell 
wrote the will ; it specifically directs as to the management of 
his property, but says nothing as to the management of his 
children, except that they be educated as well as their means 
will allow, “and be brought up to habits of industry, and 
(have) the principles of morality and a sense of moral obliga- 
tion instilled into their minds.” ‘The property is small; 
one person should be guardian of both the property and the 
wards; they can be more comfortable and more cheaply ed- 
ucated on their father’s place, under petitioner’s charge, (es- 
pecially as that is near to a school and several Christian 
Churches,) than at Bells. The prayer was for Bell’s removal 
from the guardianship, and petitioner’s appointment in his 
stead. 

The petition, as amended, was demurred to generally. The 
demurrer was sustained, and that is assigned as error. 


Rerp & Morton, for plaintiff in error, said preventive 
justice was better than punitive justice: 1 P. Wm’s., 704. 
This is a Christian Government: 2 Story’s Eq. Juris., secs. 
1341, 1342, 1343; Adam’s Eq., 282; 2 Kent’s Com., 205; 
3 L, Cas. in Eq., 575, et seq., 566 ; R. Code, secs. 1702, 4495. 


J. D. Matruews, for defendant, said an Universalist is 
not an infidel: Buck’s Theo. Dic., “ Universalist.” With- 
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out regard to faith or opinions, all have equal civil and polit- 
ical rights in Georgia: Constitution of 1868, Art. 1, Secs. 6 
and 12; of 1865, Art. 1, Sec. 5,; of 1861, Art. 1, Sec. 7; of 
1798, Art. 4, Sec. 10; Wharton’s Cr. L., Par. 2539, et seq. ; 
Bishop’s Cr. L. Par. 376, e¢ seqg.; Rev. Code, secs. 1648, 
et seq.; 10 Vesey, 56, 60,63; 12th Vesey, 492; 15th Vesey, 
445; Jacobs R., 245, 266 ; 2 Russ. R., 1, 20, 21. 


McCay, J- 


It is a little extraordinary that the spirit of intolerance 
should need such precise restraints to keep it within bounds, 
It has for years been the settled law of this State, that men 
shall not be molested for their religious opinions. The Con- 
stitution of 1861 and 1865, each added, “ nor prohibited from 
holding any public office or trust on account of his religious 
opinions:” Constitution 1865, Article 1, section 5. By a play 
upon the word “religious,” some orthodox people did not ad- 
mit that this protected one who had opinions which they did 
not think were “religious.” This very proceeding calls Mr. 
Bell an “ Infidel,” of the sect of Universalists, with intent, 
we suppose, to put him out of the protection of the Constitu- 
tion, as one whose opinions could not be classed as religious. 
But without doubt, even the Constitution of 1861 and 1865, 
mean, by this, opinions upon matters relating to the relation 
between man and his Maker. But our present Constitution 
gives broader language. After using the language of the 
Constitution of 1861 and 1865, Article 1, Section 6, it adds 
another clause: Section 12, Article 1, is in these words: 
“ No person shall be molested for his opinions, or be subject 
to any civilor political incapacity, or acquire any civil or 
political advantage in consequence of such opinions.” This 
cuts at the root of the whole matter—leaves not a single link 
of the old chain by which, for so many centuries, men have 
tried to bind in fetters the human mind. 

In Georgia, a man may think as he pleases upon any sub- 
' ject, religious, philosophical or political, and is not, for that, 
under any civil or political disability. id 

The otfice of guardian is a public trust, and these clauses 


Vou. x11.- 13. 
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declare no man incapaciated for that trust, by reason of his 
opinions. 

If men act badly, lead lives rendering them unfit to have 
the rearing of children, we will not say that the Courts may 
not interfere. But over men’s opinions, by the laws of Geor- 
gia, we have no jurisdiction, and we think this is a wise pro- 
vision. 

Judgment affirmed. 


Joun H. Newron, plaintiff in error, vs, Josuua R. Price, 
defendant in error. 





In March, 1863, P., sold to N., ninety thousand pounds ginned cotton, 
for the sum of $18,000 00, which was paid for in Confederate money, 
and P, agreed in writing to deliver the cotton at Wootten’s station, on 
the Southwestern Railroad, within ten days after demand during the 
present year, the cotton to be in about one hundred and fifty bales, and to 
be in good shipping order as to the quality of the rope ; the bagging if de- 
cayed to be patched, and put in good order up to the present time; the 
cotton to remain on the premises of P., the vendor, on his farm in Lee 
county, on floor in houses, and under good shelters during the present 
year if desired free of charge. If the amount of weight of cotton in the 
bales now ginned should fall short of the number of pounds mentioned, 
it was to be made good or supplied out of the crop of 1861, of the best of 
that cotton remaining; N., the purchaser, takes all the risks from this 
date. It appears from the evidence in the record, that there were only 
about one hundred and thirty bales of the cotion packed at the time of 
the sale, and that the gin-house of P., containing unginned cotton of 
1861 was destroyed by fire, and the main question on the trial was, 
whether N., the purchaser of the cotton, by a subsequent agreement 
with P., had waived his right under the contract to have the balance of 
the cotton packed, or whether he had consented to let the cotton of the 
crop of 1861, remain as it then was, unpacked, in the gin-house of P., 
the vendor, at the risk of N., the purchaser. In regard to this main 
question in the case, the evidence in the record is conflicting and con- 
tradictory. The jury found a verdict in favor of the defendant, and a 
new trial was refused by the Court below: 

Held, That this Court, in accordance with its repeated rulings, will not 
interfere with the verdicts of juries when the evidence is conflicting or , 

| contradictory, as it is the exclusive province of the jury to judge of the 

) ad credibility and weight of the evidence submitted to them, when no ma- 

terial principle of law has been violated by the Court in submitting the 
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case to their consideration. In view of the facts contained in this re- 
cord, and the rulings of the Court in relation thereto, we find no error 
which will authorize the reversal of the judgment of the Court below in 
refusing a new trial. 

One of a series of letters written during a correspondence, as to the same 
transaction, and in reply to one from the plaintiff, may be introduced 
as evidence by the defendant. (R.) 

If the charge of the Court collectively be right, a new trial will not be 
granted though some isolated part of it be wrong. (R.) 


Contracts. Waiver. Motion for New Trial. Bill of 
Exceptions. Before Judge Grsson. Washington Superior 
Court. October Term, 1869. 


Price made and delivered to Newton, the following paper. 


‘*Davisporo, Ga., March 11th, 1863. 

“Ree’d of John H. Newton, eighteen thousand dollars, for which I 
bind myself, my heirs and assigns to deliver, within ten days after demand, 
during the present year, at Wootten’s station, (station 11, S. W. R. R., 
ninety thousand pounds of ginned cotton, to be weighed on the platform 
at said station, balance weights ; the cotton to be in about 150 bales, and 
to be in good shipping order as to quantity of ropes. The bagging if de- 
eayed, is to be patched and put in good order up to the present time. 
The cotton is to remain where it now is, on my farm in Lee county, Ga.) 
on floors in houses, and under good shelter during the present year, if de- 
sired, free of charge. Ifthe amount of weight of cotton in the bales now 
ginned should fall short of the number of pounds mentioned, it is to be 
made good or supplied out of the crop of 1861, of the best of that cotton 
remaining. Said purchaser, John H. Newton, takes all further risks 


from this date. 
“J. R. Price.’ 


On the 20th of August, 1867, Newton sued Price, setting 
forth said paper, averring that on the 11th of March, 1863, 
he paid Price $18,000 00 for said cotton, that the cotton re- 
mained in Lee county till the 1st of August, 1865, when he 
demanded the same, and Price failed to deliver more of it 
than seventy-two thousand two hundred and eighteen pounds, 
refusing to deliver the balance, seventeen thousand seven 
hundred and eighty-two pounds, to the damage of Newton 
$15,000 00. 

On the trial plaintiff’s counsel read in evidence said paper, 
and proved the demand and refusal of delivery as charged. 
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Knott & Howes, commission merchants, testified that, on the 
7th of July, 1865, they bought of one Salter, twenty bales of 
cotton weighing eleven thousand one hunred and twenty-five 
pounds, which was shipped from Wootten’s station; that 
Newton showed that this cotton had been stolen from him, 
and they paid him therefor $1,040 25 in currency, and 
$75 80 in gold. Price’s overseer, during 1861 and up to 1st 
of September, 1865, testified that Price was but seldom at his 
plantation; that in March or April, 1863, Price told him of 
said sale, and said to him, if the bales already packed did not 
weigh ninety thousand pounds, it was to be ginned of the 
crop of 1861 to make that amount; part of the cotton was 
in bales stored in some unoccupied negro-houses, part under 
the gin-house and part under some sheds in the old horse-lot, 
and Price instructed him to remove the cotton from the gin- 
house and old horse-lot, and to put it into other houses near 
that in the negro-houses, so that Newton could have it in- 
sured, Price further instructed him to deliver the cotton 
to Newton when he called for it. He testified tliat there 
were then about one hundred and thirty-one or one hun- 
dred and thirty-two bales of cotton on the plantation. On 
removing them: the ropes of six or eight bales broke, these 
bales were thrown into the lint room and never repacked for 
want of rope and bagging; the cotton had not been weighed 
except when gathered ; it was of poor quality and in bad 
order, but it was put into good shipping order. Between the 
8th and 12th of August, 1865, he delivered Newton at said 
station, one hundred and one of said bales; one had been 
sold for taxes. Nineteen bales had been stolen from one of 
the houses and it was burned, and one or two bales were 
burned in it ; part of the crops of 1861 and 1862, with eight 
or ten bales of unpacked lint in the gin-house, was burned 
also. There was also other seed cotton of the crops of 1861, 
1862 and 1863 in other buildings; about seventeen thousand 
pounds of the crop of 1861 was in the old dwelling and was 
not burnt. He further testified, that Price told him he sold 
the cotton because he was afraid it would be damaged or 
stolen, and that he wished to pay for some lands in Wash- 
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ington county, Geergia; his impression is that Price used 
at least part of said money in paying his debts, and for land. 
He said he sent from the plantation to different parties 
named, twenty-nine bales of cotton, between June the 6th, 
1862, and the 6th of September, 1862, and part of the crop 
of 1861. The agent of the Railroad Company, at said sta- 
tion, testified, that one hundred and one bales of the cotton, 
weighing fifty-six thousand and seventy-three pounds, were 
delivered in Newton’s presence, between the 8th and 12th of 
July, 1865, except the last two which were delivered on the 
14th of July, 1865. 

They also read in evidence several letters from Price, one 
to his overseer, dated the 25th of March, 1863, introducing 
Newton to him, saying he had sold Newton all the “ cotton 
packed on the plantation,” and asking him to allow Newton 
to examine its condition. Another, dated the 28th of March, 
1863, from Price to Newton, furnished a diagram of the 
position of the different lots of cotton on said plantation, say- 
ing there were only about one hundred and thirty bales of it 
packed, that the gin-house and lint-room were full of seed- 
cotton and ginned-cotton. Another letter dated the 8th of 
November, 1864, from Price to Newton, purporting to be a 
reply to one from Newton of the 4th, gave Price’s consent 
that the cotton should remain in statu quo, at Newton’s 
risk. It was shown that cotton sold from August, 1865, till 
the trial, at prices varying from eight to fifty-eight cents per 
pound, that in August, 1865, the price was thirty-five cents 
per pound, and between the fall and winter it was fifty-eight 
cents, and that in the fall of 1865 and through 1866, it took 
from $1 50 to $2 00 in greenbacks to buy one of gold. 
Here plaintiff rested his cause for the present. 

Defendant’s counsel introduced evidence as follows: That 
greenbacks as compared with gold during the time last stated, 
ranged as $1 00 to $1 40 or $1 60. They put in evidence 
over plaintiff’s objections, a letter from Price to Newton, 
dated the 10th of July, 1866, which had been drawn from 
Newton by notice. That letter purported to reply to one of 
the 5th of July, 1866, averred that, by the contract, Newton 
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was confined to the crop of 1861, that of that crop there was 
one hundred and thirty-three bales, and the balance was jp 
the seed in the gin-house, where there was no packed cotton; 
that in the diagram sent him he especially set out the gin- 
house, said Newton had already made sufficient out of this 
Confederate contract, and he refused to pay him anything 
more. 

Dr. Price testified, reiterating the trade, etc., saying he 
was paid in Confederate money, that Newton proposed an 
arbitration which he declined; that Newton told him he 
insured the ninety thousand pounds; he admitted that he 
paid his debts and bought land with part of said money, 
but how much was so used he did not know; the balance 
perished on his hands; he said he told Newton, in March, 
1863, that all the cotton was not packed, and Newton waived 
the packing of the balance and received it as it was, and 
wrote him for the diagram, in which he said he wished to 
insure his interest in the cotton in the gin-house. (The loss 
of this letter was shown.) 

In rebuttal, plaintiff's counsel read in evidence said poli- 
cies of insurance. The first was on one hundred and fifty 
bales of cotton on said plantation, from March 18th, 1863, 
to 18th September, 1863; the second was for one hundred 
and thirty bales, from the 3d of April, 1863, to July 34d, 
1863. This second was taken in lieu of the first which had 
been cancelled. Newton testified that he made this substi- 
tution when he learned that there were but one hundred and 
thirty bales packed, and denied having told Price anything 
to the contrary of this, and said he never applied for or re- 
ceived any insurance upon any unpacked cotton, or any seed- 
cotton ; that he bought only packed cotton and did not know 
that there was any loose cotton in the gin-house. The bal- 
ance of his testimony was a review of the foregoing, showing 
how many pounds short he was and its value as aforesaid. 
The Court charged the jury as shown in the motion fora 
new trial. The verdicg was for the defendant. Newton’s 
counsel moved for a new trial upon the following grounds: 
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Ist. Because the verdict was contrary to the evidence in 
the case. ; 

2d. Because the verdict was strongly and decidedly against 
the weight of evidence and the law of the case. 

3d. Because the verdict was contrary to the charge of the 
Court, in this, that the Court gave the following requests of 
counsel for plaintiff as the law applicable to the case : 

“Tf Price agreed to deliver ninety thousand pounds of 
cotton in one hundred and fifty bales, or thereabouts, he was 
bound to deliver it in bales, and if he did not, he is bound 
for the deficit, unless the jury are satisfied by the evidence 
that the contract was changed by mutual consent and agree- 
ment of the parties thereto ; that if there is a written contract 
unchanged, it is the law of this case, and binds both parties 
to comply with its terms.” 

Because the Court erred in refusing the following requests 
tocharge: ‘ That a statement, made to bind another, must 
be distinctly acquiesced in by the other before he is bound by 
it.” Also, “Ifthe jury find that 17,782 pounds of cotton 
were never packed in bales, but kept together by Price’s lint 
or seed-cotton, there was no segregation or delivery in terms 
of the contract or the law, and Price is responsible.” This 
request was not only refused, but the Court failed to give the 
principle in charge to the jury in any form, although insisted 
upon by plaintiff’s counsel in his request, and distinctly 
brought before the knowledge of the Court, by reading the 
fyllowing language from Chitty on Contracts, page 382, to- 
wit: “ Where goods, part of an entire bulk, are sold, the con- 
tract is incomplete if such part has not been distinguished 
and separated from the bulk,” and divers other passages to 
same effect, from same and other authorities. 

Because the Court erred in admitting in evidence, the let- 
ter of Dr. Price, dated July the 10th, 1866. 

Because the Court erred in allowing evidence of the value 
of Confederate money at the date of the contract, and subse- 
quently, to go to the jury. 

Because the Court erred in failing to instruct the jury as 
urged by counsel in argument, that if they believe from the 
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evidence, that Sheppard was authorized to deliver said cotton 
to the plaintiff, then the demand upon Sheppard, in 1865, 
was a demand upon Price. 

Because the Court erred in charging the jury that the 
price of cotton, at the time of the demand, and at no other 
time, was the true measure of damages. 

Because the Court erred in saying, when he came to view 
the line of defense, “ But gentlemen, the defendant replies to 
this by saying that he honestly believed that the 90,000 
pounds of cotton were in about 150 bales, at the time of the 
contract, and that as soon as he found ont that there were 
only 130 bales, he gave notice to Newton, and that Newton 
assented to the situation of the cotton. Now, gentlemen, if 
he was honestly mistaken, and gave the notice, and Newton 
agreed to it, was there anything unfair in that? Wasn’t it 
fair, just and equitable? It seems so to me, but if you find 
that he was not honestly mistaken, that he did not give the 
notice immediately, or within a reasonable time, and there 
was no acquiescence on the part of Newton, then, of course, 
you will find for the plaintiff.” 

Because the Court erred in charging, that if the parties toa 
contract differ as to the intention, the meaning placed on it 
by one party and known to the other to be thus understood, 
should be taken asthe true meaning. 

Because the Court erred in giving in charge the principle 
contained in the 2603d section of the Code. 

An order was taken allowing a brief of the evidence to be 
filed and the motion to be heard in vacation. Newton’s 
counsel furnished Price’s counsel with a brief of the evidence 
in May, 1869; they took it saying they would make sugges- 
tions of corrections in it, but they had submitted none up to 
October, 1869. Then they submitted certain objections and 
a version of Price’s testimony written by himself. ‘To this 
one of Newton’s counsel made a written rejoinder. Finally, 
all these papers were handed to the Judge, he heard the mo- 
tion and refused a new trial. Newton’s counsel presented 

the bill of exceptions, with said written papers attatched to 
the brief of the evidence; he returned the bill of exceptions 
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certified in the usual form, leaving with it and attached to 
it the written version of Price’s evidence and reply of New- 
ton’s counsel thereto, without explaining whether he meant 
them to be taken as parts of the bill of exceptions. In his 
decision overruling the motion for a new trial, he says he 
could not recollect distinctly the evidence, and knew not how 
to decide the disputes as to the evidence; indeed, he consid- 
ered these differences as not material, inasmuch as, in his 
opinion, there was sufficient evidence to sustain the verdict. 

When the case was called here, there was found with the 
papers a second and later certificate by the Judge, which, in 
some points, contradicted the one attached to the bill of ex- 
ceptions. Besides this, the Clerk below had not sent to the 
Clerk of this Court a copy of the receipt, which, by the rules 
of this Court, he is required to take for the papers from the 
post master or expressman, who forwards the same to this 
Court. Price’s counsel moved to dismiss the writ of error, 
because said second certificate contradicted the first, and for 
the want of said receipt. ‘This Court held that the first cer- 
tificate was final and would not notice the second, and said 
that said portion of said rules was but directory to the Clerks, 
and ordered the argument to proceed. (This cause was con- 
tinued at last term for providential cause.) 


R. L. WARTHEN, JoHNSON & Montgomery, J.S. Hoox, 
for plaintiff in error: As to Delivery, cited Code, sec. 2602; 
Ch. on Con., 335, et seg.; 7 Wend, 404. As to Confession: 
Ist Gr. Ev., sec. 96, & N. 2; 9th Cush., 592. As to Ac- 
quiescence: 3 C. & P., 103; 2 Kelly, 30. New contract re- 
quires new consideration: Ist Gr. Ev., sec. 303, e¢ seg.; 3 
Met., 486; Code, secs. 2682, 2678, 2697 ; 34th Ga., 355, and 
Duer vs. Akin, December Term, 1869: 30th Ga., 731; 5th 
Wall., 497; 1st Par. on C., 463, note N. As to Measure of 
Damages: 16th Bald., C. C., 331; Ch. on C., 393, N. As 
to the charge: Code, sec. 3183; 38th Ga., 71, et seq., ete. 


A. R. Wricut, for defendant. 
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WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is the overruling the plaintiff’s motion for a new 
trial on the several grounds specified therein. The main 
and controlling question on the trial of the case, was whether 
Newton, the purchaser of the cotton, by a subsequent agree- 
ment with Price, had waived his right, under the contract, to 
have the balance of the cotton packed, and consented to let 
the cotton of the crop of 1861 remain as it then was, unpacked, 
in the gin-house of Price, the vendor, at the risk of Newton, 
the purchaser, In regard to this main and controling ques- 
tion in the case, the evidence in the record is conflicting and 
contradictory. Did the Court below, in submitting this main 
and controlling question in the case to the jury, commit such 
errors in law as will authorize this Court to set the verdict 
aside and grant a new trial? This is a Court for the corree- 
tion of errors in law, and not a Court for the correction of 
questions of fact found by the jury. Although this Court, 
had it been in the jury box, might have found a different ver- 
dict, still, it has no legal power or authority, to interfere 
with the verdicts of juries, unless the same are rendered with- 
out evidence to support them, or are decidedly and strongly 
against the weight of the evidence. In such cases the ver- 
dict is illegal, and the Court may set it aside as being con- 
trary to law. But if the evidence is conflicting and contra- 
dictory as to a material point in the case, it is the exclusive pro- 
vince of the jury to judge of the credibility of the witnesses, 
and to give such weight to their evidence as they may think 
proper, in view of their interest in the question, their rela- 
tion to the parties, and all the circumstances connected with 
the transaction under investigation. If the jury think proper 
to believe one set of witnesses, in preference to others, it is 
their province to do so, and this Court has no legal power or 
authority to control or set aside their judgment in relation to 
such matters. If there is sufficient evidence in the record to 
sustain the verdict, then it is a legal verdict, and the Ceurts 
have no legal right to interfere with it, unless there was some 
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material principle of Jaw violated by the Court in the sub- 
mission of the questions of fact to the jury. 

It is insisted in this case, that the Court erred in allowing 

the letter of the 10th of July, 1866, written by Price to New- 
ton, to be read in evidence. It is undoubtedly true, as a 
general rule, that a party cannot, by writing a letter making 
a certain statement of facts, be allowed thus to manufacture 
evidence for himself and use it for his own benefit; but the 
letter offered in this case was one of a series of letters which 
had been written by the respective parties in relation to the 
same transaction, and was written in reply to one written by 
the plaintiff to the defendant which was lost or destroyed. 
The letters written by Newton to Price, in reply to the let- 
ters of the latter, being lost or destroyed, it would have been 
competent for Newton, who was examined as a witness, to 
have proved the contents of the letters written by him to 
Price, had he desired to have done so. In view of the facts 
of this case, and as explanatory of the conduct of the parties 
as connected with the cotton transaction, we think the letter 
was properly admitted in evidence. 

In reviewing the charge of the Court to the jury on the 
main question in the case, taking it all together, we find no 
material error which might or ought to have produced a dif- 
ferent result. If taking all the instructions of the Court to 
the jury collectively, the law seems to have been properly ex- —» 
pounded to the jury, the judgment will not be reversed, 
though some one opinion may be erroneous. The correct- 
ness of a charge must be determined by the whole taken 
together: Terry vs. Buffington, 11th Georgia Reports, 338:- 

Let the judgment of the Court below be affirmed. 
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Tuomas Bartcert, plaintiff in error, vs. THomas Russet, 
defendant in error. 


1. In a claim case, if the defendant in fi. fa. was in possession of the 
property levied upon, at the time of the levy, the burden of proof ig 
upon the claimant, and he is entitled to the conclusion. 

2. When property is set apart under the homestead and exemption laws 
of this State, for the benefit of a family, the head of the family may in- 
terpose a claim for their benefit, in case the property is levied upon, 
for his debts to which it is not subject. While trespass is a remedy in 
such case, it is not the only one. 

3. The schedule filed by the applicant for homestead and exemption, 

should describe the personal property, with reasonable certainty. But 

if the creditor failed to appear and object, on the ground that the 
schedule was insufficient, and it gives a general description of the 
property, and no fraud or unfairness is alleged or shown, the creditor 
will not be permitted to attack the judgment of the Ordinary setting it 
apart, collaterally, ina claim case, on the ground that the schedule 
was not sufficiently descriptive. 


























Order of Argument. Claim. Homestead. Before Judge 
SneEaD. City Court of Augusta. November Term, 1869. 






In December, 1868, Bartlett sued out a distress-warrant 
against Russell individually. In May, 1869, the sheriff 
levied said warrant “upon the stock in trade of the defen- 
| dant and in his possession.” Russell claimed the stock as 
| - next friend for his wife and children. When the cause was 
to be tried, the parties consented that the Judge should try it 
without a jury. The plaintiff’s counsel claimed the right to 
open and conclude the case, but this was denied by claimant’s 
counsel, The Court decided in favor of the latter. Counsel 
for plaintiff then moved to dismiss the cause because Russell 
could not assert the rights of his wife and children growing 
out of the Homestead Act of 1868, by a claim, but could only 
redress the wrong perpetrated by a levy on such property by 
an action of trespass against the sheriff. This motion was 
overruled. 

The claimant’s attorneys then offered in evidence the pe- 
tition and order, showing the setting apart of certain articles 
therein named, under the Homestead Act, which order was 
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passed in November, 1868. A part of said property, as ap- 
peared by the record, was “ eight hundred and fourteen dol- 
lars and fifty cents in his stock in trade, consisting of watches, 
jewelry of all kinds, fancy goods and such articles usually 
kept in a watchmaker’s or jeweler’s store, and fixtures for the 
same.” This evidence was objected to, because said Home- 
stead Act was unconstitutional as against debts due before 
its passage, and because “ said Act did not apply to a stock 
of goods constantly changing in character and value, and be- 
cause no schedule of the stock was filed in the petition,” as 
shown by said record. The Judge said he would presume 
the Ordinary did his duty, would not review his proceedings 
in this way, and allowed the petition and order for exempt- 
ing said property for the use of Mrs. Russell and her chil- 
dren to be read as evidence. 

Russell then testified that the goods levied on were iden- 
tically those set apart by said order, and that it was all the 
property he owned at the filing of said petition, except a due 
bill of one which he then and there, in open Court, 
offered to plaintiff; that all the property levied on had been 
sold since the claim was filed, to one Long, who stood his 
security on the claim bond; that Long had paid him nothing 
for it, but was his friend, and he preferred Long; that plain- 
tiffs debt was for house rent due in 1867, but plaintiff had 
sued him and he did not intend to pay plaintiff until he was 
ready to do so; that he was now carrying on business for 
Long. Here claiman®s case was closed. Plaintiff’s counsel 
read as evidence his distress-warrant, and it was admitted 
that the goods levied upon were, at the date of the levy, in 
possession of defendant, and that he was still carrying on the 
business of a jeweler. Upon these facts the Court held the 
property not subject to the payment of said debt. Plaintiff’s 
counsel say it was error to refuse him the right to open and 
conclude the cause, to refuse to dismiss the claim, to admit 
the record and to decide as the Court did. 


Frank MILLER, by W. N. Montcomery, for plaintiffin 
error: As to Order of Argument, cited Code, sec. 3686 ; 
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Rule, 13. As to the Claim: 50 Rule; Act October 3, 
1868, sec. 10. 





A. D. Piquet, by H. W. HiLirarp, for defendant, 
By the Court—Browy, C. J., delivering the opinion. 


In this case the sheriff returns that he has levied the within 

warrant upon the stock in trade, of the defendant Russell, 
and in his possession. And the first question made by the 
record is, who was entitled to the conclusion of the argument, 
Section 3686, of the Revised Code declares, that “ upon the 
trial of all claims provided for in this chapter, the burden of 
proof shall lie upon the plaintiff in execution, in all cases 
where the property levied on is, at the time of such levy, not 
in possession of the defendant in execution. The party upon 
whom the burden of proof rests, is entitled to the conclusion; 
and it seems to rest upon the plaintiff in execution in all 
cases, except the single one, where the defendant in execution 
is in possession at the time of the levy. In that case the 
burden of proof rests upon the claimant, and we hold that he 
is entitled to the conclusion. 

In the case at bar, the return of the sheriff shows that the 
defendant was in possession at the time of the levy. And it is 
proper that it should show in all cases, who is in possession. 
But if it should not, we think the first enquiry for the Court 
is to ascertain whether the defendant i execution was in pos- 
session at the time of the levy; if so, the. claimant assumes 
the burden of proof and concludes; if not, the burden is 
upon the plaintiff in fi. fa. and he concludes. The old rule of 
Court said: “In all cases of claims as the burden of proof 
rests with the plaintiff in execution, he is entitled to the con- 
clusion,” etc. Then there was no exception. But the new 
rule is different. It says: “In all cases of claims where the 
burden of proof rests with the plaintiff in execution, he is 
entitled to the conclusion.’ Taking this rule and the section 
of the Code together, we think the proper construction is, 
that the plaintiff in execution is entitled to the conclusion in 
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all cases, except the single one, where the defendant is in pos- 
session at the time of the levy. 

If the defendant is not in possession at the time of the levy, 
the burden of proof rests upon the plaintiff and he is entitled 
to conclude. And if he shows the defendant to have been in 
possession of the property levied upon, at any time since the 
rendition of the judgment, he makes out a prima facie case, 
and may stop there till the claimant shows title in himself, 
but he is still entitled to conclude, as he has assumed the bur- 
den of proof. The exception made by the Code and rule of 
Court to the general rule, was no doubt made in considera- 
tion of the fact that it is the sheriff’s duty to show by his re- 
turn, who is in possession of the property levied upon; and 
in that case the Court can see by an inspection of the return, 
whether the defendant was in possession at the time of the 
levy. But as the sheriff may sometimes neglect this duty, 
or the return may not show the fact, as in case of the pos- 
session of the defendant by his tenant or the like, we think 
when a claim case is ready for trial, the Court should first 
satisfy his mind on this point, and then direct the proceedings 
accordingly. 

2. We see no reason why the head of a family may not 
file a claim for the benefit of the family, when property set- 
apart under the Homestead and Exemption laws of this State 
is levied upon for the payment of any debt to which it is not 
subject. Trespass is a proper remedy in such case, but it is 
not the only one. The family are not obliged to wait till 
they are turned out by the sheriff under an illegal sale, and 
then sue for the damages. They may arrest the illegal pro- 
ceeding by a claim, under our general laws on that subject. 

3. It is the duty of the applicant fur Homestead or Ex- 
emption, to file with the Ordinary a schedule, describing the 
personal property with reasonable certainty. And we think 
the Ordinary in this case should, as matter of practice, have 
required a more particular description. But as the creditor 
did not appear and file any objection on that ground, and as 
no fraud or unfairness is alleged or shown, we do not think 
this schedule so imperfect as to invalidate the judgment of 
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the Court of Ordinary, or to authorize the plaintiff to attack 
it collaterally on the trial of the claim case in another Court, 

Nor do we think there is anything in the objection, that 
the property could not be set apart as exempt because it was 
not attached to the homestead, or necessary about a homestead 
of realty, ete. The Constitution makes no such exception as 
the plaintiff in error contends for in this case. 

Judgment affirmed. 


WiuraM Spires, plaintiff in error, vs. JoseEpH R. WAKE, 
defendant in error. 


A judgment obtained on a note, the consideration of which was the pur- 
chase-money of slaves, was sought to be enforced : 

Held, That in accordance with the rulings of a majority of this Court, in 
Shorter vs. Cobb, and White vs. Hart, the Courts of this State have 
no jurisdiction or authority to enforce any debt, the consideration of 
which was a slave or slaves. 


Jurisdiction. Slave Notes. Before Judge SNEaD, of The 
City Court of Augusta. February Term 1870. 


On the 14th of February, 1860, Spires made his prom- 
issory note due one day after that date. Walker sued him 
upon said note and procured a judgment against him on the 
29th of May, 1866. On the 25th of January, 1870, the fi. 
fa. issued upon said judgment, was levied upon Spires’ prop- 
erty. At February Term, 1870, of said Court, Spires’ coun- 
sel moved to set aside said levy, because said note was given 
for slaves. The parties were at issue thereupon. Walker’s 
counsel admitted that, the consideration of said note was 
slaves. No other evidence was offered. Walker’s counsel 
insisted that he had a right to have the jury pass upon the 
legality of said levy. Spires’ counsel objected upon the ground 
that, the admission of Walker’s counsel ousted the jurisdic- 
tion of the Court, and the jury had nothing to try. The 
Court allowed the case argued before the jury. Argu- 
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ment concluded, the Court charged the jury, that the sec- 
tion of the Constitution of Georgia, of 1868, denying juris- 
diction to the Courts to enforce any fi. fa. founded upon a 
debt, the consideration of which was slaves or the hire there- 
of, was in conflict with the Constitution of the United States 
and void. He was requested to charge the jury, that under 
said admission they should find that the consideration of 
the debt on which this fi. fa. was founded was slaves. He 
refused so to charge. The jury returned a verdict as follows: 
“We, the jury, sustain the levy.” Thereupon the Court or- 
dered said fi. fa. to proceed. 

Spires’ counsel sued out a writ of error upon the grounds 
that the Court erred in allowing argument before the jury, 
and in allowing them to pass upon said issue, after said ad- 
mission, and in charging as he did, refusing to charge as re- 
quested, and in ordering the fi. fa. to proceed. 


Frank H. Minter, by W. W. Montcomery, cited 
Shorter vs. Cobb, 39th Ga. R., 285; White vs. Hart, Jb. 
306. 


No appearance for defendant. 
a 
WARNER, J. 


According to the ruling of a majority of this Court in 
Shorter vs. Cobb, 39th Ga. Rep., 285, and White vs. Hart. 
Jb. 306, it was held ana decided, that the Courts of this 
State have no jurisdiction or authority, to enforce any debt 
the consideration of which was a slave or slaves. This case . 
comes within the rulings of the Court in the two cases cited, 
and must be controlled by them. Let the judgment of the 
Court below be reversed. 


VoL. xL1—14. 
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Dawson B. Lane é¢ al., plaintiffs in error, vs. ABNER L, 
PARTEE and WIFE, defendants in error. 





Where the returns of a guardian were used as evidence in the Court be- 

low, and in making up the brief of evidence for a new trial a summary 

| of them was put in, and counsel agreed in writing that said brief was 
correct, they are estopped from moving to dismiss the bill of excep- 
tions, because said returns were not set out in extenso in the bill of 
exceptions. (R. See Report.) 

A bill was filed by P. and wife against T. and others, for the purpose of 
enforcing a trust created by the last will and testament of Stallings, the 

grand-father of the complainant’s wife, alleging that certain lands which 

were devised by the testator to his said grand-daughter, had been suld 
by the executors, under the power and authority given to them by the 
will for that purpose, which lands were purchased by Lane, the father 
of the complainant, at such executor’s sale, and the title thereto was 
conveyed by said executors to said purchaser in his individual name, 
though alleged to have been paid for with the trust funds belonging to 
the complainant. The land was sold by the executors in December, 
1858. In April, 1866, Lane, the purchaser of the land, borrowed from 
‘Thrasher $2,600 00, and executed a mortgage on the land to T., to se- 
cure the payment of the money. On the trial of the cause the Court 
charged the jury, that, at their option, the cestui que trusts might fol- 
low their fund wherever it could be traced, or ratify the use made of it 
by the trustee, and that if a portion of said land was bought with their 
funds, they could follow the funds so invested, and the trustee could 
not create a lien on the trust estate. 

Held, That this charge of the Court, in view of the evidence contained in 
the record, was error; that a mortgagee, to the extent of his interest 
in the land mortgaged, stands upon the same footingas any other bona 
Jide purchaser without notice of the trust, and that the Court should 
have so charged the jury; the more especia!ly, as this principle of the 
law was distinctly recognized and adjudicated by this Court between 
these same parties, in the case reported in 37th Georgia Reports, 
392, ordering the injunction granted to restrain Thrasher, the mort- 
gagee, from enforcing his mortgage against the land to be dissolved. 

From the facts disclosed by the record, there was no error in the Court 
below in refusing the motion for a continuance for the purpose of al- 
lowing Lane to traverse the return of the sheriff as to the service of 
the bill on him, or in refusing to allow the sheriff’s return of service to 

be traversed after the defendant, Lane, had appeared in the cause as a 

defendant, and participated in the litigation. 





Trusts and Trustees. Purchaser. Notice. Before Judge 
Roprinson. Morgan Superior Court. May Adjourned Term, 
1869. 
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This cause was before this Court before: See Thrasher e 
al., vs. Partee and wife, 37th Georgia Reports, 392, where 
the bill and answers of Thrasher are fully reported. The 
sheriff returned on the 8th of June, 1867, that the bill was 
served on Lane by leaving a copy at his most notorious place 
of abode. On the 2d of September, 1867, Lane filed a 
traverse, averring that the paper so left by the sheriff was 
not a copy, but only a few detached sheets, being part of a 
copy of the bill. When the cause was called for trial, Lane’s 
counsel objected to going on until said traverse was disposed 
of. Counsel for complainants produced from the Clerk’s 
office the answer of Lane to the bill and the amended bill. 
The answer to the original bill had not been sworn to or 
signed by Lane, nor had the Clerk ever entered it as filed in 
his office. And Lane’s counsel stated that he did not put 
said answers in the Clerk's office, but supposed they were 
in his own office, and burnt when his office was burnt, and 
had been preparing to make other answers, and that he never 
intended to file said answers till after the said traverse was 
disposed of; that the cause was returnable to September 
term, 1867; was not entered upon the docket or reached 
and called till this term. Lane’s answer to the amended bill 
was drawn by Mr. Thrasher, one of defendants, Thrasher’s 
solicitors, and appeared to have been sworn to and subscribed 
by Lane on the 9th of September, 1868. Upon this show- 
ing, as stated in the bill of exceptions, the Court ordered the 
trial to proceed without regard to said traverse, (The trial 
began on the 21st of May, 1869, and the record shows that 
the original answer of Lane was sworn to and attested by the 
Clerk of said Court on the 19th of May, 1869.) Lane an- 
swered that he received as such guardian some slaves and 
$17,168 87, his notes, 7. e., one held by Stallings before he 
died, (which was not over $2,800 00, but as Lane remem- 
bered, was for about $1,400 00,) and his notes given to the 
executors for land and other property bought at the sale, 
were received by said executors as cash, were charged against 
him as cash, and was so regarded and treated in his returns 
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to the Court of Ordinary ; that he did not invest the money 
in the purchase of land or other property, but purchased the 
land and some other property, at said executors’ sale, more 
than twelve months before his appointment and qualifica- 
tion as guardian, and gave his individual note for said prop- 
erty, and the executors delivered him the other property and 
conveyed by deed the lands to him in his individual capacity; 
after his appointment and qualification, upon settling with 
the executors, he received his said notes from them as cash 
paid to him as guardian ; that he did not owe Stallings when 
he died for any land, but had paid him for all the land he 
had ever bought of him ; owed him said note for money bor- 
rowed and spent for another purpose; that regarding said 
land as bona fide his own, he borrowed the money from 
Thrasher and gave him a mortgage on said lands and an- 
other tract which he owned before Stallings’ death, to secure 
its payment. He admitted the insolvency of his securities, 
and virtually admitted that he was insolvent. The other 
parts of his answer are not material. Upon the trial, after 
the reading of the bill and answers and amendments to each, 
complainant introduced “the records of the Court of Ordi- 
nary of said county, containing receipt of Andrew J. and 
Thomas J. Stallings, executors of William Stallings, by 
Dawson B. Lane, guardian, for negroes, of the aggregate 
value of $8,750 00, also for the sum of $17,183 44, as part 
of the distributive share coming to William and Emma 
Lane, dated April 2d, 1860.” 

Thomas J. Stallings testified that he was one of said exec- 
utors, and at the sale Lane bought the land in dispute and 
gave his note for it, and personal property then bought; 
that he bid off the land at $8,768 25; that Lane was 
appointed by the will of Stallings as guardian of William, 
(now dead,) and Emma, (now Mrs. Partee,) and it was un- 
derstood at and before the sale that the property purchased 
by Lane should go as part of the share of said William and 
Emma, and the amount mentioned in said receipt shown by 
the said records is correct ; thaton the settlement, Lane’s note 
was given up and his receipt was taken for said note as so 
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much cash ; the note was Lane’s individual note, and the 
deed was made to Lane individually and not as guardian. 
He further testified that Lane did not give bond as guardian 
because he was appointed by the will, but learning that this 
was error, he notified the Ordinary, who required Lane to 
give bond, and Lane appealed to the Superior Court, where 
the Ordinary’s judgment was sustained. 

The insolvency of Lane’s sureties and the death of said 
William while an unmarried minor, having been shown, 
complainants closed their case. 

The defendants relied solely upon their answers. They 
requested the Court to charge the jury that “ unless complain- 
ants showed that Thrasher had notice of the trust (if any) in 
the land, he must recover the amount of his mortgage fi fa. 
The Court refused so to charge, but on the contrary charged 
that, at their option, the cestui que trusts might follow their 
fund wherever it could be traced, or ratify the use made of it 
by the trustee, and that ifa portion of said land was bought 
with their funds, they could follow the funds so invested and 
the trustee could not create a lien upon the trust estate. 

The jury found $19,800 00 against Lane as guardian, and 
that Thrasher’s lien was good against the land owned by 
Lane in Stalling’s life-time, but that Thrasher had no lien 
on the land bought by Lane at said executor’s sale, and that 
a writ of possession issue in favor of complainants for said 
last named lands. 

Counsel for defendants moved for a new trial upon the 
ground that the Court erred in urging the cause to trial be- 
fore submitting Lane’s traverse of the return of service to 
trial, in charging as he did and in refusing to charge as re- 
quested, and because the verdict was contrary to law, ete. 
Some other points were made upon the charge, but as they 
are not passed on, they and the parts of the charge applicable 
to them are omitted. 

The Chancellor refused a new trial, and that is assigned as 
error on said grounds. It was sent up to December Term, 
1869, of this Court. When it was called, counsel for de- 
fendant in error moved to dismiss the writ of error upon the 
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ground, that the bill of exceptions was not certified till more 
than thirty days after the refusal of a new trial, and that 
without any explanation of the lapse of time; and because 
the evidence was not embodied in the bill of exceptions, 
The Court dismissed it upon the first ground without passing 
upon the last. 

Subsequently the cause was re-instated. See Lane ys, 
Robenson, Judge. The cause being called at this term, the 
motion to dismiss was again urged on said second ground. It 
was objected that it was res adjudicata. The Court held that 
it was not, as that poist was not passed upon. The objection 
was, that the records of the Court of Ordinary, used as evi- 
dence below, were not copied or otherwise shown in the bill of 
exceptions, except as quoted wnte. This evidence, as therein 
stated and here quoted, was in the words of the agreed brief 
of the evidence, and the counsel had agreed in writing on said 
brief, that it “is a correct brief of the evidence produced.” 
The Court refused to dismiss, holding that counsel was es- 
topped by said agreement from urging said objection. 


B. H. Turasu_er, J. H. Bruuups, J. D. Pore, for plain- 
tiffs in error, said the traverse should have been tried: Ir- 
win’s Code, secs. 3264, 3555. Mortgagee is like purchaser: 
2 Blacks. Com., 435; 2 Story’s Eq., secs. 1013, 10145, 
1016; 2 Fonblanque Eq., 257; 1 Powell on Mortg., 11, 2, 
46; 4 Kent’s Com., 158-160; and has rights of purchaser 
without notice: 7th Ga. R., 534; 6th, 111; 10th, 356 ; 14th, 
159; Irwin’s Code, secs. 2838, 2597, 3037, 3525, 2303. 
2 Powell on M., 649; for definition of purchaser: 1 Black. 
Com., 215; 2, 242; Jacob’s L. Dic.; 2 Powell on Mortg., 
658, 660, 664, 655; 18th Ga., 466. Right to sell includes 
right to mortgage: 1 Kelly, (Ga. R.,) 193; 1 Powell on M., 
649, and said this case was res adjudicata: 37th Ga. R., 
392. 


A. REEsE, for defendant, said the failure to try traverse 
was not error, because sworn answer of Lane to amended bill 
was in Clerk’s office, and if error, was harmless: Sec. 2303 
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was intended solely for technical trustees. Guardian can not 
bind Ward’s Estate: Irwin’s Code, secs. 1828, 2309. Pur- 
chaser without notice from trustee is protected against equity 
title, but not against legal title: 16th Ga. R., 190. The 
trust funds may be traced, ete.: Irwin’s Code, sec. 2307; 
18th Ga. R., 513; 2 Story’s Eq., sec. 1258; 19th Ga. R., 
66; Pt. 1st Ga. Decis., 109. A mortgagee is not purchaser 
in this State: 1st Kelly, (Ga. R.,) 176; 7th Ga. R., 183; 
26th, 197. 


WARNER, J. 


The error assigned to the judgment of the Court below, is 
the overruling the motion for a newtrial. In our judgment 
there was no error in the refusal of the Court to continue the 
cause for the purpose of allowing Lane to traverse the return 
of the sheriff, as to the service of the bill on him, or in re- 
fusing to allow the sheriff’s return of service to be traversed 
at the trial term of the case, after Lane had appeared in the 
the cause as a defendant, and participated in the litigation. 

The Court was requested to charge the jury, “ that unless 
complainants showed that Thrasher had notice of the trust, 
(if any,) in the land, he must recover the amount of his 
mortgage fi. fa.” The Court refused so to charge, but on 
the contrary charged the jury, “that at their option, the 
cestui que trusts might follow their fund wherever it could 
be traced, or ratify the use made of it by the trustee, and 
that if a portion of said land was bought with their fund, 
they could follow the fund so invested, and the trustee could 
not create a lien upon the trust estate.” In view of the facts 
of this case as shown by the record, we are of the opinion, that 
the Court below erred in not charging the jury as requested, 
and in the charge as given to the jury in relation to this 
branch of the case. Thrasher claimed to bea bona fide mort- 
gagee of the land from Lane, who had the legal title thereto, 
for a valuable consideration, without any notice of the trust 
which the complainants were seeking to enforce against the 
land. A bona fide mortgagee, to the extent of his interest in 
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the land mortgaged, stands upon the same footing as any 
other bona fide purchaser without notice of the trust, and the 
Court should have so charged the jury, the more especially 
as this principle of the law was distinctly recognized and 
adjudicated by this Court between the same parties, in the 
case reported in37th Georgia Reports, 392, ordering the injune- 
tion granted to restrain Thrasher, the mortgagee, from enfor- 
cing his mortgage against the land to be dissolved. Let the 
judgment of the Court below be reversed. 


F. W. Suis & Company, plaintiffs in error, vs. Ropert C, 
HumBEkR, defendant in error. 





The presiding Judge of the Superior Court has no legal power or author- 
ity to set aside the verdict of a jury when the evidence is conflicting, 
unless the verdict is decidedly and strongly against the weight of the 
evidence; the jury, and not the Court, are the exclusive judges as to 
the credibility of the witnesses and of the weight of their testimony, 
and no rule of law having been violated in submitting the facts to the 
jury in this case, the verdict, under the evidence contained in the 
record, is not so decidedly and strongly against the weight of the evi- 

dence as to authorize the Court, under the law, to set the verdict aside 

and order a new trial. 








New Trial. Before Judge Scutey. Chatham Superior 
Court. May Adjourned Term, 1869. 


Humber brought case against F. W. Sims & Company, 
factors and commission merchants, averring that on the 23d 
of December, 1867, he shipped to them, at Savannah, forty- 
five bales of cotton, with instructions not to sell it until or- 
dered by him to do so, and that they sold it without such 
order, to his damage, etc. On the trial, the shipment of the 
cotton, its receipt and sale, and that cotton afterwards rose in 
price, etc., were shown. The point of contest was as to giv- 
ing the order to hold it as averred. 

Humber testified, that on the 23d of December, 1867, he 
put the cotton at Dennis’ Station, and next day, at Eatonton, 
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told Reid, defendants’ agent, to ship it to defendants, and 
that he wished an advance, including what Reid owed him, 
of $800 00 or $1,000 00, but not to sell the cotton; that he 
had lost on his cotton the year before by holding it, and in- 
tended to hold this year and make up the loss; that Reid 
seemed annoyed about other business, and he pointedly re- 
peated these instructions, and Reid replied, “Very well.” J. 
W. Davis and»Clark Davis were present. Two days after, 
Reid handed Humber $1,000 00, which Humber considered 
as $500 00 in payment of Reid’s debt, and $500 00 for ad- 
vance ou said cotton; Humber left home and was absent 
some time. About the middle of January, 1868, upon his 
return home, Humber was surprised at finding the account 
of the sales of said cotton. He went to see Reid, and even 
before the usual salutations, Reid asked him if he had ordered 
said cotton sold, and upon his replying “no,” Reid said he 
(Humber) should sue defendants for disobeying instructions. 
He said he would, and told Reid he would write defendants ; 
he wrote, and Reid said he would endorse the letter. Hum- 
ber left the letter with Reid, and refunded him the $500 00 
advanced. He was ready to refund the balance had it been 
demanded. He took the proceeds of his cotton but upon 
condition that Reid would take a receipt specifying that said 
sale was not ratified, ete. 

John W. Davis testified by Interrogatories that Humber 
at said first interview told Reid that he had lost money by 
holding his cotton the last year, and wished to hold this to 
get back his loss, and wished $800 00 advanced. 

For the defendant, Reid testified by Interrogatories, that 
two or three weeks before said shipment, Humber borrowed 
from him $1,000 00 as an advance on cotton, and stated that 
in a few weeks he would ship defendant’s forty-eight bales of 
cotton ; he then said something about having lost last year by 
holding cotton, and impressed Reid with the idea that he 
would soon sell the cotton and re-pay the borrowed money. 
When said cotton was delivered at Dennis’ Station, Reid was 
not present and knows not who received it. Reid remem- 
bered no instructions on the subject, and said that he had no 
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interview with Humber from the borrowing of the money 
until after the sale of the cotton. Reid was defendant’s agent, 
but did not advance their money on the cotton, he advanced 
his own, and the defendants repaid him ; this was usual be- 
tween them. Hesaid Humber did protest against the sale, 
but on the same day received $500 00 with a verbal protest, 
and several days afterwards took the balance and gave a re- 
ceipt for said proceeds, $2,748 34, specifying therein “the re- 
ceipt of this money, is by no means a ratification of the sale 
of said cotton against my express orders, but is only accepted 
as a payment pro tanto, or to that extent of my claim against 
said F. W. Sims & Company, for the value of my cotton 
wrongfully sold by them.” This receipt was read in evi- 
dence. It was dated the 15th of February, 1868. Bya 
second set of Interrogatories, Reid reiterated substantially, 
his aforesaid testimony, and said that Humber insisted that 
his instructions which had been violated, were given from 
Atlanta by letter, though he did say he told Reid that 
he intended holding the cotton; by reference to his books 
he finds that at the date of said shipment Humber owed him 
$758 27, besides the advance, for taxes advanced, bagging, 
rope, etc. Davis again, by Interrogatories, testified with a 
little more particularity what he had stated aforesaid. De- 
fendants read in evidence Interrogatories of Humber, in 
which he said his words to Reid were, “I want $800 00 
or $1,000 00, including what you owe me, but don’t you sell 
my cotton.” 

Defendants read in evidence a letter from Humber, dated 
the 20th of January, 1868, in which he said: “I wrote you 
from Atlanta on the 30th or 31st of last month in these 
words: “please hold my cotton until further orders.” The 
balance was a comment upon the sale,and a statement that 
he would not settle with Reid according to their account of 
sales, and that he told Reid before the cotton was shipped, 
that he did not wish it sold. On this letter Reid had en- 
dorsed, “Colonel Humber is willing to settle at the price 
the cotton will bring to-day or yesterday, and if you will 
pay the taxes. He is not in need of money and did not wish 
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the cotton sold on that account.” They read in evidence 
another letter of the 25th of January, 1868, urging his side 
of the matter but presenting no new fact. Sims then testi- 
fied that they received no such instructions from Reid, nor 
Humber’s letter from Atlanta, and made the sale in the 
usual course of business, ete. 

The jury found for the defendants. Humber moved for 
a new trial upon the grounds that the verdict was contrary to 
law and the evidence. The Court granted a new trial, and 
that is assigned as error. 


GreorcE A. Mercer, by T. E. Loy, for plaintiff in error. 
T. M. Norwoop, by brief, for defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below, is 
in granting a new trial in the case, on the ground that the 
verdict is contrary to the evidence and the weight of the 
evidence. The evidence as exhibited by the record, is con- 
flicting in regard to the main question in controversy be- 
tween the parties. According to the repeated rulings of this 
Court, the presiding Judge has no legal power or authority 
to set aside the verdict of the jury, on the ground that it is 
contrary to the evidence and the weight of the evidence where 
the evidence is conflicting, unless the verdict is decidedly and 
strongly against the weight of the evidence: Flournoy vs. 
Newton, 8th Georgia Reports, 306 ; Fowler vs. Waldrip, 10th 
Georgia Reports, 351; Finney vs. Sandford, decided during 
the present term. When the evidence is conflicting, the 
jury, and not the Court, are the exclusive judges as to the 
credibility of the witnesses and of the weight of their testi- 
mony, and no rule of law having been violated in submit- 
ting the facts to the jury in this case, the verdict, under the 
evidence contained in the record, is not, in our judgment, so 
decidedly and strongly against the weight of the evidence as 
to authorize the Court, under the law, to set the verdict 
aside and order a new trial. 

Let the judgment of the Court below be reversed. 
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JESSE BREWER, administrator, plaintiff in error, vs. Wingy 
Baxter et al., defendants in error. 


An instrument in writing executed by B., in the form of a deed, was of. 
fered in evidence as a deed, which was objected to on the ground, that 
no present interest in the property was conveyed by it, and it wag 
therefore a testamentary paper and not adeed. The instrument con- 
tains the following words: ‘‘I give and devise unto them (his three 
sons) and their heirs, the following property, all my estate, both real 
and personal, consisting of lands, money and evidence of debt, horses, 
cattle, hogs and all other stock of all descriptions that I may die pos. 
sessed of, to them and their heirs,’’ etc.: 

Held, That this was a testamentary paper and not a deed; that no 
present interest in the property was conveyed under it, but only such 
of the described property as the maker of the instrument should die 
possessed of was conveyed by it. If he was possessed of all the prop- 
erty mentioned in the instrument at the time of his death, then it would 
have passed under 1t if legally executed, but if he was not possessed of 
all, or any of the described property at the time of his death, then 
none of it would have been conveyed to his three sons. The instru- 
ment conveys only such of the described property as the maker thereof 
‘*may die possessed of.’ No present interest in the property was con- 
veyed to the sons, and until the death of the maker of the instrument, 
no one could know what portion of the property described therein he 
would die possessed of; consequently, the instrument conveyed only 
such portion of the described property as he might be possessed of at 
the time of his death, and is in law a testamentary disposition of the 
property, to take effect at the death of the maker of the instrument. 


Construction of Contracts. Wills. Before Judge Scuiey. 
Liberty Superior Court. October Term, 1870. 


Brewer, as administrator of Stephen Baxter, sued Wiley, 
John and Stephen Baxter, sons of his intestate, averring that 
they had taken possession of certain specified personal prop- 
erty belonging to intestate, and refused to deliver possession 
thereof to him. The death of Stephen Baxter, that Brewer 
was his administrator, that said personal property had been 
intestate’s, and was in possession of defendants when this suit 
was begun, were shown. 

One of the defendants testified that intestate, in his life- 
time, delivered to him the paper hereinafter described, and 
told him to take care of it, and to take possession after his 
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death of all he left, and to divide the same between himself 
and the other defendants. Defendants’ counsel then tendered 
jn evidence a paper in the following words : 


«SpaTe OF GeoraiA, LIBERTY County : 


“Know all men by these presents, that I, Stephen Baxter, 
of the State of Georgia, and county aforesaid, for and in 
consideration of the good will and affection which I have 
and do bear to my three children, to-wit: Wiley Baxter, 
John Baxter and Stephen Baxter, my sons aforesaid, I do 
hereby give and devise unto them, the said Wiley Baxter of 
the county of Tattnall, and John Baxter of the county of 
Wayne, and Stephen Baxter of the county of Liberty. I 
give unto them and their heirs the following property equally 
between them; the said Wiley, John and Stephen Baxter, 
and their heirs, all my estate, both real and personal, consist- 
ing of lands, money and evidences of debt, horses, cattle, 
hogs and all the other stock of all descriptions that I may 
die possessed of, to them and their heirs equally, to have the 
same unmolested to their own proper use and benefit forever , 
in fee simple. And I, the said Stephen Baxter, will warrant 
and defend the right and title of the same unto them, the 
said Wiley, John and Stephen Baxter, and their heirs, ex- 
ecutors, administrators and assigns. 

“In testimony whereof, I, the said Stephen Baxter, have 
hereunto set my hand and seal, this the sixteenth day of 
September, 1863. .s 

18 
STEPHEN K BAXTER.” 
mark. 
Signed, sealed and delivered in presence of 
D. F. SULLIVAN, 
H. C. Parker, J. P. 


This paper had been recorded on the deed books of Liberty 
county, on the 18th of September, 1863. Plaintiff’s counsel 
objected-to this paper upon the ground that it was not a deed 
but a will, and had never been probated. The objection was 
overruled and the paper was read in evidence. 
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The jury found for the defendants. Pilaintiff’s counsel 
moved for a new trial upon the ground that the Court erred 
in admitting said paper in evidence. The Court refused g 
new trial, and that is assigned as error. 


J. M. Farmer, by Witi1am B. GAULDEN, for plaintiff 
in error. 


A. H. Sarr, by JULIAN HARTRIDGE, for defendants, said 
intestate intended said paper as a deed, and cited 17th Ga, 
R., 234, 267; 29th, 680; 22d, 460, 472; 13th, 515. 


WARNER, J. 


The only question presented on the argument of this case 
is, whether the paper writing set forth in the record is a deed 
or testamentary paper. The Court below held it to bea 
deed, and that is assigned for error here. A paper having 
the formalities of a deed may, notwithstanding, be a will. In 
determining whether an instrument be a deed or a will, the 
Court will not consider what the maker believed it to be, 
but what, in point of law, it is. The intention of the maker 
as to the character of the estate conveyed, is the criterion by 
which the Court will determine whether a given paper is a 
deed or a will, and if the intention gathered from the whole 
paper is, that the estate is not to pass, or the instrument to 
take effect until his death, it is a will and not a deed. Hester 
vs. Young, 2d Kelley’s Reports, 31. The paper writing set 
forth in the record, conveys only such of the described 
property as the maker thereof “may die possessed of;” no 
present interest in the property was conveyed to the three 
sons, and until the death of the maker of the instrument, no 
one could know what portion of the property described therein 
he would die possessed of. Consequently, the instrument con- 
veyed only such portion of the described property as he 
might be possessed of at the time of his death, and is, in 
law, a testamentary disposition of the property, to take effect 
at the death of the maker of the instrument, and if legally 
executed, may be proved as such in the proper Court. 

Let the judgment of the Court below be reversed. 
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Rhodes vs. The State of Georgia. 


E. A. Raoves, plaintiff in error, vs. Tue STaTE oF GEOR- 
GIA, defendant in error. 


Where a defendant made a motion to continue his case, on the ground of 
the absence of a witness who had been subpoenaed, but did not state 
what facts he expected to prove by the absent witness : 

Held, That there was no error in the refusal of the Court to grant the 
continuance. 

When a motion was made for a new trial on the ground that the verdict 
of the jury was contrary to the evidence: 

Held, That there is sufficient evidence in the record to sustain the verdict, 
if the jury believed the witnesses ; that the credibility of the witnesses 
and the weight to which their evidence was entitled, was a question for 
the consideration of the jury exclusively, and this Court will not con- 
trol the discretion of the Court below in refusing to grant a new trial. 


Criminal Law. Before Judge Sresstons. Cherokee Su- 
perior Court. July, 1869. 


Rhodes and James Mullins were indicted jointly for horse- 
stealing. When Rhodes was about to be tried, his counsel 
moved for a continuance because of the absence of Mullins’ 
wife who had been subpcenaed, and who was absent without 
Rhodes’ consent; but where she was or what he expected to 
prove by her, was not stated. The motion was overruled. 
They then moved to change the venue because an impartial 
jury could not be had in said county. In support of this, 
they examined several citizens who swore that the excite- 
ment was very great when the stealing occurred, but that 
they thought an impartial jury could now be had. That 
motion was overruled and the trial was begun. That Rhodes 
and Mullins, with one Baty, were the persons who commit- 
ted the larceny, was shown by Baty, who had turned States’ 
witness, and one Reese, and by other witnesses testifying to 
facts corroborative of what Baty said. For the defense, sev- 
eral witnesses testified that they knew Reese’s character and 
would not believe him on oath, and a smaller number testi- 
fied that they knew it and would believe him. Two wit- 
nesses testified that they knew Baty’s character and would 
not believe him. A seventeen year old boy, who was not 
Rhodes’ son, but who said Rhodes and his mother lived to- 
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gether, undertook to establish an alibi for Rhodes. After 
argument had the jury found Rhodes guilty. His counse] 
moved for a new trial, upon the grounds that the Court erred 
in not continuing said case, and in not changing the venue, 
because Baty had been allowed to testify against him, when 
it appeared he had been forced to confess the crime by threats 
of bodily harm, because one Wheeler was not an impartial 
juror, because the sheriff who summoned the jury was inter- 
ested, in that Rhodes had once escaped from him while under 
said charge, and the sheriff was indicted for his escape, and 
because the verdiet was contrary to the evidence. 

Accompanying the record are certain objections as to the 
jurors, but when they were made or what was done with 
them, does not appear. It did appear that Baty had been 
threatened before he confessed. It did not appear that the 
sheriff was indicted. Some one made an affidavit that 
Wheeler had said before the trial, that Rhodes was a bad 
man and ought to have his neck broke, but Wheeler swore 
that the remark was idle, made some time before the trial 
and never thought of by him afterward, that he was friendly 
to Rhodes and would have gladly cleared him if his con- 
science would have allowed it, and that he had given hima 
fair trial, ete., etc. There was no affidavit by Rhodes or his 
counsel that what Wheeler had said was not known before 
the trial. The Court refused a new trial, and error is as- 
signed on each of said grounds. 

(The case was here at December Term, 1869, but upon a 
suggestion of a diminution of the record’it was continued.) 


W. T. Worrorp, by Reporter, for plaintiff in error. 


S. C. Jounson, Solicitor General, by JAMEs M. Brows, 
for the State. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is in overruling the motion for a newtrial. There 
was no error in the refusal of the Court to continue the case 
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on the showing made therefor by the defendant, inasmuch 
as he did not state what facts he expected to prove by the 
absent witness, so that the Court could judge of the mate- 
riality thereof. There is sufficient evidence in the record to 
sustain the verdict, if the jury believed the witnesses, and 
they were the exclusive judges as to their credibility, and as to 
the weight to which their testimony was entitled, and in such 
cases, if in our judgment the verdict was against the weight 
of the evidence, yet not so decidedly and strongly against the 
weight of the evidence as to make the verdict illegal, we 
should not control the discretion of the Court below in re- 
fusing to grant a new trial. 
Let the judgment of the Court below be affirmed. 


GREEN KitTcHeEns, plaintiff in error, vs. THE STATE OF 
GEoRGIA, defendant in error. 


A charge of a Judge in a criminal case, that if certain facts are proven, 
the prisoner is guilty, is not error, if the charge is supported by the 
proof. 

While jurors are judges of the law and facts in criminal cases, they should 
receive the law from the Judge, and they do wrong if they do not re- 
gard his charge as the law. (R.) 


Criminal Law. Chargeof Court. Jury. Before Judge 
CxiarK. Lee Superior Court. September Term, 1869. 


Kitchens was indicted for an assault, with intent to mur- 
der, upon Lewis Key. The evidence was this: About a mile 
from Clegg’s mill, he was seen in the road with a gun, his 
hand bleeding. A woman was trying to persuade him to go 
home. He said he would shoot Lewis if his gun would fire, 
and went to the mill by a by-road. About three quarters of 
an hour after said threat, Lewis was coming up the hill with 
an empty wheelbarrow, with which he was hauling dirt, near 
the mill, and when he got within twenty steps of Kitchens, 
he fired upon him with a shot gun and hit him in the face 


Vou. xuI—15. 














218 SUPREME COURT OF GEORGIA. 





Kitchens vs. The State of Georgia. 





with the shot. At the time Lewis was doing nothing to 
Kitchens, and Kitchens was in the swamp upon his knees, 
When he fired he ran, and Lewis ran back after his rifle 
which was near by where he was getting dirt. They had 
had a previous difficulty, the circumstances of which are not 
disclosed. The shot were very small (number five,) and a 
witness said that Kitchen’s gun was “a corn-stalk gun.” 

The Court read and explained the law of murder and man- 
slaughter, as defined in the Code, to the jury and charged as 
follows: “There must be the same ingredients in assaults 
with intent to murder as in murder, except as to the killing, 
The circumstances must be of such a character as, if death 
had resulted, the crime would have been murder. 

“Tn manslaughter there is no malice either expressed or im- 
plied, and no mixture of deliberation whatever, and, in vol- 
untary manslaughter, the deed must be committed in the heat 
of passion. When there has been considerable provocation, 
or such provocation as would make the crime, if instantly 
committed, manslaghter, yet if there has been an interval be- 
tween the provocation and the killing sufficient for the voice 
of reason and humanity to be heard, the crime would be mur- 
der. Was there any mixture of deliberation in the deed 
charged to have been committed? [Was there an interval 
sufficient between the provocation and the shooting for the 
voice of reason and humanity to be heard? If there was, 
and if defendant, under such circumstances, shot Lewis Key 
with a single-barreled shot gun, loaded with bird shot, at the 
distance of twenty steps, in the face and head, from a con- 
cealed or partially concealed position, he is guilty of an as- 
sault with intent to murder. | 

“You can find him, under this indictment, guilty of assault, 
of assault and battery, or guilty generally, or not guilty, as 
you may determine.” 

He was found guilty. His counsel moved for a rule nist 
for a new trial, upon the grounds because the verdict was con- 
trary to law and the evidence, and because so much of the 
charge as is in brackets was erroneous. The Court refused 
the rule nisi and that is assigned as error. 
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F. H. West by W. A. Hawkins, for plaintiff in error. 
No appearance for the State. 
By the Court—McCay, J., delivering the opinion. 


We see no error in the charge of the Court in this case. 
It is only put hypothetically to the jury, that if the prisoner 
did so and so, under such and such circumstances, then he is 
guilty. It is left entirely with the jury to find the facts and 
the Judge gives no opinion upon them. There is also abun- 
dance of proof to justify the charge. The only thing the 
Judge says positively is, that the law holds the prisoner 
guilty, if certain facts are proven. This it was as well the 
right as the duty of the Judge to say under the proof. 

The Judge is the organ of the State, to inform the jury 
what is the law, and though the jury is the judge both of 
the law and the fact in a criminal case, it is nevertheless, its 
duty to look to the Court for instruction. It is equally the 
duty of the Judge to give thatinstruction. Ifthe jury fails 
to heed the charge of the Judge, and find the prisoner guilty, 
the Court is authorized to grant a new trial. Imf the jury fail 
in favor of the prisoner and find him not guilty, although 
there is no remedy for the error, it is none the less a wrong. 

When it is said that the jury is the judge of the fact and 
the law, it is not meant that the jury may make law any 
more than it may make tact. It is to took to the evidence 
for the one and to the organ of the law for the other. 

Upon the other points made, there is no difficulty ; the 
weight of evidence was against the prisoner and the verdict 
right. The rule nist was properly refused. In so clear a 
case, it is better for both the State and the prisoner that the 
contest be ended without delay. 

Judgment affirmed. 
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Dinan Pascat, plaintiff in error, es. Hector JONES, 
defendant in error. 





A colored child, born before emancipation, and whilst his parents lived 
in what was regarded a state of wedlock, who has been acknowledged 
by his father as his child, is the legitimate child, not only of his mother 
but of his father also, and the father has the rights of a parent over 
him. 


Negroes. Lllegitimates. Habeas Corpus. Before Judge 
CxuarRK. Dougherty County. Chambers, February, 1870, 



















Said Dinah and Hector are negroes. They had been 
slaves, lived togetheras man and wife and had issue, a boy, now 
ten or eleven years old. After the birth of this boy they 
separated, and though belonging to the same master and 
living at the same place, they did not maintain the relation- 
ship of husband and wife at the date of emancipation from 
slavery. About the time of the surrender of the Confederate 
armies, they lived near Columbus, Georgia, and without Di- 
nah’s consent, Hector carried said boy to Dougherty county. 
He kept exclusive possession of the boy till about Christmas 
of 1870, when he went into Dinah’s possession. Hector pri- 
vately and violently took him away from Dinah. Since 
emancipation Hector has taken another wife, and Dinah an- 
other husband, according to law. 

These facts appearing to the Ordinary of said county, on 
the hearing of an habeas corpus sued out by Dinah against 
Hector, to regain said boy, the Ordinary ordered the boy de- 
livered to her upon the ground, that he was her illegitimate 
child. Hector’s counsel sued out a certiorari, before Judge 
Clark, and he reversed said decision. This is assigned as 
error. 














Vason & Davis, for plaintiff in error, said the boy was a 
bastard, and therefore the mother had aright to him: Code, 
(old) secs. 1738, 1669, 1748, 1750; 36th, Ga. R., 440; Acts, 
1865, 240; Acts, 1866, 156. 
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D. H. Pore, by J. D. Pops, for defendant, replied that 
under sec. 1669 above cited, the boy was Hector’s legitimate 
child. 


By the Court—McCay, J., delivering the opinion. 


Under the facts of this case, as they appear in the record, 
it is very clear that the child whose custody is in dispute is, 
under the Acts of 1865, and the Act of 1866, the legitimate 
child of Hector Jones. 

He was born in what was considered at the time among 
slaves, wedlock, and he has been distinctly acknowledged 
and claimed by his father, Hector, since emancipation: Acts 
of 1865 and 1866, pamp., 239-240 ; Act of 1866, pamp., 157. 
We agree therefore with Judge Clark, that under the proof, 
he is the legitimate child of Hector Jones. 

There is nothing in the facts to indicate any special reason 
why Hector should not have the custody of the child. Both 
the parents stand unimpeached as to their industry and 
morality, the boy is ten or eleven years old, the mother has 
another husband, and we do not feel disposed to interfere 
with Judge Clark’s disposition of him. We affirm his judg- 
ment. 


JoaB J. GILLION, plaintiff in error, vs. D. W. Massry, de- 
fendant in error. 


While the record was being read, the Court discovered that this was the 
same cause which had been dismissed because of defects in the bill of 
Exceptions, at December Term, 1869, (See 40th Ga. R., 547,) and 
dismissed it, because the judgment below having been affirmed by dis- 
missal here, the matter was res adjudicata. 
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Wituiam H. Marraews, plaintiff in error, vs. James 
BRownino@, defendant in error. 


The Constitution of 1868 transferred to the Ordinaries, not only the 
duties of the Inferior Court as a body, but also the duties of each 
member of the Court. 


Constitutional Law. Jurisdiction of Ordinary. Before 
Judge HARRELL. Webster Superior Court. March Term, 
1870. 


The Ordinary of said county issued a fi. fa. against Brown- 
ing, for $50 00 and costs, for peddling in said county with- 
out license. Matthew’s, the sheriff, levied it upon Brown- 
ing’s property, and he filed an oath of illegality thereto, and 
being unable to give bond to replevy the property, deposited 
$100 00 with the sheriff, and thus replevied it. He then 
sued out a possessory warrant against the sheriff for the 
$100 00, claiming that the Ordinary had no jurisdiction to 
issue such fi. fas. Upon the trial, various points were made 
and decided which are not material here. The Court held 
that the Ordinary had no right to issue the fi. fa., and that, 
therefore, the proceedings under it were illegal, and ordered 
the sheriff to deliver the $100 00 to Browning. This is 
assigned as error. 


Hawkins & Burke, CLARK, Pickert, for plaintiff in 
error. 


No appearance for defendant. 


By the Cowrtt—McCay, J., delivering the opinion. 


Section 571 of the Code authorizes any justice of the In- 
ferior Court, or Clerk thereof, to issue such:asfi. fa. as was 
issued by the Ordinary in this case. Article 9, section 
7, of the Constitution, (1868,) authorizes the Ordinaries 
to perform the duties of the Inferior Courts, until otherwise 
provided by law. It will be remembered that at the time 
the Convention of 1868 was in session, the Inferior Court 
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had no duties except as managers of county affairs, county 
funds, etc. 

This duty as to peddlers was a part of their duty ; any one of 
the five justices might perform it. We think the Constitution 
of 1868, confers upon the Ordinary, in general terms, the 
duties of the Inferior Court, and this includes the duties 
which it required the whole Court to perform, as also the 
duties cast upon a majority of the Court, or upon one of the 
Justices. He stands in the place, not only of the body, but 
of each member of the body. 

The Ordinary had therefore jurisdiction to issue this fi. fa. 
The sheriff was not a trespasser, there was no duress, and 
the possessory warrant is not the proper remedy in this case. 
Judgment reversed. 
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Joun H. Davin, prochien ami, plaintiff in error, vs. THE 
SoUTHWESTERN RAILROAD CoMPANY, defendant in error. 






If a widow die pending a suit by her for the homicide of her husband, 
the right of action for snch homicide survives to the children, and in 
such last suit the measure of damages is the injury to the children, to 
be measured, as in the case of the widow, by a reasonable support for 
them, according to the condition in life, etc., of the father, and accord- 

ing to the expectation of his life as found by the mortuary tables. 















Railroad Companies. Minors. Measure of Damages, 
Before Judge HARRELL. Randolph Superior Court, May 
Term, 1870. 










Charles Rogers was killed in 1866, by an engine on the 
Southwestern Railroad. His widow brought case therefor, 
against the railroad company, returnable to November Term, 
1868, of said Court Pending that action, the widow died 
leaving divers minor children of herself and said Charles, 
surviving. John David, as prochien ami of said minors, was 
made a party plaintiff to said action, and prosecuted it for the 
benefit of said minors. At November Term, 1867, said cause 
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was tried, and the plaintiff was non-suited. The cause was 
brought to this Court, and at its June Term, 1868, was dis- 
missed for want of prosecution. In July, 1868, within two 
years from the death of their father, said David as such pro- 
chien ami, again brought case against said company for said 
killing. The company pleaded the foregoing facts in bar to 
this last action, and the plea was demurred to generally, 
The Court overruled the demurrer, and held that under said 
admitted facts this last action could not be maintained. This 
is assigned as error. 


E. L. Doverass, H. FIELDER, for plaintiff in error, said 
the action lay under Code, sec. 2920 ; 38th Ga. R., 433. 






A. Hoop, Lyon DEGRAFFENRIED and IRVIN, for defen- 
dant. 























By the Court—McCay, J., delivering the opinion. 





As we said in Johnson vs. Macon and Western Railroad, 
38th Georgia, 433, the language of the section 2920 of the 
Code, under which suit is brought, is not so clear as the im- 
portance of the subject demands. It is clear to us, however, 
that the object of the Act is to give a remedy to the widow, 
and, if there be no widow, or if she die before the question 
is settled, then to the children. 

It is sticking in the bark to say that nothing survives to 
the children but the “action.” The “action” is but an in- 
cident, a means of getting a right. It is the right of action 
that goes over to the children on the death of the mother. 

The only question, as it seems to us, is the measure of 
damages in the action by the children. We do hot think it 
is the mother’s right which the statute gives to the children. 
If the mother die before final judgment, we think the intent 
of the Act was to give the children a right to sue, as though 
there had been no widow at first. They sue in such a case 
for the damage to them. 

We decided in 38th Georgia, 433, that if the widow sued, 
the measure of damages was the present worth of a reasona- 
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ble support for herself, according to the expectation of the 
husband’s life, in view of his condition in life, etc. The 
same rule ought to be applied when the children sue. The 
measure of damages in such a case, is the present worth of a 
reasonable support for them during minority, according to 
the expectation of the father’s life, in view of his condition 
of life, prospects, industry, etc., etc. 

We think upon the whole, this best conforms to the words 
and the intent of the Act, although, as we have said, the 
meaning is not as clear as it ought to have been. 

Judgment reversed. 


Yewewt D. Scares, plaintiff in error, vs. ORDINARY OF 
CHATTAHOOCHEE County, defendant in error. 


Under the laws of this State an action does not lie against the county for 
damages caused by neglect of the proper authorities to repair a bridge, it 
not appearing that it was a toll-bridge, or such an one as was built by 
a contractor, and that there was a failure to take the proper bond of 
indemnity required by sections 710 and 711 of the Code. Judgment 
affirmed. Warner, J., dissenting. 


Case against County. Demurrer. Before Judge JoHN- 
son. Chattahoochee Superior Court. March Term, 1869. 


Scales brought case against the Ordinary of said county, 
in which he averred, that in 1869, “there was, and thence 
hitherto has been and still is, a certain public road in said 
county, known as the road leading from Jamestown to Mas- 
sey’s church, etc., the same heading a certain creek, in said 
county, known as the Oswitchee creek. At the place where 
said road crosses said creek there was on the day and year 
aforesaid, a certain bridge which had been erected by said 
county, for the convenience of persons passing along said 
road, which was and still is a public bridge, and the usual and 
only proper means by which persons passing along said road, 
across said creek. On the day and year. aforesaid, it was 
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and still is the duty of said defendant to provide for the ex- 
ecution and repair of all public bridges, and the said bridges 
should be kept in repair by hands subject to road duty, or to 
work on roads, etc. Yet said defendant, well knowing the 
premises on the day and year aforesaid, wrongfully and neg- 
lectfully, suffered said bridge to fall into decay, and to need 
repairs, and did not nor would repair or rebuild the same or 
cause the same to be repaired, in consequence of which said 
negligence and improper conduct of the said defendant,” said 
plaintiff’s wagon loaded with “ Chill-Killer,” was thrown 
into the creek and broken, his team was injured, etc. His 
damages being fully set out as to manner and quantity, he 
prayed process in the usual form against “ said defendant.” 

This petition was demurred to upon the ground, that the 
facts did not make a case against the county of Muscogee, 
and against the county, plaintiff was seeking the recovery, 
The Court sustained the demurrer and dismissed the case, 
That is assigned as error. 


Peasopy & Brannon, for plaintiff in error, cited Irwin’s 
Code, secs. 525, 526, 707, 710, 1672; 2 Sald. K. R., 609; 3 
Hill’s N. Y. R., 614-619; 38th Ga. R., 346. 


No appearance for defendant. 
McCay, J. 


It is admitted that, by the Common Law, counties, hun- 
dreds, townships, districts, etc., are not liable to an action of 
this kind. They are subdivisions of the State Government— 
mere modes by which the State parcels out its duties of gov- 
erning the people: Sherman and Redfield on Negligence 
and authorities quoted, 135 and 136. The point made in 
this case is, that the Code makes every county a corporation, 
with the right to sue and be sued: Code, section 525; and 
it is argued that this provision ex vi termint, gives to the cit- 
izen a right to sue the county for the non-performance of any 
duty, in the same manner as though the failure was by any 
other corporation or individual. Without doubt, such a 
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suit will lie against a municipal corporation: Chesnut Hill 
Turnpike Co., vs. Rutler, 4 Sear. & Rawle, 6. 

But in our opinion, a county, though a corporation, and 
liable to be sued, stands, in many respects, upon a different 
footing from cities and towns. A city has a charter giving 
to its citizens various privileges not granted to citizens in 
general. ‘This charter also usually exempts the corporations 
from various public duties, cast by the general law upon 
other citizens. In this State these charters, whether of- cities 
or towns, almost invariably exempt the corporations from 
road duty. In consideration of these privileges, these cor- 
porations undertake, as corporations, certain public duties, 
One of these is to keep the roads and bridges within the cor- 
porate limits, in good condition. This duty and these priv- 
ileges are not forced on the people. They are granted at 
their request, and they may be given up either by a surren- 
der of the charter, or by a non-user. 

Counties, as corporations, stand upon an entirely different 
footing. ‘They are, as we have said, mere subdivisions of 
the State. The people have no privileges or immunities not 
granted to all citizens. They are in fact, merely convenient 
modes by which the State governs the people. The corpor- 
ate existence cast by law on counties is not asked for, and 
cannot be cast aside, but is the law of the State, and it can 
not be inferred that, in consideration of the grant and of the 
privileges conferred in the charter, the people of the county 
have undertaken the public duties cast upon them. 

Again, the duty of keeping streets in repair is cast upon 
corporations by their charters. And it is the duty of the 
municipal corporation to elect such officers, and furnish such 
means, as will comply with their undertaking. And if the 
corporation fail it is liable. But there is no such duty cast 
by law upon counties, assuch. It is true, the Code makes it 
the duty of certain officers to cause bridges to be built and 
the public roads to be kept in order, but this is a duty 
cast not upon the county, the corporation, but upon certain 
public officers. And these officers are not the officers of the 
“corporation.” They are officers of the State, provided for 
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in the Constitution, commissioned by the Governor, and not 
at all under the control of the county, or of the citizens of 
the county. They are selected under the general laws of the 
State, and might, if the Legislature pleased, be chosen by 
that body itself, or by the Governor. Indeed, one of the 
Road Commissioners in each district—the Notary—is selec- 
ted by the Governor. 

We do not see why a county should be liable for a failure 
of a public officer to perform his duty as to bridges and roads, 
any more than upon his failure to do any other duty re- 
quired by him. The law does not cast the duty upon the 
county but upon the officers, and they are officers of the 
State, although it may be that their duties are confined to 
the county. The State is never suable except by express en- 
actment, and this is also true of subdivisions of the State. 
They are parts of the sovereign power, clothed with public 
duties which belong to the State, and for convenience divided 
among local organizations. Weare the more clear in this 
view of the law, from the fact that the Code provides two 
cases in which counties may be sued for damages caused by 
neglect to keep bridges in repair: 1st, When the bridge is 
a toll-bridge set up by the county: See Code, section 709. 
2d, Where the bridge is one built by contract. In that case 
the law requires the Inferior Court to take a bond from the 
contractor with security, faithfully to perform his work and 
to keep the bridge in repair at least seven years. Section 
731 provides that if no such bond be taken from the con- 
tractor, the county shall be liable for damages caused by not 
keeping the bridge in repair. It seems to us that the de- 
claration of the Code, that the county shall be liable in these 
two cases, is a strong legislative intimation that it was not 
liable in other cases. 

Without doubt, it is in the power of the Legislature to 
make the county liable to such an action as this record sets 
forth. We do not think the law declaring the county to be 
a corporation has that effect. Judgment affirmed, 





Brown, C. J. concurred, but wrote no opinion. 
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WARNER, J., dissenting. 


This was an action brought by the plaintiff against the 
Ordinary of Chattahoochee county to recover damages alleged 
to have been sustained in consequence of the bad and unsafe 
condition ofa bridge on a public road in said county. There 
was a general demurrer to the plaintiff’s declaration, which 
was sustained by the Court below, and the plaintiff excepted. 
The Inferior Courts of this State having been abolished by 
the Constitution of 1868, and the duties of the justices thereof 
having been transferred to the Ordinary of the respective 
counties, the question is, what were the duties and liabilities 
of the Justices of the Inferior Courts of the respective coun- 
ties of this State, under the present existing laws thereof, in 
relation to keeping in good repair the public roads and 
bridges, which have been transferred to the Ordinaries of the 
several counties. The 1679th section of the Code declares, 
“that every corporation acts through its officers, and is re- 
sponsible for the acts of such officers in the sphere of their 
appropriate duties.” The 525th section of the Code declares, 
that “every county which has been, or may be established in 
this State, is a body corporate, with power to sue, or be 
sued, in any Court.” The 526th section declares, that “suits 
agains! a county, must be against the Inferior Court.” By 
the 710th section of the Code, the Justices of the Inferior 
Court of the several counties have authority “to appoint the 
places for the erection of public bridges, and to make suitable 
provision for their erection and repairs, by letting them 
out to the lowest bidder, hiring hands, or in any other 
way that may be for the public good and agreeable to law, 
and to require sufficient bond, and good security for the faith- 
ful performance of all such work and contracts, and to in- 
demnify for all damages occasioned by a failure so to do.” 
The 731st section provides, that all contractors for the estab- 
lishment of bridges shall be liable for such damages as may 
occur from a want of good faith in performing their several 
contracts ; and that if no bond or sufficient guarantee has 
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been taken by the justices of the Inferior Court, the coun. 
ty is also liable for the damages; that is to say, the county 
is also liable as a corporation for the damages sustained, 
whether a bond of indemnity has been taken from the con- 
tractor or not. It is the duty of the corporation to take 
bond of indemnity from the contractor to indemnify it against 
all damages, so that in the event. the corporation is made 
liable, the contractor shall respond to it for the damages re- 
covered, The 542d section of the Code declares, that the 
private property of the citizens of a county shall not be 
bound by any judgment obtained against the county, but 
such judgment, if binding, shall be satisfied from money 
raised by lawful taxation. The 545th section provides, that 
if the grand jury shall fail or refuse to recommend the levy 
of a lawful tax sufficient to discharge any judgment that may 
have been obtained against the county, or any debt for the 
payment whereof there is a madamus, or the necessary cur- 
rent expenses of the year, the Justices of the Inferior Court 
may levy the necessary tax without such recommendation. 
The 547th section declares, that the right of a creditor of a 
county to compel such tax levied, is the same as set forth in 
section 537, touching tax for building, which last named sec- 
tion provides for an application to the Judge of the Superior 
Court for a mandamus. By the 710th section of the Code, 
it is made the duty of the Justices of the Inferior Court, now 
the Ordinary, to exercise a general supervision over the pub- 
lic bridges of the county, and see that they are kept in proper 
order. 

Whatever may have been the Common Law rule as to the 
liability of counties to be sued for damages for neglect of 
duty, imposed by law on the officers thereof, under the sev- 
eral provisions of the Code before recited, suit may now be 
brought against them as corporations, and they are responsi- 
ble as such corporations for the acts of their officers, either of 
omission or commission, in the sphere of their appropriate 
duties as required by law, in the same manner as the officers 
of other corporations, and that the judgment which the plain- 
tiff may recover, will be rendered against the county in its 
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corporate capacity, and is to be paid by the levy of a tax on 
the citizens of the county, as provided by the Code. Inas- 
much as the contractors to build public bridges in the re- 
spective counties are required by law to give bond and good 
security to indemnify for all damages for their failure to 
erect and keep in good repair, such public bridges, the legal 
presumption is, that the county is indemnified against ulti- 
mate loss, should a recovery be had in this case against the 
county. It was the clear and manifest intention of the Leg- 
jslature in making the several counties in this State bodies 
corporate, with power to sue and liable to be sued, to alter 
and change the Common Law rule, as held by the Court in 
Russell vs. the Men of Devon, second term, Reports 667. 
The main grounds upon which that decision was based are 
obviated and no longer exist under the several provisions of 
the Code before cited. The right of action against the county 
as a corporation is expressly given by statute, and a remedy 
is provided for the satisfaction of the judgment which may 
be obtained against the county for a breach of its corporate 
duty. See Riddle vs. the Proprietors, etc., 7th Massachusetts 
Reports, 187. 

In my judgment, the dismissal of the plaintiff’s action in 
the Court below, on a general demurrer thereto, was error. 


A. T, CALHOUN, administrator, plaintiff in error, vs. E. B. 
KELLOGG, defendant in error. 


The retroactive Ordinance of 1865 and the Constitution of 1868, confirm 
the Acts of the illegal legislative bodies which met in this State during 
the war, where not in aid of the rebellion, and not in conflict with the 
Constitution of the United States. But these Acts of confirmation are 
not to divest vested rights, but are to be construed as Acts of peace and 
to prevent injustice. 

Under this retroactive legislation, the Acts passed during the war, sus- 
pending the Statute of Limitations, are made valid in all cases, where 
the legal statutes in existence at the commencement of the struggle, 
had not fully run in favor of the defendant, before the passage of the 
Ordinance of 1865; but they do not revive a right of action that was 
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aA. 
barred by the legal Acts in existence prior to the passage of the Ordi- 
nance in 1865, 

Interrogatories sued out by plaintiff will not be rejected upon motion of 
defendant, because a question by plaintiff is not fully answered, and 
because it speaks of selling goods upon an order, and no written order 
is attached, it not appearing that there was any written order. (R.) 


Statute of Limitations. Interrogatories. Before Judge 
JOHNSON. Muscogee Superior Court. November Term, 
1869. 


On the 19th of October, 1867, Kellogg brought com- 
plaint on an open account against A. T. Calhoun, as admin- 
istrator of Alexander Calhoun, for the value of a half pipe of 
brandy, sold to deceased on the Ist of July, 1856. The 
pleas were the general issue, the Statute of Limitations (four 
years,) and plene administravit. | 

On the trial plaintiff’s counsel offered to read in evidence, 
the answer of plaintiff to the following Interrogatory. ‘Look 
upon the annexed account and relate all you know of the 
purchase, by said Alexander in his lifetime of the goods 
therein charged, their value and all else you know that will 
make in favor of plaintiff, and show he ought to recover for 
said goods, in said suit, and annex any letters received from 
him relating to said goods, and state how you came to receive 
them.” The account sued on was annexed. The answer 
was as follows: “The order was received from Calhoun in 
his lifetime, by Solomon V. Roberts, my agent, and the liquor 
forwarded by me, as per order, about the date of the account 
annexed to the Interrogatories, and was duly received by Cal- 
houn. The value of the liquors as stated in that account was 
the market value of the liquor at that time, and were sold to 
Calhoun at that price. No part of that account has been 
paid.” 

Defendant’s counsel objected to these Interrogatories, be- 
cause the answer was not full, and because the order and 
letters were not attached. Plaintiff’s attorney waived a 
fuller answer, and the Court overruled the objection. The 
Interrogatories, (which were as above, no more, no less,) were 
then read to the jury. Plaintiff’s counsel proved that Alex- 
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ander Calhoun died on the 14th of August, 1856, and his 
widow became his administratrix, in August, 1856. 

Upon this evidence the Court charged the jury, that if the 
account was due on the Ist of July, 1856, and Alexander 
Calhoun died in August, 1856, and this suit was begun in 
1867, the Statute of Limitations had not run for four years 
against plaintiff prior to the commencement of suit. He was 
requested by defendant’s counsel to charge the jury, Ist, If 
the account was due on the Ist of July, 1856, and Calhoun 
died on the 14th of August, 1856, and the suit was not 
brought till the 29th of October, 1867, then the plea of the 
Statute of Limitations of four years was made out, and unless 
plaintiff shows he was under some disability to sue, defendant 
should have a verdict ; 2d, Sufficient time elapsed between 
the surrender of General Johnston, and the passage of the 
Ordinance of the Convention in November, 1865, to com- 
plete the four years necessary to constitute a bar. The Court 
refused so to charge. The jury found for the plaintiff. 

The allowance of said Interrogatories as evidence, the 
charge and the refusals to charge as requested, are assigned 
as error. 


R. J. Moses, for plaintiff in error. 


L. T. Downtne, for defendant. 


By the Court—Brown, C. J., delivering the opinion. 


After a careful examination of this case, I am satisfied that 
the defendant is not protected by the Statute of Limitations, 
if all the time is counted out which is covered by the dif- 
ferent Acts of Limitation passed after the secession of the 
State. And the question is fairly made by the record, 
whether the Statute was legally suspended by the Acts passed . 
during the war, and, if not, whether the healing or adopting 
clause in the new Constitution which was retroactive, revived — 
the right of action, after the statute had fully run during the 
war, under the Acts, then of force passed by a legal legisla- 
ture. 


VoL. xLtt—16, 
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Whatever may have been said on this subject by others, 
shall not stop to discuss the question, whether the Acts passed 
by the different legislative bodies which assembled in this 
State during the war, were legal and binding or not. Each 
and every department of the State Government since the ter- 
mination of the war has conceded their illegality. If we had 
been successful they would all have been held legal. As we 
failed we have been obliged to concede their illegality, and 
the people of the State in convention, have twice made their 
broad concession by the ratification and confirmation of such 
Acts, when not passed in aid of the rebellion, or in violation 
of the Constitution of the United States. Taking for granted 
then, what the people of Georgia have admittted in two dif- 
ferent conventions, and what they have embodied in the 
Constitution of ‘the State, I think the judicial authority in 
conformity to the action of the political department of the 
State Government must lay down the rule, that the Acts 
passed by the respective legislatures during the war, suspend. 
ing the Statute of Limitations were illegal, and would have 
been nugatory and void, but for the Acts of the Conventions 
of 1865 and 1868, which adopted and gave validity to those 
Acts. Without this retroactive legislation, according to the 
repeated admissions of the State since the war, they would 
have had no force, and all rights in our Courts depending 
upon the operation of the Statute of Limitations must have 
been determined under our Acts of Limitation passed prior 
to the Ordinance of Secession, just as if no Acts on that sub- 
ject had been passed during the war. And in that case, an 
action upon an account or promissory note, was barred at the 
end of the period fixed by the Statutes of Limitation passed 
by a legal legislature prior to the war, just as if there had 
been no legislation on the subject during that period. Apply 
that rule to this case, and the right of action was barred at 
an early period in the war. 

Now let us see whether it has been revived by the confirm- 
atory retroactive legislation since the war, which adopted 
such Acts passed during the war as were not in aid of the 
rebellion, (as it must now be called) or in violation of the 
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Constitution of the United States. And, I admit in advance, 
that there is no difficulty in any case when the Statute of 
Limitations, passed by a legal legislature before the war, had 
not fully run in favor of the defendant, before the date of the 
retroactive adopting Ordinance of 1865. If the defendant 
lacked but a single day of being fully protected by the 
Statute when the Ordinance was passed, the matter was within 
the legitimate control of the legislative power, and it might 
declare that all the time it had run should count nothing 
and that the right of action should not be barred for such 
time in future as it might designate, and the confirmation of 
that Act by the Constitution of 1868 would, in that case, 
apply and protect the right of action in the plaintiff. But if 
the Statute of Limitations passed by a legal legislature had 
fully run in favor of the defendant, before the date of the 
Ordinance of 1865 the adopting clause in the Constitution 
of 1868 does not revive the right of action that was barred 
before the Act of confirmation. 

The Constitution of 1868 expressly declares, that these 
several Acts uf confirmation shall not be construed to divest 
vested rights, nor to make any act criminal otherwise not 
criminal ; but they shall be construed as Acts of peace and 
to prevent injustice. Now it is well understood by every 
lawyer, that statutes of limitations are properly termed Acts 
of peace or of repose. And it is well know that it was the 
settled policy of the convention which made this Constitu- 
tion, to do all that could constitutionally be done, for the 
relief of the people of Georgia, against old debts contracted 
before or during the war. This humane policy grew out of 
the general ruin, loss and destruction of property during the 
war. I hold, therefore, that this provision of the Constitu- 
tion, when construed in the light of the surrounding circum- 
stances, and with reference to the known policy of the con- 
vention, was not intended to stir up strife and litigation, by 
reviving any right of action already barred; but it was in- 
tended, so far as rights were to be affected by the statute of 
limitations, to ratify the illegal legislation in cases only, 
where the statute had not fully run in favor of the defendant, 
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when the Ordinance of 1865, on that subject, was passed, 
and to let all cases in which the statute had fally run, repose 
in peace just as if there had been no legislation on that sub- 
ject during the war, and no retroactive confirmation of Acts 
passed during that period. 

This view of the case is fully sustained by the legislative 
construction of these confirmatory Acts. The preamble of 
the Act in relation to the statute of limitations and for other 
purposes, passed the 16th of March, 1869, recites: “ That 
much confusion has grown out of the distracted condition of 
affairs during the late war, and that doubts are entertained 
relative to the law of limitation of actions in this State, which 
should be put to rest.” It then enacts: “ That all Acts of 
the Legislature of this State, and all Ordinances of the Con- 
ventions of 1865 and 1868, which have the force and effect 
of law, which are retroactive in their character, relative to 
the statute of limitations, shall be held by the Courts of this 
State to be null and void, in all cases in which the statute 
had fully run before the passage of said retroactive legisla- 
tion.” 

This is the positive declaration of the political department 
of the government, founded on the admission of the conven- 
tion, confirmed by the Legislature, that the Acts suspending 
the statutes of limitations passed during the war were illegal 
and of no force till they were ratified by a legal convention 
or Legislature, and the imperative mandate of the Legisla- 
ture to the Courts, tiat they shall in no case so construe the 
retroactive adopting legislation as to revive a right of action 
which, under the legal legislation on that subject, was fully 
barred prior to the passage of the confirmatory Acts which 
related back and made that valid, which, without such con- 
firmation, would have been of no force. Construing all our 
legislation since the war upon this subject together, I am 
unable to doubt that it was the intention of the law-making 
power to treat the Acts relative to.the statute of limitations, 
passed during the war, as of no binding force without ratifica- 
tion, and that it was not intended that any such healing or 
confirmatory legislation should revive any right of action, 
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when the statute of limitations, passed by a legal legislature 
prior to the war, had fully run before the date of the adopt- 
ing statute. 

I am aware that the Chief Justice of the Supreme Court of 
the United States, in delivering the opinion of the Court in 
the Texas bond case, has given an opinion, that certain Acts 
of the Legislatures of the seceded States, passed during the 
war, when not in aid of the rebellion, are to be held valid. 
It was not, however, necessary to the decision of the case be- 
fore the Court, to lay down any rule on that subject. And 
I do not deem it important to enquire whether or not the 
suspension of the statute of limitations in this State, which 
was authorized for one year immediately prior to the seces- 
sion of the State and in contemplation of that event, and the 
subsequent Acts continuing it during the war, in connection 
with theStay-law and law suspending specie payment by the 
banks, were intended to aid the Confederate cause, by satis- 

fying all who consented to enlist in the armies or to aid with 

their money, that their rights would not suffer during its 
continuance. As it can not be denied that the legislative 
power of the State since the war has admitted that this leg- 
islation was illegal without confirmation, I feel it my duty 
asa Judge, till the decision of the political department of 
the State is reversed or changed by that power itself, so to 
treat it and to administer as well the exception to the con- 
firmatory Acts as the Acts themselves. 

We all agree that the objection in the plaintiffs Interroga- 
tories was properly overruled, it not appearing from the 
record that there ever was a written order that he could at- 
tach to his answers. 

Judgment reversed. 


McCay, J. concurred, but wrote out no opinion. His 
written concurrence from the Bench was as follows: 


I concur in the judgment overruling the judgment of the 
Court below. The statutory bar had, as appears from the 
record, completely attached before the Acts passed during 
the war suspending the statutes of limitation had been made 
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valid by the Conventions of 1865 and 1868, and said eop- 
firming Acts did not revive a right of action, then barred, 
I confine this judgment, however, to residents of the Confed- 
erate States, all of whom were free to sue in our Courts dur- 
ing the war. Persons who were not resident within our 
lines during the war were prohibited by Act of Congress, as 
well as by our own laws then in actual operation, from suing, 
and the statute did not, in my judgment, run against them 
at all until the war ended. As it does not appear where 
these plaintiffs resided during the war, the presumption is 
that they resided in Georgia, or do now reside here, I concur 
in the judgment, with this qualification. 


WARNER, J., dissenting. 


The question involved in this case, was supposed to have 
been definitely settled by the judgment of a majority of this 
Court, in Brian vs. Banks, 38th Georgia Reports, 300. In 
that case, the precise question was made in regard to the 
validity of the Act of the 14th of December, 1861, suspend- 
ing the running of the statute of limitations, as is now made 
in this case. In that case, as it appears from the reported 
statement of the facts, the presiding Judge in the Court be- 
low ruled that the statute of limitations was suspended trom 
the 14th of December, 1861, until the 1st of June, 1865, and 
that that time was not to be computed against the plaintiff, 
and that the Act of the 14th of December, 1861, to suspend 
the statute of limitations, was of force till the end of the war. 
This decision of the Circuit Judge in that case, was assigned 
for error in this Court. The following extract from the re- 
ported opinion of this Court in regard to that question, is 
not the mere obiter dictum of the Judge who wrote out that 
opinion, but it is the deliberate judgment of the majority of 
this Court, reduced to writing before it was announced from 
the Bench, and agreed to as the solemn judgment of the Court 
in that case: “It is the judgment of a majority of this 
Court, that inasmuch as the Statute of 1860, suspended the 
running of the statute of limitations for one year, and the 
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Act of 1861 suspended the running of the statute during the 
war, and the Ordinance of the Convention on the first day 
of November, 1865, having declared the statute of limita- 
tions to be and to have been suspended from the 19th of 
January, 1861, and that, inasmuch as the 3d paragraph of the 
11th Article of the Constitution of 1868 declares of force all 
Acts passed by any legislative body sitting in this State as 
such since the 19th day of January, 1861, (including Irwin’s 
Code,) and inasmuch as the 5th paragraph of the 11th Ar- 
ticle of the Constitution of 1868 declares that ‘all rights, 
privileges and immunities, which may have vested in, or 
accrued to any person or persons or corporation, in his, her 
or their own right, or in any fiduciary capacity, under any 
Act of any legislative body sitting in this State as such since the 
19th day of January, 1861, shall be held inviolate by all the 
Courts of this State, unless attacked for fraud, or unless 
otherwise declared invalid by this Constitution; that the 
plaintiffs’ right to recover upon the notes sued on is not 
barred by the statute of limitations; that the Act of 1861, 
as well as the Ordinance of 1865, suspending the running of 
the statute, are recognized and made valid by the express 
provisions of the Constitution of 1868, that all rights, priv- 
ileges and immunities, which may have vested in, or accrued 
to any person in his, her or their own right, as specified in 
the 5th paragraph of the 11th Article of the Constitution of 
1868, includes the rights of the plaintiff as well as the rights 
of the defendant, whatever the same may be, and not the 
rights of the defendant exclusively.” Such was the deliberate 
judgment of a majority of this Court in regard to the sus- 
pension of the statute of limitations by the Act of 14th De- 
cember, 1861, and published to the world in the authorized 
report of its decisions. There it stands in the 38th volume 
of Georgia Reports, page 300, in the case of Brian vs. Banks, 
to speak for itself. But the majority of the Court now hold 
in this case, as I understand their ruling, that although the 
account sued on was not barred at the time of the passage of 
the Act of the 14th of December, 1861, that Act did not sus- 
pend the running of the statute, because it was enacted by an 
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illegal Legislature; that the statute of limitations having 
commenced to run against the account, it continued to run, 
notwithstanding the Act of 1861, which declared the running 
of the statute should be suspended. The question in the case 
is, whether the Act of 1861 suspended the running of the 
statute ; if it did, then the defendant acquired no vested 
rights as claimed by the majority of the Court at the time of 
the adoption of the Ordinance of 1865, suspending the run- 
ning of the statute. If the Act of 1861 did not have effect 
as a law, enacted “by a legislative body sitting in this State 
as such,” to suspend the running of the statute, either in ac- 
cordance with the general principles of an enlightened juris- 
prudence, applicable to the state of facts existing at the time 
of its passage, or in accordance with the express provisions 
of the Constitution of 1868, ratifying and confirming it, then 
it is conceded that the statute had run more than four years 
prior to the adoption of the Ordinance of 1865. Did the 
Act of the 14th of December, 1861, suspending the running 
of the statute of limitations, have effect as a law operative 
and binding upon the people of this State? I maintain that 
it did, as well upon the general principles of public law ap- 
plicable to the then existing state of facts, as by the express 
ratification thereof by the Constitution of 1868. 

Although, the Legislature of 1861 may have been an ille- 
gal Legislature as against the Government of the United 
States, still, the Acts passed by it, regulating the remedies on 
contracts between the citizens of the State, and other Acts of 
like character, not passed in aid of the rebellion, were valid 
laws, and binding on the people of the State, the more espe- 
cially, when expressly recognized and ratified by the Consti- 
tution of 1868. The true intent and meaning of the Consti- 
tution of 1868, in ratifying and confirming the several Acts 
of the Legislature passed during the war, which were not in 
aid of the rebellion, was to restore peace and quiet in the 
State and to prevent injustice. When parties had regulated 
their contract, or the management of their private affairs, in 
obedience to the then existing laws of the State. In the case 
of Texas vs. White, 7th Wallace’s Reports, 700, the validity 
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of an Act passed by the Legislature of the State of Texas 
during the war, came before the Supreme Court of the United 
States for adjudication. In delivering the judgment of the 
Court in that case, Chief Justice Chase said: “It is not nec- 
essary to attempt any exact definitions within which the 
Acts of such a State Government must be treated as valid or 
invalid. It may be said, perhaps, with sufficient accuracy, 
that Acts necessary to peace and good order among citizens, 
such for example, as Acts sanctioning and protecting mar- 
riage and the domestic relations, governing the course of de- 
scents, regulating the conveyance and transfer of property, 
real and personal, and providing remedies for injuries to per- 
son and estate, and other similar Acts which would be valid 
if emanating from a lawful government, must be regarded in 
general as valid, when proceeding from an actual though un- 
lawful government; and that Acts in furtherance or support 
of rebellion against the United States, or intended to defeat 
the just rights of citizens, and other Acts of like nature, 
must in general be regarded as invalid and void.” Accord- 
ing to the principles of public law, recognized and decided 
by the Supreme Court of the United States, in Texas vs. 
White, that Court would have held and decided, that the Act 
of the 14th of December, 1861, suspending the running of the 
statute of limitations, as between the citizens of this State, 
was a valid law, independent of its confirmation and rati- 
fication by the Constitution of 1868. That Act merely reg- 
ulated the remedy on contracts between the citizens of this 
State. If this Act of 1861, merely regulating the remedy on 
contracts between the citizens of this State, is void and could 
not be confirmed and ratified by the Constitution of 1868, 
then all Acts of the Legislature, passed during the war, au- 
thorizing the investment of trust funds in Confederate secu- 
rities, and for the relief of executors, administrators, and 
guardians, and all other Acts of like character, are void, and 
such is the inevitable logical result of the ruling of the major- 


. ity of the Court in this case; for their judgment is based on 


the assumption that the Act of 1861 did not suspend the run- 
ning of the statute of limitations, because that Act is void, 
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having been enacted by an illegal Legislature, and therefore, 
the statute continued to run in favor of the defendant against 
the plaintiff, notwithstanding that Act, until the adoption of 
the Ordinance of 1865, and inasmuch as more than four years 
had elapsed before the adoption of the Ordinance of 1865, the 
plaintiff’s right of action was barred, and that the defendant 
acquired a vested right which the Constitution of 1868 could 
not defeat by ratifying and confirming that assumed illegal 
Act of 1861. The fatal error in the case is, in my judgment, 
that the majority of the Court erroneously assume that the 
Act of 1861, suspending the running of the statute is void, 
and that the defendant acquired a vested right under the law 
to be protected, notwithstanding the express provisions of the 
Constitution of 1868, ratifying and confirming all Acts passed 
by any legislative body sitting in this State as such, since the 
19th day of January, 1861, not in aid of the rebellion. 

I am of the opinion that the judgment of the Court below 
should be affirmed. 


AnNA M. PETERS AND CHILD, plaintiffs in error, vs, 
THALIA PETERS, ef al., defendants in error. 






Mathew B. Peters had a wife, Thalia Peters, and three minor children, 
in New York. A total divorce was adjudged between them in the 
proper Court in that State, and it was further adjudged that he pay to 
his divorced wife ten dollars per week during their joint lives, as alimony. 
Mathew B., afterwards married another wife, Anna M. Brown, in Geor- 
gia, who had one child, when he became a lunatic, and Colonel Best 
was appointed his guardian. 

Thalia, his first wife, a citizen of New York, filed her bill in equity in the 
Superior Court of Bibb county, Georgia, setting forth the judgment for 
alimony, and charging that it was wholly unpaid, and praying that the 
lands of her late husband be sold by the guardian, and the money raised 
applied in paying off her claim. Mathew B. Peters died pending this 
suit, and Best became his administrator. 

Anna, his last wife, commenced her proceeding in the Court of Ordinary 

of Bibb county, to have a year’s support allowed her and her minor 

child out of the estate, in preference to all other liens. The Commis- 
sioners, by their return, allowed her $1,800 00. And Thalia, the first 
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wife, appeared in Court and controverted Anna’s right. The Court of 

Ordinary refused to approve the return of the Commissioners, on the 

ground that the three minor children of Thalia were not provided for 

by the return, and on the further ground that Thalia’s judgment, by 
the law of New York, 1s a special lien on the estate, higher than the 
claim of Anna, to a year’s support. 

Best, the administrator, then filed his amended answer to Thalia’s bill 
against him, in the nature of a cross-bill against them both, and against 
various other defendants claiming to have the highest lien on the fund, 
for bills for the lunatic while in the asylum, bills for nurses and attend- 
ants, doctor’s bills for services in his last illness, burial expenses, etc. 

Thalia Peters then filed her affidavit, stating that she has reason to, and 
does believe, that from prejudice, or local influence, she will not be 
able to obtain justice in the State Court, and prayed that the case pend- 
ing between the said Anna and herself be transferred to the Circuit 
Court of the United States : 

Held, That the Court below erred in granting the order of transfer, as 
there cannot, in this case bea ‘‘ final determination of the controversy, 
so far as it concerns her,’’ in the Federal Court, unless all the other 
parties to the litigation, claiming prior liens upon the funds of the estate, 
were before the Court. Warner, J., dissents. 

When one of the three attorney’s of a party is sick, and the other two are 

at another Court, this Court will not continue the cause for their ab- 

sence. (R. See Report.) 
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Removal of Causes to United States Courts. Before Judge 
Cote. Bibb Superior Court. November Term, 1869. 














This cause is fully reported in the opinions. 
(When the cause was called here, defendants in error asked 
for a continuance, because DeGraffenried was sick, and Lyon 
and Irvin were at another Court, but the continuance was 


refused. ) 









B. Hu11, E. F. Best, for plaintiff’s in error. 


Lyon DEGRAFFENRIED & Irvin, By LANIER, for de- 
fendants. 












By the Court—Browy, C. J., delivering the opinion. 


The record in this case discloses the fact that Mathew B. 
Peters, while a resident of the State of New York had a wife 
whose name was Thalia Peters, and that they had, as the 
offspring of their marriage, three minor children. Mrs. 
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Thalia Peters, for some cause that does not appear, brought 
her action for divorce, in the proper Court, in the State of 
New York, and, by the judgment of the Court, a total 
divorce was granted and the Court decreed that the said 
Mathew B. Peters pay to the said Thalia ten dollars per 
week, to be paid weekly in advance, during their joint lives, 
as alimony. Subsequently to the divorce, Mathew B. Peters 
came to Georgia and intermarried with one Anna Brown, 
who had one child as the offspring of their marriage. Mathew 
B. acquired an interest in two plantations in Georgia, and 
became a lunatic, and Colonel E. F. Best, of this State, was 
appointed his guardian. He was carried to the Lunatic 
Asylum of this State, and there confined. At this stage of the 
case, Mrs. Thalia Peters, who was, and still is, a citizen and 
resident of the State of New York, filed her bill in the Su- 
perior Court of Bibb county, in this State, on the equity side 
of said Court, against Best, as guardian of her late husband, 
setting forth the fact of their intermarriage and divorce, and 
the judgment in New York in her favor for alimony, and 
praying that the land én Georgia, or so much thereofas might 
be necessary for that purpose, be sold by Best, the guardian, 
and that the proceeds thereof be paid to her in satisfaction of 
her claim for alimony, which she charged remained wholly 
unpaid. 

The guardian answered the bill, setting forth the property 
of his ward, to the best of his knowledge, and stating the 
fact that he was incurring heavy expenses for his ward’s bills 
in the Lunatic Asylum, which he had no money to pay, and 
he averred that property must be sold to meet these expenses. 
He also set forth the fact that the present wife and child of 
the said Mathew B., claimed a homestead and support out 
of the lands belonging to the estate of his ward, and prayed 
that Mrs. Anna Peters and her child be made parties. To 
this answer, in the nature of a cross-bill, Mrs. Anna Peters 
added her answer admitting the facts, and stating that she 
had no separate estate, and that she claimed a support for 
herself and child, and a homestead out of the estate of her 
said husband. 
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At May Term, 1869, Best, the guardian, filed an amended 
answer, in the nature of a cross-bill, setting forth that he had 
been authorized by a decree of the Court to sell the estate, 
and stating that he had declined to do so, as he could not get 
such price for the lands, as, in his opinion, would justify the 
sale. He then set up the further fact that, on the 16th day 
of August then last, his said ward died; and that he, as 
guardian, had, in conformity to law, become his administra- 
tor; and that he had obtained from the Court of Ordinary an 
order to sell the real estate. He then admitted the divorce 
in New York, and the judgment for $520 00 per annum in 
favor of the said Thalia Peters for her alimony, which he 
stated she @aimed as a special lien upon the estate of the said 
Mathew B. He also set forth the fact that Mrs. Anna Pe- 
ters, the widow, had filed her application in the Court of 
Ordinary of Bibb county, claiming the year’s support allowed 
by law, for herself and her minor child, and that commis- 
sioners had been appointed, who had set apart, by their re- 
turn, $1,800 00 for that purpose. But he said that, at the 
instance of said Thalia, the Ordinary had disallowed the re- 
turn, on the ground that no provision had been made by the 
return for her three minor children, who were the children 
of the deceased ; and upon the further ground that the judg- 
ment of the New York Court is a specific lien on the estate, 
and that the rights of the said Anna and her child, are sub- 
ject to the prior lien of the said Thalia. That from this de- 
cision of the Court of Ordinary, an appeal has been taken to 
the Superior Court, which is pending ; and that counsel for 
the said Anna and her child, have notified him of their in- 
tention to apply for a homestead out of the estate of the de- 
ceased husband, and that the counsel for the said Anna insist 
that she and her child are entitled to the year’s support and 
the homestead, before any of the debts of the estate are paid, 
He also stated that he is informed that there is a claim for a 
large amount set up by E. E. Brown, the father of the said 
Anna, for board of the said lunatic, and his wife and child, 
and for money advanced to pay his burial expenses, ete. 
That there is also a bill due the Superintendent of the Luna- 
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tic Asylum for board and treatment of said lunatic while he 
was an inmate of the Asylum, and that there is a bill due one 
Hemphill, for services as nurse and attendant of the said 
Mathew B. for several months previous to his death. That 
there are also bills due Doctors Magruder and Hall for med- 
ical services in attending the said Mathew B. prior to his 
death, and a bill to Harris, Clay & Company for medicines, 
And that there was a judgment for fifty dollars against him- 
selfas guardian, and another against him as administrator, 
in favor of Kate Smith for services rendered Mrs. Anna 
Peters during the lifetime of her husband, and that there was 
also a bill due himself for professional services (as an attor- 
ney,) for the said deceased. cy 

He then averred the insolvency of the estate, and prayed 
the direction of the Court in its administration. And he 
further prayed that all these conflicting claimants be made 
parties, and that they be enjoined from further proceedings 
till the judgment of the Court, settling their respective 
rights, and directing the distribution of the estate according 
to the legal priorities between the parties. The injunction 
was granted as prayed, enjoining all the claimants from fur- 
ther proceeding till the order of the Court in the premises. 

On the 18th day of December, 1869, the said Thalia made 
her affidavit before a Notary Public of Bibb county, stating 
that the suit between her and the said Anna is pending in 
Bibb Superior Court, that the amount involved exceeds the 
sum of five hundred dollars and costs, and that she has reason 
to believe, and does believe, that, from prejudice or local in- 
fluence, she will not be able to obtain justice in the State 
Court, and therefore, prays that the suit be removed into the 
next Circuit Court of the United States for the Southern Dis- 
trict of Georgia. Upon the hearing, the Judge passed an 
order transferring the case to the United States Court, and 
staying all further proceeding in the State Court, and this 
decision is assigned as error. 

Is this one of the class of cases contemplated by the Act of 
Congress, passed 27th July, 1866, (14 Statutes at Large, 
306,) which may be transferred to the United States Circuit 
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Court, upon the affidavit of one of the defendants who is a 
citizen of another State? I think not. 

If this had been an application to transfer the bill in 
equity, filed by Mrs. Thalia Peters, against Best, the guar- 
dian, now the administrator, to set up her claim against the 
estate, I do not say that might not have been done, and if 
the original bill had been transferred it might possibly have 
carried with it, the answer and cross-bill and answers, as in- 
cidents springing out of the original bill. 

But this was neither asked for by Mrs. Thalia Peters, nor 
was it ordered by the Court. She asked that the proceeding 
or suit, commenced by Mrs. Anna Peters, to which she has 
made herself a party, and which is enjoined by the order 
upon the cross-bill of the administrator may be transferred. 
This case is entirely a separate suit, distinct from the bill 
filed by Mrs. Thalia Peters, against the guardian and admin- 
istrator of her late husband, and is only incidentally con- 
nected with the original bill, by the answer of the adminis- 
trator to the original bill, which is in the nature of a cross- 
bill. Though the transfer of the original bill might have 
carried with it the incident, we are very clear that the trans- 
fer of the incident does not carry with it the original bill. 

The Act of Congress above referred to, provides in sub- 
stance, that when any suit is pending in a State Court, to 
which an alien, or a citizen of another State is a party defen- 
dant, and a citizen of the State where the suit is pending is 
also a party defendant, the case may be transferred so far as 
the alien defendant or citizen of another State, who is a de- 
fendant, is concerned, on the filing of the affidavit and giving 
the bond and security required, if the suit is one in which 
there can be “ a final determination of the controversy, so far as 
it concerns him, (the citizen of the other State,) without the 
presence of the other defendants as parties in the cause.” 

Now suppose we admit for the argument, that the transfer 
of the case commenced in the Court of Ordinary, by Mrs. 
Anna Peters, for her year’s support against the administrator 
of her deceased husband, carries with it to the Federal Court, 
the original bill filed by Mrs. Thalia Peters, against the 
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guardian of her late husband, for alimony, and the cross-bj]] 
filed by the administrator against both of them and a number 
of other creditors, holding liens of the highest dignity under 
our law, against the estate of the deceased husband. Can the 
Federal Court by any judgment, which it has power to 
render and execute, make a “ final disposition of the contro- 
versy,” so far as Mrs. Thalia Peters is concerned? That we 
understand to be the test. What is the controversy here, as 
the litigation now exists in the State Court. It is as to the 
legal distribution of the estate of Mathew B. Peters, deceased, 
among the different creditors and persons, who each claim 
the highest lien upon it, not a simple controversy between 
Mrs. Thalia Peters and Mrs. Anna Peters, as to which of 
them has the highest claim upon the estate of their late hus- 
band. If that were all, the Federal Court might, if it had 
them both and the administrator before it, as parties, make a 
final disposition of the controversy as to Thalia Peters, 

But suppose the case is transferred as between these two 
ladies, that does not withdraw the bill filed by the adminis- 
trator for direction from the State Court, nor does it remove 
into the Federal Court, that bill as against any of the other 
defendants. 

The Act of Congress in express terms declares: “Such 
removal of the cause as against the defendant petitioning 
therefor, into the United States Court, shall not be deemed 
to prejudice or take away the right of the plaintiff to pro- 
ceed at the same time with the suit in the State Court, as 
against the other defendants, if he shall desire to do so.” 
Now suppose we order the litigation, so far as it exists be- 
tween Thalia and Anna Peters, transferred, and, in the mean- 
time, Best, the administrator, proceeds with his bill for di- 
rection and settlement of the estate, in the State Court, as 
against the other defendants, who have liens claimed to be of 
the highest dignity against the estate, and suppose when the 
estate is sold, it is found that those liens are large enough to 
cover the whole amount, and the State Court orders it dis- 
tributed among them, what will be the effect of the judgment 
of the Federal Court? If it decides in favor of Anna, it can 
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not, by its judgment, compel the Court of Ordinary of Bibb 
county to approve the return of the Commissioners and al- 
low her the year’s support, nor can it compel the administra- 
tor to pay her the amount found to be due; for the reason 
that he has, pending the litigation in the Federal Court, dis- 
tributed, among the other creditors of the highest lien, under 
the judgment of the State Court, the entire estate, leaving 
nothing to meet the claim. If, on the other hand, it decides 
in favor of Thalia, there will be no fund out of which she 
can be paid, and the litigation will have been fruitless. Or, 
suppose the State Court shall not dispose of the fund pend- 
ing the litigation in the Federal Court. How can the Fed- 
eral Court, with only two of the defendants to the bill for 
direction and settlement in the State Court before it, properly 
direct the payment of the fund to oge or both the claimants, 
without the other defendants who claim that their liens upon 
the estate are superior to that of either of the defendants, 
who are, by the transfer, carried before the Federal Court to 
litigate their rights, while the others are left in the State 
Court. 

Again, to show the absurdity of this transfer, suppose 
when Anna and Thalia Peters appear in the Federal Court, 
Anna dismisses her application for the year’s support, this 
ends the litigation in that Court, but it is not a final disposi- 
tion of the controversy, by any means; because Best, the ad- 
ministrator, is at liberty to proceed with his bill for direc- 
tion and settlement in the State Court; and the claim of 
Anna in the Federal Court having been dismissed, she may 
come in and again be made a party defendant to the bill in 
the State Court ; and if she has the highest lien on the fund 
by the final decree on the bill, it would be adjudged to her 
by the State Court. The fact that she had dismissed her 
application for the year’s support in the Federal Court, where 
she was plaintiff, would be nothing in the way of her an- 
swering the bill of the administrator in the State Court, to 
which she is defendant, and having her rights adjudicated at 
the same time with her other co-defendants. 

But it must not be forgotten that this is a motion to trans- 


Vou, xui—17, 





250 SUPREME COURT OF GEORGIA, 


Peters and child vs. Peters e¢ al. 


seiehittiaensnines etal taciniaiadashicenin sie 
fer only the litigation growing out of the application of 
Anna Peters for the year’s support to the Federal Court, and 
not a motion to transfer the bill in equity, filed by Thalia 
Peters, against Best, guardian, or the cross-bill of Best, ad- 
ministrator, against both Anna and Thalia, and numerous 
other defendants. It could never have been the intention of 
Congress, that in case of a bill filed by an administrator 
against numerous legatees and creditors, for direction in the 
administration of the estate of a deceased person, a single 
creditor or legatee, who may chance to live in another State, 
by coming in and making himself or herself a defendant to 
the bill, can in this way transfer the whole litigation from 
the State Court to the Federal Court. The effect of such a 
ruling would be to transfer almost the entire jurisdiction of 
estates to the Federal Cgprts, as, in most cases, some one who 
is a proper party to the bill, resides in a different State, and 
could compel the transfer. The fact that the Act of Con- 
gress authorizes the plaintiff to proceed in the State Court 
against the other defendants, after the transfer, negatives the 
idea that it was the intention that the whole litigation should 
be transferred. And from the very nature of things it is 
next to impossible, in a case like the present, where a bill is 
filed for direction against numerous creditors and claimants 
holding conflicting liens, to separate one of the defendants 
from the others, and finally dispose of the controversy as to 
that one, in another Court, without having the other claim- 
ants before that Court, so that all the conflicting claims to 
the fund may be considered together, and‘a judgment ren- 
dered which will protect the rights of all. 

If the Federal Court in this case should hold that the 
judgment in favor of Thalia Peters in the New York Court 
is, under the laws of that State, a lien of the highest dignity, 
it does not follow that the Courts of Georgia are bound to 
enforce that lien, when it comes in conflict with her own, 
laws regulating liens. The judgment rendered in New York 
is entitled to full faith and credit in the Courts of Georgia, 
but it can only be enforced in Georgia by suit. An execu- 
tion issued by the New York Court could not be levied by a 
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sheriff in Georgia. And a New York judgment, older than 
a judgment rendered in a Georgia Court, would not take 
lien over a Georgia judgment rendered prior to the judgment 
in the Georgia Court upon the New York judgment. The 
lien is regulated, in other words, according to the date of the 
judgment in our own Courts. It follows, therefore, in case 
this transfer is made, and the Federal Court determines that 
Thalia Peters has a valid judgment against her late husband 
which, by the laws of New York, is of the highest dignity, 
and would bind the defendant’s property in that State, in 
preference to any other claim, that the Court could not still 
determine the whole controversy between the parties to this 
bill, without having the Georgia claimants to the fund be- 
fore it, that the priority of all liens upon the fund may be 
considered and determined together, according to the law 
regulating liens in such cases, 

I do not agree with the counsel for the plaintiff in error, 
that the injunction granted by the State Court in this case, 
was any good objection to the transfer. In such case the in- 
junction goes up to the Federal Court with the other pro- 
ceedings had in the State Court, and remains in force there 
till it is modified or dissolved by order of the Federal Court. 

There is a broad distinction between a case where a party 
toa bill in a State Court, proceeds in the Federal Court in 
violation of an injunction, and a case like the present, where 
a party under an injunction in the State Court applies to 
that Court to grant him an order of transfer under the Act 
of Congress, authorizing and requiring a transfer when a 
proper case is made. 

Nor do I think the rule of law that the Court of compe- 
tent jurisdiction which first obtains control of the case, has a 
right to hold it till final judgment, has anything to do with 
this case. The very object of the Act of Congress is to com- 
-pel the transfer of a certain class of cases from one Court of 
competent jurisdiction in which the case is pending, to an- 
other. I put my decision upon the ground that it is impos- 
sible for the Federal Court, in a case like the present, to make 
a “final determination of the controversy, so far as it con- 
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cerns the party applying to have the cause removed ;” and 
on the further ground, that the order of the Court below 
transfers only the suit commenced in the Court of Ordinary, 
in which Anna Peters is plaintiff, and Thalia Peters is de- 
fendant, which is all that is asked for by Thalia, when it is 
impossible for the Federal Court to fully determine and ad- 
judicate Thalia’s rights, without having the bill and answers 
and all the others parties who have conflicting liens upon the 
fund before it. 
Judgment reversed. 


McCay, J., concurring. 


The several Acts of Congress, upon the subject of the trans- 
fer of cases from the State Courts to the Federal Courts, are 
to be construed in reference to the jurisdiction of the Federal 
Courts under the Constitution. These Courts have no juris- 
diction over controversies between citizens of the same State, 

The Act of 1789 allowed the defendant in any case, in a 
suit brought against him in a State Court, if he was an alien 
or a citizen of another, State to transfer his case. But this 
Act made no provision for the case of one of several defen- 
dants, 

The Act of 1867 allows either the plaintiff? or defendant 
to remove the case on complying with certain requisites. 
But neither does this Act provide for the case of one of sev- 
eral defendants or plaintiffs. And this for the plain reason 
that generally when a citizen of another State is either a 
plaintiff or defendant, joined with other plaintiffs or defen- 
dants who live in the State where the suit is pending, his 
rights are necessarily so blended with his co-plaintiff’s or co- 
defendant’s rights, as that the decision of them necessarially 
involves the decision of a controversy between citizens of the 
same State. 

The very fact that one is a co-defendant or co-plaintiff, 
ordinarily involves the idea that his rights are so blended 
with the rights of his co-parties on the same side, that, to do 
justice, they must be decided together. It sometimes, how- 
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ever, does happen that one is a co-plaintiff or-co-defendant, 
under such circumstances as that it is possible to separate his 
controversy from that of his fellows, so that it can be settled 
without their presence. It was to meet this case, a rare one, 
that the Act of 1866 was passed. 

Is this such a case? Mrs. Anna Peters, for herself and 
child, applied to the Ordinary of Bibb county for a year’s 
support out of the effects of her deceased husband, Mr. 
Peters, in the hands of Mr. Best, his administrator. Notice 
was given to the admistrator, and commissioners were ap- 
pointed, and they assigned to her $1800 00. When this as- 
signment was returned to the Ordinary, Mrs. Thalia Peters, 
for her two children, objected, and the Ordinary revoked the 
assignment. 

Mrs. Anna Peters and child appealed to the Superior 
Court, and the case, to-wit: Anna Peters and her child vs, 
Best, the administrator, and Thalia Peters for her two chil- 
dren, is there pending. 

Mrs. T. Peters, as guardian and next friend of her children, 
makes the affidavit and motion to move this appeal case to 
the Circuit Court. To this it was replied: 1st. That this 
was not such a case as one of several defendants could 
move. 2d. That this case had been absorbed in and was 
enjoined by a case in equity pending in Bibb Superior Court, 
to-wit: A case in favor of Thalia Peters, in her own right, 
filed in the life-time of Peters; but, in answer to which, 
Best, his administrator, had filed a cross-bill against Thalia 
Peters and her children, Anna Peters and her child, E. E. 
Brown, and various other parties, alleging that the estate 
could not pay all the claims, and praying that Court to settle 
their conflicting interests. 

Were this a motion to transfer to the Circuit Court the 
case in equity between Mrs. Thalia Peters and Best, the ad- 
ministrator, I am inclined to think, though I am not clear, 
that the motion ought to have been granted. The filing of 
the answer, including the cross-bill set up therein, in which 
new parties are introduced into the controversy, and who are 
made defendants, but whose interests are all antagonistic to 
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Mrs. Thalia Peters, may not so alter the controversy which 
she has with the administrator, as set forth in her bill, as to 
make her other than a sole plaintiff, and such a party as, by 
the Act of Congress, may move his case to the Circuit Court, 

But the motion, as set forth in this record, is not to move 
the bill, but the appeal cause from the Court of Ordinary, be- 
tween Anna Peters and her child, against the administrator, 
Best, to which Mrs. Thalia Peters, as guardian or next friend 
of her children, has made herself a party. 

That is the case described in her motion; that is the case 
mentioned in her affidavit, and that is the case transferred by 
the order of the Court. In my judgment that case cannot 
be transferred. The controversy there, is in fact, between 
Anna Peters and the administrator. 

If it were to be transferred without the administrator, who 
is the principal defendant, the United States Court could give 
no judgment in the case at all. Thalia Peters only appears 
in it in the administrator’s behalf. The only judgment of the 
Court that can be had in favor of the plaintiff, is a judgment 
against, not Mrs. Thalia Peters, but against the administra- 
tor, and without his presence as a party, the rights of neither 
Anna Peters and her child, nor Mrs. Thalia Peters and her 
children can be determined, since the fund or property, in 
reference to which they are disputing, is legally under the 
control of the administrator, and may not in fact, belong to 
either of them, but be wholly absorbed in the settlement of 
other claims. This is so plain that it is not even pretended, 
as I understand, by our Brother Warner, that the appeal 
cause can be removed by itself. It is concluded by him that 
the motion to move the proceeding to obtain a year’s support, 
carries with it the bill, cross-bill and the whole controversy, 
because the cross-bill sets up this very suit, prays equitable 
conveyance of it and absorbs it. 

Iam inclined to think, that a motion to movethe bill, would 
carry this case, because as the bill now stands, this case is in- 
cluded in and has been absorbed by it. But I am not able 
to see how a motion to move this case includes the bill. In 
the bill, Mrs. Thalia Peters is the sole plaintiff, and the issues 
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of the bill are various, including, not only the controversy 
with Mrs. Anna Peters, which is this case, but controversies 
with various other persons, all of whom named, have a right 
to be heard, and would be entitled to notice. 

Take for instance, the Lunatic Asylum. You transfer a 
case, to which that Asylum is a party, to the United States 
Court, by a motion made in another case to which it is not a 
party, of which it has no notice. It seems to me absurd to 
say, that a motion in a case at law, to-wit: An appeal from 
the Ordinary, can carry with it a bill in equity, merely be- 
cause that bill includes in it, with other and distinct contro- 
versies, the appeal cause. On the filing of the cross-bill, this 
appeal case, this controversy about the year’s support, was 
transferred to the equitable side of the Court, became one of 
the issues involved in the bill, and can only be got at, by a 
motion made on the equity side of the Court, in that case. 
It is only in that way, that the parties to the bill can get 
notice of the motion. 

In the shape in which this motion is made, if it is to affect 
the bill and the parties to it, you undertake to affect the 
rights of parties without notice tothem. By moving in a 
case in which they are not parties, you cannot transfer to the 
Circuit Court a suit in which they are parties. 

It is upon this ground I place my concurrence. It is clear 
to me that the appeal from the Ordinary cannot be trans- 
ferred to the United States Court, for the simple reason that 
in the appeal case, Mrs. Thalia Peters is only one of two de- 
fendants, and neither her rights nor the rights of Mrs. Anna 
Peters can be settled without the presence of the administra- 
tor, against whom alone any judgment can be rendered. 

The motion being, as I understand it, to move that case, 
and that case only, and not the bill, ought to have been re- 
fused. 































WARNER, J., dissenting. 





It appears from the record in this case, that Mathew Peters 
and his wife, Thalia Peters, were divorced by a decree of the 
Superior Court of the State of New York, on the 17th of 
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April, 1858, and by the decree of that Court, the husband, 
Mathew Peters, was required to pay the sum of ten dollars 
per week for the support of his divorced wife and her chil- 
dren, which alimony is alleged to be due and unpaid ; that 
subsequent to the date of this decree of divorce, Peters came 
to this State and married another woman, Mrs. Anna Peters, 
and died, leaving Mrs. Anna Peters, his widow, and one 
child. After the death of Peters, Best became his adminis- 
trator. Prior tothe death of Peters, Mrs. Thalia Peters filed 
a bill to enforce the decree for alimony out of his property in 
this State, which suit is still pending. After the death of 
Peters, Mrs. Anna Peters made application to the Ordinary 
for a year’s support for herself and child out of the property 
of his estate, which application was resisted by Mrs. Thalia 
Peters, and the return of the appraisers allowing the same, was 
set aside by the Ordinary, on the ground that no provision 
was made for the children of Thalia Peters, and that if the 
claim of Mrs. Anna Peters was allowed, it might defeat the 
claim of Thalia Peters and her children under the decree in 
their favor for alimony. An appeal was taken from the de- 
cision of the Ordinary to the Superior Court. After this de- 
cision of the Ordinary, in November, 1869, and whilst the 
appeal was pending in the Superior Court, to-wit: On the 
20th of December, 1869, Best, as the administrator of Peters, 
filed his cross-bill, under the provisions of the Code, and ob- 
tained an injunction against Mrs. Thalia Peters and other de- 
fendants, in which cross-bill the facts before recited are fully 
set forth, as well as the respective claims of. Mrs. Thalia Pe- 
ters and her children, and the claims of Mrs. Anna Peters 
and her child, to the property of his intestate, and he also 
alleges that he has been notified by Mrs. Anna Peters’ coun- 
sel that she intends to apply for a homestead out of the prop- 
erty of his intestate, and that he contends that she is entitled 
to the same, as well as to a year’s support and dower out of 
said estate, before any debts due by said estate should be paid. 

It is alleged in the cross-bill that the estate will be insol- 
vent as to the allowance claimed by either of the contending 
parties. And he prays the direction of the Court: First, as 
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to the claim of said Thalia Peters and children, and the status 
and dignity of said judgment, and their rights under said 
decree. Secondly, as to the rights of said Anna Peters and 
her child, and that the said Thalia Peters and her children, 
and the said Anna Peters and her child, be required to prove 
and be heard upon their several claims, and that the defend- 
ants respectively be enjoined and restrained until the several 
matters aforesaid can be fully settled. At this stage of the 
case in the Court below, Mrs. Thalia Peters, one of the de- 
fendants in the cross-bill, petitioned the Court as a non-resi- 
dent of the State, to remove the cause from the State Court to 
the Circuit Court of the United States, under the provisions 
of the Acts of Congress of 1866 and 1867. The bill of ex- 
ceptions states, that the application was made to remove the 
appeal cause from the Superior Court, but that appeal cause, 
as we have seen, had been included in the cross-bill and 
made a part thereof and was enjoined, and a motion to trans- 
fer that, would necessarily transfer all the proceedings con- 
nected with it, and such was the legal effect of the motion. 
The first of these Acts of Congress provides for the re- 
moval of the suit, when the suit has been instituted or pros- 
ecuted for the purpose of restraining or enjoining a non-resi- 
dent defendant; or, if the suit is one in which there can be 
a final determination of the controversy so far as it concerns 
him, without the presence of the other defendants as parties 
in the cause; that is to say, if the non-resident defendant is 
restrained by an injunction, he may remove the suit ; or, if the 
suit is one in which there can be a final determination of the 
controversy so far as concerns him, without the presence of 
the other defendants as parties in the cause, then he may re- 
move it into the Circuit Court. The amendatory Act of 
1867, is much broader in its terms, and provides that where 
a suit is now pending, or may hereafter be brought in any 
State Court in which there is a controversy between a citizen 
of the State in which the suit is brought and a citizen of an- 
other State, and the matter in dispute exceeds the sum of 
five hundred dollars, exclusive of costs, such citizen of an- 
other State, whether he be plaintiff or defendant, if he will 
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make affidavit, stating that he has reason to and does believe 
that from prejudice or local influence, he will not be able to 
obtain justice in such State Court, may, at any time before 
the fipal hearing or trial of the suit, file a petition in such 
State Court for the removal of the suit into the next Circuit 
Court of the United States, etc., and upon compliance with 
the terms of the Act, it is made the duty of the State Court 
not to proceed any further in said suit. These two Acts of 
Congress are remedial statutes, and should receive a liberal 
construction. 

The argument that the motion to remove only applied to 
the appeal from the Court of Ordinary, is merely technical, 
in view of the facts in the record. When the cross-bill was 
filed, it embraced all the matters in controversy between the 
parties, and the Court of Equity had acquired jurisdiction of 
them for the purpose of adjudicating the same, and the whole 
matter was before the Court below, the cross-bill and all the 
other proceedings, involving the rights of Thalia Peters, the 
non-resident defendant, who was enjoined, as well as the 
rights of Anna Peters, who claimed her year’s support, and 
the motion to remove was resisted, because the cross-bill had 
been filed, and all the matters in controversy between the 
parties had been merged in it, and that they had been en- 
joined by the Court from prosecuting the same until the 
final judgment of the Court should be had in regard to them, 
including Thalia Peters’ claim under the New York decree, 
as well as Anna Peters’ claim to a year’s support out of the 
intestate property pending on the appeal in the Superior 
Court. The rights of the respective parties to the insolvent 
intestate’s estate, were involved in that appeal which were 
embraced in the cross-bill, and were to be adjudicated on the 
final hearing thereof, and could not be otherwise adjudicated, 
except in the Court of Equity which had taken jurisdiction 
of the several matters in controversy between the parties, and 
the motion to remove that part of the case, as the same then 
stood before the Court, was for all practical purposes, as con- 
templated by the Acts of Congress, a motion to remove the 
whole case. Thalia Peters, the non-resident defendant, was 
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enjoined from prosecuting her claim in the other Courts of 
the State, and her rights’ to the intestate’s property were to 
be finally adjudicated on the final hearing of the cross-bill. 
The motion to remove the case, was a motion to remove it as 
it then stood before the Court. And the legal effect of al- 
lowing the motion was to transfer the whole case to the Cir- 
cuit Court, the cross-bill made it one entire case, so far, at 
least, as the rights of the non-resident defendant, Thalia 
Peters, was concerned, in the intestate’s property. The con- 
test between the parties in the Court of Ordinary, was whether 
the claim of Thalia Peters should be allowed, or the claim of 
Anna Peters should be allowed ; the allowance of either claim 
would exhaust the intestate’s estate as against the other 
claimant, the estate being insolvent, and the decision of the 
Court on the cross-bill filed by the administrator for direc- 
tion, will be a final adjudication as to the claim of Thalia 
Peters to be paid out of the property of the intestate; 
both claims cannot be paid. The administrator, in legal 
contemplation, represents both parties, so far as their respec- 
tive interests in his intestate’s estate are concerned, and the 
final decree on the hearing of the cross-bill, will be a final 
adjudication of the claims of the respective parties to be paid 
out of the intestate’s property. In my judgment, Thalia 
Peters, the non-resident defendant in the cross-bill, who had 
been restrained by injunction, had a clear and indisputable 
right, under the Acts of Congress of 1866 and 1867, to have 
had her petition for the removal of the case granted, and that 
there was no error in the judgment of the Court below in 
granting the order for the removal of the case to the Circuit 
Court of the United States. 
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Tommey & Srewakrt, plaintiffs in error, vs. JosHua ELLs, 
defendant in error, 





1. When the plaintiff in a judgment has taken the benefit of the homestead 
and exemption law, and thereby exempted all his property from the 
payment of his own debts, a defendant in a judgment in his favor, who 
has a judgment against him and another, which was dormant when the 
bill was filed, and has since been revived, has an equity springing out of 
the facts of the case, which entitles him to apply to the Court of Equity 
to have the judgment in favor of the person taking the benefit of the 
homestead and exemption enjoined until the two judgments are set-off 
against each other; and it was error in the Court below to dismiss the 
bill on demurrer for want of equity. 

2. When a general demurrer is filed toa bill, the Court must decide upon 

the case made by the bill without reference to the answer. (R.) 





Set-off in Equity .Before Judge GREEN. Newton Supe- 
rior Court. March Term, 1870. 

















The bill of Tommey & Stewart against Ellis was filed on 
the 15th of December, 1869, and made this case: ‘Tommey 
and Stewart, as partners, A. D. Hammett and G. J. Orr, 
were partners in the lumber business, under the style of 
Hammett, Orr & Company. In the latter part of 1865, Orr, 
on behalf of said firm, contracted with Ellis for timber to be 
delivered at their mill, to be sawed on shares, In Septem- 
ber, 1866, Tommey & Stewart bought out Orr’s interest in 
the mill and its appurtenances, and the assets of the firm, 
agreeing to relieve Orr from all the liabilities of the firm. 
Then Hammett bought them out and the mill firm was dis- 
solved. At this time Ellis had not delivered any of said 
timber ; he subsequently delivered it to Hammett and he 
used it for his own purposes, failed to pay Ellis for it, and 
left the firm in Ellis’ debt therefor. Ellis sued Hammett, 
Orr & Company on said contract, and obtained a judgment 
against them in September, 1869, for $162 72 principal, 
$31 75 interest and costs, took out a fi. fa. and ordered it 
levied upon the property of said defendants. If either of 
them pays it the others will have to contribute, and if Orr 
pays it they will have to repay him. Hammett is insolvent. 
On the 22d of March, 1862, one Jourdan obtained five 
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judgments against Ellis, four for $50 00 each, and the other 
for $20 00. On the 6th of August, 1862, fi. fas. were issued 
on these judgments, but up to the filing of this bill, no entry 
has been made on either of them by any proper officer of the 
law. On the 28th of September, 1867, Jourdan’s adminis- 
tratrix transferred these judgments to Tommey & Stewart. 
On the day last aforesaid, they also bought from her a note 
on Ellis for $50 00, due the 25th of December, 1861, and 
another under seal, due the 14th of April, 1861; after buy- 
ing these judgments and notes, they were advised that they 
could not plead them as a set-off to said Ellis’ suit, then pend- 
ing, and so they allowed his judgment as aforesaid to be 
rendered. Ellis had not more property than can be cov- 
ered by the homestead and exemption laws of this State. 
They have tried to get him to allow his judgment to be sat- 
isfied by crediting its amount on their said claims, but he re- 
fuses. Therefore they prayed an injunction against Ellis 
having any levy made, and that his fi. fa. be settled as they 
had offered to do. The Chancellor sanctioned the bill and 
ordered the injunction to issue. 

Ellis answered that he intended to enforce payment of his 
demand from Orr only, that said notes were barred by the 
statute of limitations, and that prior to the purchase of said 
judgments and notes, he had assigned his judgment to W. W. 
Clark, in payment of lawyer’s fees due him. Upon this an- 
swer and a general demurrer, Ellis moved to dissolve said 
injunction and dismiss said bill. Before argument the bill 
was amended by averring that since the filing of the bill 
Ellis’ entire property had been exempted from his debts un- 
der the Homestead Act; and that their judgments had been 
revived against Ellis. This was admitted. 

After argument, the Chancellor dismissed the bill upon the 
grounds that the judgments against Ellis were dormant when 
said bill was filed ; there is no mutuality in the demands; be- 
cause it did not appear that Ellis had more property when 
said judgments were bought than he now has; and because 
Ellis had transferred his judgment before its rendition. 
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JouHN J. FioyD, for plaintiffs in error. 
CLarK & Pace, for defendant. 
By the Court—Browy, C. J., delivering the opinion. 


The bill in this case shows that Hammett is insolvent and 
that Tommey and Stewart had purchased Orr’s interest in 
the partnership business, and had given him an obligation to 
indemnify him against all the debts of the company. Tom- 
mey and Stewart are, in fact, therefore, the real parties at in- 
terest, and the parties who must pay the judgment in favor 
of Ellis against the firm of Hammett, Orr & Company. 

They averred in their bill that they held judgments against 
Ellis and another, for a larger sum than the amount of his 
judgment against them, which were dormant when the bill 
was filed, but as is shown by an amendment to the bill, had 
been revived since the original was filed. They also allege 
that Ellis has taken the benefit of the homestead and exemp- 
tion law, which covers all his property and leaves nothing 
subject to the payment of their judgments against him, and 
that they will be remediless if he is permitted to enforce his 
judgment against them. And they pray that the one judg- 
ment may be set-off in equity against the other, till the judg- 
ment Ellis holds against them is satisfied. The Judge granted 
an injunction, restraining Ellis from enforcing his judgment 
against the complainants, till further order. Ellis then filed 
his answer, and set up a sale of the judgment to Col. Clark, 
in payment of fees, etc., and denied the right of the com- 
plainants to the relief sought. A motion was then made to 
dissolve the injunction, and a general demurrer was filed to 
the bill for want of equity. On the hearing of this motion 
the Judge ordered the bill dismissed, and upon that ruling 
error is assigned. 

1. While the facts do not make a case of legal set-off, we 
think an equity springs out of them which entitles the com- 
plainants to relief. Ellis is in effect legally insolvent when 
he takes the benefit of the homestead and exemption law, 
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which covers all his property and exempts it from the pay- 
ment of his debts. In such case it would be grossly inequitable 
and unjust to allow him to enforce his judgment against the 
complainants, when he will not pay the judgments which 
they hold against him, and there is no legal mode of com- 
pelling such payment. 

2. The bill expressly waives an answer, and as the answer 
in this case sets up the equities of a third person against the 
complainants’ right to relief, the defendant should have been 
held to prove his allegations on the trial. When a general 
demurrer to the whole bill for want of equity is filed, the 
Court must decide it upon the case made by the bill, and not 
by an examination of the answer. 

Judgment reversed. 


THomas J. Tuornton, plaintiff in error, vs. JEssE Mc- 
LENDON, defendant in error. 

As the evidence in the case was insufficient to prove the insanity of the 
plaintiff, who was a witness for himself, and no rule of law was viola- 
ted by the Court below, this Court will not reverse the judgment re- 
fusing to grant a new trial. 

If the Court charge correctly law which was not applicable to the case 
made, but so that the jury could not thereby be mislead, it isno ground 
for a new trial. (R.) 

New Trial Refused. Before Judge Biapy. Troup Su- 

perior Court. November Term, 1869. 


Thornton sued McLendon on an open account for $252 83, 
besides interest, running from April 14th, 1861, to the 1st of 
January, 1865, all the items of which were for work done in 
a blacksmith’s shop, except $65 00 for “ amount of Moseley’s 
-hote retained by McLendon.” The plea was the general 
issue, 

At the trial Thornton was introduced as a witness in his 
own behalf, and asked to look upon said account and state 
whether it was correct. Defendant’s counsel objected to his 
statements, unless he could testify from personal knowledge, 
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and suggested that he should introduce his shop books, 
Thornton testified that his books were lost or mislaid, that 
after the war he had drawn off his accounts and thrown his 
books aside. The Court remarked that he could testify to 
the correctness of the account, if he knew it of his personal 
knowledge, or by McLendon’s admissions. Thornton then 
said he could not and would not testify to each item of said 
account, but that he believed they were correct, and that 
they were worth the sums charged therefor. Upon cross- 
examination he said he kept the books, charged work as it 
was reported to him by his blacksmith, saw some of the work 
done but could not tell which it was, that he had made no 
search for his books, did not know whether they were lost or 
not, and that he could not and would not swear to any item 
of said account; that he called on defendant for settlement 
and no objection was made to his account, but it was not 
shown to defendant, and their settlement was postponed be- 
cause of cross-demands between the parties. The plaintiff 
closed. Defendant offered no testimony. The Court charged 
as hereinafter stated. The verdict was for the defendant. 

Plaintiff’s counsel moved for a new trial, upon the 
grounds that the Court erred in its charge, in refusing to al- 
low plaintiff to testify to his account without accounting fot 
his books, and because of alleged newly discovered evi- 
dence. 

The Judge charged the jury that plaintiff must make out 
a prima facie case before he could recover; stated to them 
what was necessary when one sought to prove an account by 
his books; told them that plaintiff had not tried to prove his 
accounts by his books, but by himself, and that he must show 
that the work was done, and that the prices were reasonable; 
that he might refresh his memory by looking to the account, 
but must swear that the work was done from his recollection 
of it; that if the account was presented and not objected to, 
that made a prima facie case, but the defendant must have 
been informed in some way of the contents of the account before 
his silence would be construed into an admission of the cor- 
rectness of the account. 
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The alleged newly discovered evidence was, that plaintiff 
was insane at the time he testified. In support of this, plain- 
tiff’s counsel presented the following affidavits: Plaintiff’s, 
(made the 8th of December, 1869, the day after the trial,) that 
he had searched for his books everywhere where he supposed 
they might be before the trial, but could not find them; but 
since the trial, had found those containing so much of said 
accounts as were in 1861, 1862 and 1863. Dr. Little’s affi- 
davit, made the 31st of December, 1869, that on the 27th 
of December, 1869, plaintiff was confined to his room, com- 
pletely deranged in his mind, and that he believed his mind 
had been impaired for months. His attorney’s affidavit, 
stating that he had gone to Thornton’s house before the trial, 
and “the books were searched for” and not found ; that he 
was surprised at Thornton’s uncertain manner as a witness 
at the trial, not then supposing him deranged; that a few 
days after the trial he called on Thornton on business, and 
discovered that his mind was deranged, and that the books 
now found would prove the most of said account. The 
Court refused a new trial and that is assigned as error. 


Speer & SPEER, for plaintiff in error. 


’ B. H. Brauam, by THomas WHITAKER, FERRILL, HAm- 
MOND & Brotuer, for defendant. 


By the Court—Browy, C. J., delivering the opinion. 


We do not think the charge of the Court to the jury in 
this case violated any rule of law. The counsel of plaintiff 
in error insists, that as the books of account were not in evi- 
dence, the Judge should have said nothing about the rules 
of law governing the introduction of that kind of evidence. 
It might have been more regular to have omitted the part of 
the charge which related to the manner of producing books 
of account in evidence. But as the question had been made 
as to the introduction of copies of the accounts taken from 
the original books, and the witness had testified from those 
copies used to refresh his memory, and as the Judge charged 
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the law as to the introduction of such books in evidence eor- 
rectly, and stated that, as the original books were not intro- 
duced, the plaintiff, as a witness, might prove the account by 
his own testimony, but that he must show that the work was 
done and that the prices charged were reasonable, we think 
the case was fairly submitted to the jury, and they could not 
have been mislead by the charge. We therefore refuse to 
interfere on this ground. 

Did the Court err in refusing to grant a new trial, on ae. 
count of the newly discovered evidence? We think not, 
The main ground insisted upon was, that the plaintiff was 
insane because he did not swear as his counsel expected, and 
would not state of his own knowledge, that any item in the 
account, as drawn off by him from the book, was correct, and 
that this insanity was not discovered till after the trial. We 
confess we see no evidence of insanity in the testimony, as 
given in under oath by the plaintiff on the trial. He stated 
that he kept his own books, and charged the work done in 
the shop as it was reported to him by his blacksmith; that 
he saw some of the work done himself, but could not tell 
which it was; that, after the war, he had drawn off his ae- 
counts from his books and had thrown his books aside; that 
he had made no search for them, and could not tell whether 
they were lost or not; and, when asked if he could specify 
any one item of work done and furnished to defendant, as 
charged in said account, he answered that he could not, and 
would not swear to any one item in said account. We think 
this looks much more like the evidence of a rational, con- 
scientious witness, than an insane person. As he did not do 
the work himself, and only entered it on his books as re- 
ported to him by his blacksmith, how could he, as a con- 
scientious man, swear to the correctness of any one item of 
his own knowledge? He adds in another part of his testi- 
mony, that his mind had been refreshed from looking upon 
the accounts, and he would state from his belief that they 
were correct, but could not swear positively to any particular 
item. 

But Dr. Little swore that on the 27th of December, some 
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twenty days after the trial, he called to see him and he was 
completely deranged in mind ; and, on investigating his case, 
he believes his mind had been impaired for months. And Mr. 
Speer, his attorney, swears that a few days after the trial, he 
called at his house on business, and discovered that his mind 
was deranged. No witness who saw or examined him at the 
time of the trial, or before that time, swears to any derange- 
ment then existing. And we are lead to believe from the 
testimony given in by the party, that Dr. Little was mistaken 
as to his situation, if he intended to convey the impression 
that he was insane at the time of the trial. We do not think, 
therefore, that Une newly discovered evidence of insanity was 
sufficient to have changed the verdict, if a new trial had been 
granted, and if this evidence had been before the jury on the 
trial. 

But it is said there is newly discovered evidence as to the 
books, some of which have since been found. The difficulty 
ou this point is, that there is no evidence in the record, that 
shows that the plaintiff had made any search for them, or 
exercised any diligence to produce them on the trial. When 
examined as a witness he swears he had not. And the only 
evidence that he had, is found in his affidavit made a day or 
two after the trial. But how does this affidavit help the 
case? If the affidavits of Dr. Little and Mr. Speer, are to 
be held sufficient to establish insanity, when he was sworn 
on the trial, the same affidavits prove that he was equally 
insane when he made the affidavit a day or two afterwards ; 
and we have as much reason to credit his first statement on 
the trial, as his subsequent one after the hearing of the case. 

The Judge who tried this case saw and heard the witness 
testify, and had a much better opportunity to form a correct 
conclusion in this matter than we can possible have from an 
examination of the record, and, as he was satisfied with the 
verdict, and the case is a very small one, the contest being 
about a blacksmith’s account of less than $100 00, upon the 
Confederate basis during the war, we will not disturb the 
verdict. 

Judgment affirmed. 





268 SUPREME COURT OF GEORGIA. 
Clayton & Company vs. Wallace. 


J. W. Ciayton & Company, plaintiffs in error, vs. Camp- 
BELL WALLACE, Superintendent Western and Atlantic 
Railroad, defendant in error. 


{Brown, C. J., having been of counsel in this cause did not preside. ] 


A practicing attorney in the Superior Court of Fulton county, was selec- 
ted by the parties litigant in a case pending in that Court, (the presid- 
ing Judge having been of counsel in the case,) to preside on the trial 
thereof, as provided by the 240th section of the Code, and after the 
trial of the cause by said pro tempore Judge, a motion was made fora 
new trial in the case, a rule nisi to show cause was granted, and a day 
appointed to hear the motion for a newtrial. When the motion fora 
new trial came on to be heard, said pro tempore Judge refused to hear 
it, on the ground that he had no power to hear it, as, because the pre- 
siding Judge of the Circuit had resigned his office, there was no longer 
any disqualification existing: 

Held, That the Superior Courts of this State are created and organized 
by the Constitution and laws thereof, and continue to exist, whether 
Judges be appointed to preside therein or not; that a pro tempore 
Judge selected under the provisions of the Code for the trial of a case, 
may exercise all the functions of a Judge of the Superior Court in that 
case; that his functions as such pro tempore Judge in that case, con- 
tinue and extend to the hearing of a motion for a new trial in the case 
heard and tried before him as such pro tempore Judge, although the 
presiding Judge of the Circuit may have resigned his office ; that such 
pro tempore Judge derives his authority to hear and determine that 
special case from the law, and not from the presiding Judge of the 
Circuit, and having acquired jurisdiction to hear and determine the 
case under the law, his functions as such pro tempore Judge continue 
until he shall have heard and decided the motion for a new trial in that 
case, notwithstanding the presiding Judge of the Circuit may have re- 
signed his office before the hearing of the motion for a new trial ; and 
that it was error for said pro tempore Judge to refuse to hear and de- 
termine the motion for a new trial upon the statement of facts contained 
in the record. 


New Trial. Judge pro hac vice. Bill of Exceptions. Be- 
fore Honorable Joun Coutts, presiding by consent. Ful- 
ton County. Chambers. February, 1870. 


J. W. Clayton & Company sued Wallace, as Superinten- 
dent of the Western and Atlantic Railroad, for the non- 
delivery of certain corn entrusted to said Western and Atlan- 
tic Railroad, as a common-carrier. Judge Pope being of coun- 
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sel for plaintiffs, the parties agreed that the Honorable John 
Collier, a practising attorney of said Court, where said suit 
was pending, should preside therein and “exercise all the 
functions of a Judge, and to the extent of granting or refus- 
ing a new trial, signing and certifying bills of exceptions, or 
doing any other act which the Honorab!e John D. Pope 
might de if he were to preside in said case.” It was further 
agreed that the verdict in this case should control certain 
other specified cases. 

A trial was had before Judge Collier, selected as above, 
and resulted in a verdict for the defendant. A brief of the 
evidence was agreed upon, and a motion for a new trial was 
made by plaintiffs, on the grounds that the verdict was 
strongly against the weight of the evidence, and because of 
an alleged error in the charge to the jury. This motion 
was set down for hearing before Judge Collier, in Chambers, 
on the 21st of February, 1870. Before that time Judge Pope 
resigned, and at that time no successor had been appointed. 

When the time for hearing arrived, Judge Collier refused 
to hear and decide the motion, upon the ground that Judge 
Pope having resigned, he, Collier, had no power to hear and 
determine said motion. Plaintiffs’ attorneys thereupon sued 
out their bill of exceptions, setting forth all the evidence, 
rulings and charges in the trial below, and had the same signed 
and certified by Judge Collier in the usual form. Under 
the usual mandate the entire record came here with said bill 
of exceptions. ‘The only error assigned in the bill of excep- 
tions was the refusal to hear and determine said motion for 
a new trial. When the cause was called here, counsel for 
defendant in error moved to dismiss the writ of error, upon 
the ground that mandamus was the only remedy for said re- 
fusal, and nothing else was complained of. This motion 
was overruled. 

Pending the argument, counsel for defendant were com- 
menting upon the evidence, (which had not been read,) and 
insisting that no damage was done to the plaintiffs, because 
there was no merit in the motion for a new trial, when coun- 
sel for plaintiffs in error insisted that defendant’s counsel 
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were out of order. After argument upon the point, the 
Court held, that while they had the right to look into the 
evidence and say whether the motion for new trial should be 
granted, (even if Judge Collier had erred in refusing to de- 
cide upon the motion,) and might hear suggestions from de- 
fendant’s counsel, as amici curiz,on the evidence and charge 
of the Court, counsel for defendant had no right to argue that 
point, and confined them to the argument of the refusal to 
decide upon the motion for a new trial. 


J. D. Pope. Locurane & CLARKE, for plaintiffs in 
error, cited: Irwin’s Code, section 240; 39th Georgia Re- 
ports, 361; 17th, 126. 


L. E. BLECKLEY, (by the ReporTer,) P. L. Mynartzt, for 
defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, was the refusal of the pro tempore Judge to hear 
and decide the motion for a new trial. The Superior Courts 
of this State are created and organized by the Constitution 
and laws thereof, and continue to exist, whether Judges be 
appointed to preside therein or not. A pro tempore Judge 
selected under the provisions of the Code for the trial of a 
case, may exercise all the functions of a Judge of the Supe- 
rior Court in that case: Code, 240; Henderson vs. Pope, 
39th Georgia Reports, 361. In such cases, the functions of 
such pro tempore Judge extend to the hearing of a motion 
for a new trial in the case heard and tried before him as such 
pro tempore Judge, although the presiding Judge of the Cir- 
cuit may have resigned his office before the hearing of that 
motion ; the hearing and deciding the motion for a new trial, 
is a part of the trial of that case ; such pro tempore Judge de- 
rives his authority to hear and determine that special case 
from the public law of the State, and not from the presiding 
Judge of the Circuit, and having acquired jurisdiction to 
hear and determine the case under the public law of the 
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State, his functions as such pro tempore Judge continue until 
he shall have heard and decided the motion for a new trial 
in that case, notwithstanding the presiding Judge of the Cir- 
cuit may have resigned his office before the hearing of that 
motion. In our judgment, it was error for said pro tempore 
Judge to refuse to hear and determine the motion for a new 
trial, upon the statement of facts contained in the record. 

Let the judgment of the Court below be reversed. 










THappeus H. Morris, plaintiff in error, vs. FRANCES 
Morris, defendant in error. 










Where a bill was filed by a mother seventy-six years of age against her 
son, to set aside a settlement of a case pending in Court between the 
parties : 

Held, That as a general rule, a Court of Equity will not interfere to set 
aside a settlement of a fraudulent transaction of one of the parties, 
when the party defrauded had full knowledge of all the facts at the 
time of the settlement, and the parties making it occupied the same 
relative position to each other as to capacity and condition; yet, when 
it appears that there was great inequality, arising from old age, mental 
incapacity, undue influence, and the relative condition of the contracting 
parties, a Court of Equity will interfere to grant relief, and that the 
allegations in complainant’s bill make such a case as entitles her to 
have the alleged settlement set aside, and that the demurrer to the bill 

was properly overruled. 

























Equity. Estoppel. Before Judge Kirpy. Floyd Su- 
perior Court. July Adjourned Term, 1869. 









The bill of Frances Morris made the following case: She 
is a widow seventy-seven years old, infirm and poor. Wil- 
liam Morris, her husband, died in 1857, leaving an estate 
worth $30,000 00, and her and seven children as his heirs. 
His son, Samuel A. Morris, became his administrator, sold 
and disposed of his estate, but refused to pay to these heirs 
their distributive shares. She and the heirs sued him to 
compel such distribution; the war suspended the suit; the 
papers were lost and nothing was done in it since the war. 
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Though she was in want and living on charity, the adminis. 
trator has continuously failed to respond to her demand of 
at least part of her share. While thus situated, Thaddeus 
H. Morris, her son and one of said heirs, requested her to 
make a power of attorney authorizing him to settle with said 
administrator for her said share. She having confidence in 
him, agreed to give him the power of attorney, and asked 
him to prepare it for her signature. He had drawn up an 
absolute deed of gift, conveying from her to him all she 
owned, in trust for his three minor children. She could not 
read, did not hear it read, but supposing it was such power of 
attorney, signed it and delivered it to him. 

With this deed, on the Ist of April, 1866, T. H. Morris 
went to the administrator and entered into a pretended com- 
promise of her said claim, whereby he, T. H. Morris, ac- 
quired an unimproved lot in Rome, (fully described,) the same 
being conveyed to him as such trustee, by said administra- 
tor, and released the administrator from all liability for her 
said share; that her share was worth three times as much as 
said lot. Having discovered this fraud, she filed her bill to 
January term, 1867, against said T. H. Morris, to cancel said 
deed and for other relief. Before he had answered the bill, 
he represented to her that it would pecuniarily ruin him and 
his family, and disgrace him and his children, and said that 
he alone of her children cared for her, and promised to pay 
all costs and her attorneys fees, and furnish her a home, food 
and clothing suitable for her during her life, and with means 
to visit her children, upon condition that she would dismiss 
said bill. Overcome by his entreaty and such promises, she 
consented to dismiss the bill, and gave him some writing on 
the subject. Her attorneys dismissed the bill at defendant’s 
costs, took his notes for their fees and gave up her notes to her. 

He fails to support or clothe her, etc., though he gets the 
rent of said lot. She prayed for a cancellation of said agree- 
ments, that T. H. Morris be compelled to convey said lot to 
her, and to pay her what else he may have received on ac- 
count of her said share of said estate, etc. 

This bill was demurred to upon the grounds that it was 
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only a breach of trust and the remedy is at law. The Court 
overruled the demurrer and ordered the defendant to answer. 
That is assigned as error. 


ALEXANDER & WriGut, for plaintiff in error, said the 
settlement of the first bill estopped complainant: Ham vs, 
Hamilton, 29th Ga. R., 40. 


Wricut & ALEXANDER, for defendant, replied that the 
settlement was fraudulent: Story’s Eq. Juris., 234 to 239; 
Irwin’s Code, secs. 3122 and 2000. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is in overruling the demurrer to the complainant’s 
bill. As a general rule, Courts of Equity will not inter- 
fere to set aside a settlement of a fraudulent transaction of 
one of the parties, when the party defrauded had full know- 
ledge of all the facts at the time of the settlement, and the 
parties making it occupied the same relative position to each 


other, as to capacity and condition, as was ruled by this 
Court in Ham vs. Hamilton, 29th Georgia Reports, 40. But 
where it appears that there was great inequality between the 
parties making the settlement, arising from old age, want of 
mental capacity, undue influence, and the relative condition 
of the contracting parties to each other, a Court of Equity 
will interfere and grant relief, upon a proper case being made 
for that purpose. In our judgment, the allegations in com- 
plainant’s bill makes such a case as entitles her to have the 
alleged settlement set aside, and that the general demurrer to 
the bill for want of equity was properly overruled. 
Let the judgment of the Court below be affirmed. 
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Micuakv Faicks, plaintiff in error, vs. ARCHIBALD Mr 
LER, defendant in error. 


The officers of a company in the Confederate service, purchased a horse 
for Miller, a member of the company, to ride into service, from Fricks, 
the plaintiff. Miller died, and the officers turned over the horse to the 
defendant, who was the father of the deceased, who sold him for more 
than the officers gave Fricks for him. Fricks, in 1866, sued the officers 
for the price of the horse, and obtained judgment for the amount. The 
defendant in the judgment then referred the plaintiff's attorney to 
Miller, the present defendant, as the person who was to pay the judg- 
ment. He admitted his liability, and gave the note now sued on, in 
payment of the judgment, with the understanding that if the Legisla- 
ture passed any law ‘‘killing old debts,’’ he was to have the same ben- 
efit as if the note had not been given by him: 

Held, That the satisfaction of the judgment against the officers, was a 
sufficient consideration to support the note, which is the foundation of 
this action, and that no Act passed by the Legislature would have re- 
lieved the defendant if no note had been given, and he is, therefore, 
liable. 

When a suit was brought since the war in the Courts of this State, recog- 
nized by the Government of the United States, it was the defendant's 
duty to appear and make his defense; and if he failed to do so, and 
permitted judgment to go against him upon a note, the consideration 
of which was illegal, he will not afterward be heard to deny the validi- 
ty of the judgment, unless he can show that there was fraud, illegality 
or error of law in obtaining the judgment. If he wished to set up the 
illegality of the consideration, he should have done so on the trial, 
prior to the judgment. 


Constitutional Law. Before Judge Parrott. Gordon Su- 
perior Court. April Term, 1870. 


The facts of this case are fully stated in the concurring 
opinion of Judge Warner, [q. v.] The Court charged the 
jury the constitutional provision as to debts made to aid the 
rebellion, and said if the note were given in lieu of an old 
judgment, it was a novation and plaintiff should recover, but 
if it was agreed that defendant was to have the benefit of any 
subsequent legislation which might be made, the jury should 
find for the defendant, otherwise the defendant would be de- 
frauded. (The evidence was, that when Miller made the 
note he hesitated because of a desire to avail himself of any 
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legislation affecting old debts, and Fricks said that he sup- 
posed that the giving of a note would not change his rights 
in that regard, and then the note was given.) 

The jury found for the defendant. Plaintiff moved for a 
new trial upon the grounds that the latter part of the charge 
was erroneous and the verdict was contrary to law and the 
evidence. The refusal of a new trial is assigned as error. 


CANTRELL and Kiker. D. A. WALKER, for plaintiff in 
error. 


WituraM H. Dasney for defendant in error. 


‘ “ 
By the Court.—Brown, C. J., delivering the opinion. 


The judgment against Collins and the other officers was 
obtained in 1866, after the Courts of this State, recognized 
by the Government of the United States, had been opened, 
in which the defendants would have been heard to set up the 
illegality of the consideration of the note. If they desired 
to defend on that ground, it was their duty to make the de- 
fence before judgment. Having failed to do so, we think they 
are not now entitled to go behind the judgment to allege 
the illegality of the consideration of the contract, and that 
they could only have opened it within twelve months after 
the adoption of our present constitution, for fraud, illegality, 
or error of law, in procuring the judgment. 

If the suit had been brought in the Courts during the 
war upon such a note, and judgment had been rendered upon 
it, we are not prepared to say the same rule would apply. 
The Courts as then organized would not have heard such a 
defense, as they would have been bound to hold the con- 
sideration a legal one: and in such a case, we think the de- 
fendant might have moved to open the judgment, at any 
time before the expiration of the year, after the adoption of 
the Constitution, for the purpose of showing the illegality of 
the consideration. But no such reason applies where the 
suit was brought in the Courts since the war, as no such rule 
of public policy then excluded the defense. 
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We hold that the judgment against Collins and others, 
which it was the duty of Miller, the defendant, to pay, is a 
sufficient consideration to support the note, given in pay- 
ment of it, which is the foundation of the present action, 
But it is insisted that Miller gave the note with the un- 
derstanding that he was to have the benefit of any action of 
the legislature “killing old debts.” Admit this, and we do 
not see how he is benefitted, as there is no such Act killing 
the judgment for which he gave this note, unless it were 
attacked within the year, for fraud, illegality or error of law, 
in procuring it. If the defendants intended to rely upon the 
illegality of the original contract, they should have done so 


at the proper time and in*the proper form. * 
Judgment reversed. 


McCay J., concurred, but furnished no opinion. 


WaRNER, J., concurring. 





This was a suit on a promissory note made by the defend- 
ants on the 4th of November, 1866, for $175 00, due the 
Ist of August, after date. It appears from the evidence in 
the record, that in the year 1862, Captain Collins and others, 
purchased a horse of the plaintiff for the defendant’s son to 
ride as a member of a cavalry company in the late war, and 
gave their note for the horse, that the plaintiff knew for 
what purpose the horse was purchased, that the defendant’s 
son died, and after his death, the horse was turned over to 
the defendant, who sold him for more than the plaintiff got 
for him. After the war, the plaintiff sued Collins and the 
other makers of the note given for the horse, and obtained 
judgment thereon in 1866. The note now sued on, was 
given by the defendant in payment of that judgment to the 
plaintiff, and the question is, whether that judgment consti- 
tuted a legal and valid consideration for the note, or in other 
words, whether the defendant can be allowed to go behind 
that judgment, and show that the consideration on which it 
was founded was illegal, as a defense to the note given to the 
plaintiff therefor. Judgments are the sentence of the law, 
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pronounced by the Court, upon the matter contained in the 
record. Final judgments are such as at once put an end to 
the action, by declaring that the plaintiff has either entitled 
himself, or has not, to recover the remedy he sues for: 3 Bl. 
Com., 305, 307. The 3519th section of the Code declares, 
that the judgment of a Court of competent jurisdiction, is 
conclusive between parties and privies, as to the facts which 
it decides, until reversed or set aside. The judgment of a 
Court of competent jurisdiction cannot be collaterally at- 
tacked in any other Court, for irregularity, but shall be taken 
and held as a valid judgment, until it is reversed or set aside, 
and such judgment cannot be set aside, either in a Court of 

law or equity, unless it be for fraud, accident or mistake, or 

the acts of the adverse party, unmixed with the negligence, 

or fault of the party complaining, Code: 3535, 3537. The 

defendants in that judgment do not complain of it, and if 

they did, it would be conclusive upon them as to any defense 

which they had the opportunity to make prior to the rendi- 

tion of the judgment against them. ‘The 17th section of the 

5th article of the Constitution of 1868 relates to contracts 

made in aid of the rebellion, which have not been reduced 

to judgment, and points out the mode of defense to suits on 

such contracts, but has no application to judgments. It is 

true that the Code declares, that a contract of record is one 

which has been declared and adjudicated by a Court having 

jurisdiction, or which is entered of record, in obedience to, - 

or in carrying out the judgment of a Court, section 2674, 

but it is, nevertheless, a judgment of the Court, with all the 

elements, qualities and attributes of a judgment, and as such 

is not embraced or contemplated as one of that class of con- 

tracts specified in the 17th section of the 5th article of the 

Constitution of 1868. This is the more apparent from the 

fact that the 5th section of the 11th article of that same 

Constitution declares, that “all rights, privileges and immun- / 
ities which may have vested in, or accrued to any person, 

under any decree, judgment, or order of any Court, sitting 

in this State under the laws then of force and operation 
therein, and recognized by the people as a Court of compe- 
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tent jurisdiction, since the 19th of January, 1861, shall be 
held inviolate by all the Courts of this State, unless attacked 
for fraud, or unless otherwise declared invalid by or accord- 
ing to this Constitution.” The 6th section of the 11th arti- 
cle of that same Constitution provides for the setting aside 
and vacating said judgments for fraud, illegality or error of 
law, in obtaining the same, provided, the motion or applica- 
tion, be made for that purpose, in twelve months from the 
adoption of the Constitution. The judgment of the plain- 
tiff against the defendants therein, for which the defendant 
gave his note, was a valid, subsisting judgment, and consti- 
tuted a legal and valid consideration for the note, and the de- 
fendant cannot go behind that judgment and show that it 
was founded on an illegal consideration as a defense to the 
note given by him to the plaintiff in payment of that judg. 
ment, the more especially as it appears from the evidence in 
the record, that he received the horse for which the original 
note was given, and sold him for more than the plaintiff got 
for him. In my judgment, the Court below erred in over- 
ruling the motion for a new trial in this case. 


James T. Diiuarp, plaintiff in error, vs. THE STATE oF 
GeroraIA, defendant in error. 


If a man ask a female, in her presence, without provocation, “ to go to 
bed with him,’’ intending thereby to propose illegal sexual intercourse, 
he is guilty of using obscene and vulgar language in the presence of a 
female, under section 4306 of the Revised Code of Georgia. 


Criminal Law. Obscene Language. Before Judge 
Anprews. Oglethorpe County. January, 1870. 


Dillard was charged before a Justice of the Peace with 
having “used obscene and vulgar language in the presence 
of a female, without provocation,” in that “without provo- 
cation” he “asked Mary S. Sanders (the wife of William H. 
Sanders), to go to bed with him, the said James T. Dillard,” 
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and said to her, at the same time, that she was “a God- 
damned liar.” Waiving indictment by a grand jury, Dillard 
was tried and found guilty. What the evidence was does 
not appear. It was said in argument that when Dillard 
asked her to “go to bed” with him she called her husband 
and told him of it in Dillard’s presence, and then he used the 
other words. Dillard’s counsel moved to arrest judgment 
upon the ground that said words, as charged, were not “ ob- 
scene and vulgar language,” as is contemplated and made 
penal by section 4306 or the Revised Code of Georgia. The 
Justice overruled the motion and fined Dillard $100 and 
costs, and ordered him to jail for three months if the fine 
and costs were not paid. Without a formal certiorari, by 
consent, the motion in arrest of judgment was submitted to 
Judge Andrews for revision and reversal. He affirmed the 
decision of the Justice, and that is assigned as error. 


J. D. Marruews for plaintiff in error, cited Revised 
Code, section 4, as to construction of Statutes. As to the 
meaning of “ obscene and vulgar:” 2 Ch. Criminal Laws, 
19, 20, 21; 1 Swann’s (Tenn.) R., 42; 19 Harris’ (Penn.) 
R., 416; 17 Mass., 336; Whar. Cr. L., Par. 351, 2548; 1 
Bish. Cr. L., Par. 379. 


W. G. JoHNson, for the State, as to the meaning of ob- 
scene and vulgar, cited Webster’s Dictionary; Trench on 
Words, 58 to 71; Schlegel’s Lectures on Literature, 7; 
Johnson’s Eng. Classics, title, Bucaccie Bono L. Dic; 4 
Bl. Com., 64 and 65, and Notes; 3 Wharton’s Cr. L., sec. 
2400; 1 Bish. Cr. L., sec. 379; 3 St. Trials, 519; 3 Bur- 
rows, 1438; 1 Rus. on Cr., 326 ; Bou. L. Dic. “Indecency :” 
1 Swann (Tenn.) R., 42; 17 Mass. R., 336; 20 Peck, 216, 
217; 7 Harris’ (19 Penn.) R., 412; and said the judgment 
ought not to be arrested, because the jury found Dillard 
guilty, they being judges of the law and fact. 
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There was no indictment in this case. The defendant, 
rather than await his trial before the Superior Court, waived 
indictment, and even a written accusation, and demanding a 
jury, was tried under the Act of 1868, on the proof. His 
only ground of defense is that the words proven are not ob- 
scene and vulgar words, in the sense of section 4306 of the 
Code. 

We cannot think that the Legislature was aiming solely at 
the words, without reference to the thoughts or idea the words 
are intended to convey. There is not a single word in‘ the 
language, however course, low or vulgar, that may not be 
and is not often used to convey proper and decent ideas, and 
it is a mawkish and really an indelicate and immodest sensi- 
tiveness that blushes at a word which may be used obscenely, 
but which the occasion and the context shows not to be 
so used. Words get their point and meaning almost entirely 
from the time, place, circumstances and intent with which 
they are used, and it seems to us a very unfair interpretation 
of this clause of the Code to say, that it is directed simply 
against the use of certain words which are by common con- 
sent banished from decent society. If there are any such 
words in our language they are very few, and as we have 
said, even they are only obscene and vulgar accordingly as 
they convey obscene and vulgar ideas. 

This statute does got stand upon the footing of statutes 
against public indecency. Its object is not to keep pure the 
public morals, It is to be found in that chapter of the Code 
which punishes private wrongs, and forms a part of the same 
clause which makes it a penal offence to use opprobrious and 
abusive language to another. It is intended to protect fe- 
males from insult; to furnish to the friends of a female 
whose modesty has been unlawfully shocked, or whose feel- 
ings have heen wounded, by the use in her presence of ob- 
scene and vulgar language, some other remedy than that 
which nature dictates, to-wit, club law. And the statute is 
to be construed and understood in the light of its object. 
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What higher insult to a virtuous woman can be conceived of 
than the language used in this case? 

It is in our judgment not only obscene and vulgar in the 
jdea which it conveys and in the insult which it includes, 
but, we must say, that the very terms used are obscene and 
vulgar. it is not even wrapped up in decent words. It 
would he a coarse and vulgar phrase among vicious and 
vulgar people. It is not only obscene and vulgar in the 
thought it suggests, but it is obscene and vulgar in the 
words used to suggest them. 

We think Justice Young was right, and we affirm the 
judgment of Judge Andrews in refusing to sustain the 
certiorari. 


WARNER, J., concurring. 


The 4306th section of the Code declares that “any person 
who shall, without provocation, use to or of another and in 
his presence opprobrious words or abusive language tending 
to cause a breach of the peace, or who shall, in like manner, 
use obscene and vulgar language in the presence of a female, 
shall be guilty of a misdemeanor and on conviction be pun- 
ished,” ete. The following words, spoken by the defendant 
to, and in the presence of a female, without provocation, 
“Will you go to bed with me?” was obscene and vulgar 
language within the meaning of the statute. The intention 
of the defendant who used the language, and the purpose for 
which he used it when addressed to a female, constitutes the 
offense; and the language used by the defendant, with the 
intention and for the purpose for which he used it, when ad- 
dressed to Mrs. Sanders, a married lady, was both obscene 
and vulgar, and such, in my judgment, is the fair interpreta- 
tion to be given to the language. The intention of the de- 
fendant in using the language, as well as the purpose for 
which he used it, necessarily makes it both obscene and vul- 
gar on his part, when addressed to any decent female, and he 
should not be allowed to protect himself under the mere form 
of words used by him, when he intended to convey by the 
use of them an obscene and vulgar proposition. 


VoL. xuI—19, 
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Brown, C. J., concurring. 


I concur in the judgment of the Court in this case, but 
not upon the ground, nor for the reasons given by the ma- 
jority. The record shows that the defendant was arraigned 
for the opprobrious and abusive language, as well as for the 
language held by the majority of the Court to be obscene and 
vulgar. To say to another, “you are a God d n liar,” 
has I believe, been uniformly held to be opprobrious lan- 
guage, tending to a breach uf the peace, and is clearly with- 
in the letter of the statute. 

But the language “go to bed with me” is in itself neither 
obscene nor vulgar, and has never before been so held in any 
Court, so far as I knowor believe. Taken in connection with the 
surrounding circumstances in this case, the conclusion is very 
natural, that the defendant intended this as a proposition to 
violate chastity. And there would be no difficulty in main- 
taining an indictment upon it, for making such a proposi- 
tion, if that were made criminal by the statute. But I am 
aware of no provision in the Penal Code making it criminal 
to submit such a proposition if nothing more is done. And 
as I am bound to construe criminal statutes strictly, and as 
there is nothing obscene or vulgar in the language itself, 
though it makes a proposition that ought, in my opinion, to 
be criminal, I do no not feel at liberty to embrace it by con- 
struction. 

Till a very recent period I recollect no law of this State 
making it criminal to use obscene or vulgar language in 
presence of a female. In the passage of this law, the Legis- 
lature has taken a step in the right direction. But I do not 
think it the proper province of the Courts to extend this 
penal statute, by forbidden rules of construction, so as to 
embrace offenses against morality decency, or good breeding, 
which the Legislature has not thought proper to embrace. 
If that authority should pass an Act making all such pro- 
positions criminal, I shall take great pleasure in executing it, 
while I remain upon the Bench. But I do not feel that I 
possess that power as a Judge. 
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Remedial statutes governing civil rights are to be construed 
liberally, as the majority of this Court construe this statute, 
so as to suppress the mischief and advance the remedy. But 
I am taught by all the books that no such rule prevails in 
the construction of penal statutes; and I think it impossible 
to sustain the judgment of the majority of the Court in this 
case, placing it upon the ground where they place it, without 
the application of a rule of liberal construction, to this penal 
enactment. 

When we apply the strict rules required in the construc- 
tion of penal laws to this statute, I think it very clear that 
language, to be indictable under it, must be obscene and vul- 
gar in its ordinary acceptation, and must convey an obscene 
and vulgar idea; and it is not sufficient to sustain the in- 
dictment that language decent in itself, conveys in the par- 
ticular case an obscene and vulgar idea. The rule as already 
stated would be different if the statute were a remedial one, 
applicable to civil cases. 

I am unable to view this decision of the majority of the 
Court, in any other light than that it is legislation by con- 
struction, making that criminal which is not criminal under 
the statute, when construed by well-known and authoritative 
rules, While I agree that the legislation of my brethren in 
this case may be very good legislation, I do not feel at 
liberty to participate in it, as that authority belongs to 
another department of the government. 


GeorGE S. Rives, plaintiff in error, vs. CHariry Law- 
RENCE, defendant in error. 


Where A has knowledge that B, a female, expects to attend an adminis- 
trator’s sale to purchase a tract of land, and he and a relative of hers, 
at her request, promise to call for her at the hotel and accompany her 
to the sale, and he fails to do so, but tells her relative and friend, before, 
and at the time the land is exposed to sale, that instead of going for 
her, he will bid off the land for her, and her relative having received 
this assurance, does not go for her; and A bids off the land, and tells 
several persons immediately afterwards that he bid it off for her : 
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Held, That it is a fraud upon her rights for him to take the title in his 
own name, and refuse, on her offer to comply with the terms of the 
sale, to convey it to her. In such case the law raises an implied trust 
in her favor, and a Court of Equity will, on her offer to comply fully 
with the terms of the sale and save him harmless, compel him to ae- 
i cept the indemnity, and execute a deed to her for the land, or hold it in 
1 trust for her benefit. In such case the statute of frauds does not apply. 


Statute of Frauds. Resulting Trusts. Before Judge An- 
DREWS. Hancock Superior Court. April Term, 1870, 











This was a bill by Mrs. Lawrence praying that Rives 
should be declared her trustee for certain land which he 
claimed adversely to her, because of certain facts averred by 
her, and which are fully reported in the opinion. She and 
two other witnesses testified to the facts as charged, and an- 
other witness testified that at and just after the sale, he pro- 
posed to buy the property from Rives, and he said he could 
not sell it because he had bought it for Mis. Lawrence, 
Here the complainant’s counsel rested the cause. 
Defendant’s counsel then moved to dismiss the bill, upon 
the ground that there was no equity in it which entitled her 
to relief. This was overruled. Rives then testifying, flatly 
contradicted all that complainant and her witnesses had tes- 
tified to, said he had not seen her nor had any arrangement 
with her until after he had bought the land for himself, and 
then offered to rent or sell it to her, and that she did go in 
| as his tenant. To support this, he testified to certain con- 
versations had with her brother, as to buying or renting the 
Jand, and Rives’ son testified also to said conversations. On 
the other hand, her brother denied having such conversa- 
tions, and she testified that she took possession by Rives’ 
permission, but not as his tenant but in pursuance of his 
agreement to buy the land for her. It appeared that they 
were relatives by consanguinity, that Rives bought the land 
at $750 00, and offered to let her have it for $1,500 00. 
The Judge charged the jury that if her version was true, 
she should recover, but if Rives’ was, she should not, and 
that the burden was upon her to satisfy the jury by a pre- 
ponderance of evidence on her side, explained the nature of 
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resulting trusts, and further charged, as is recited hereinafter. 

The jury found for complainant. Rives’ counsel moved 
to set aside the verdict, upon the grounds hereinafter stated ; 
that motion was overruled, and it was decreed that upon 
payment to him of the original bid and interest, he should 
hold said title in trust for complainant. Rives sued out a 
writ of error, averring that the Court erred, 1st, In not dis- 
missing the bill ; 2d, In charging that the case made by com- 
plainant was not within the Statute of Frauds; 3d, In 
charging that “ trusts under such cases as the present would 
result without any contract,” and “trusts are creatures of 
equity not depending on contracts ;” 4th, In placing this case 
on the same principles with a class of cases wholly different 
in principle from this case; 5th, In charging “in the pre- 
sent case, if the case required, the Court would charge, that 
if Rives used any device or trick to keep complainant from 
bidding and bid the property off for himself, such fraud 
would, by law, make him a trustee in equity, if complainant 
should so elect; but this case not requiring to be put on that 
ground only, I am clearly of opinion that if complainant’s 
version of the transaction be true, she has a right to elect 
that Rives be considered her trustee as to the property pur- 
chased and mentioned in the pleadings, because it appears by 
her evidence, if believed, Rives promised with her brother 
to send for her when the bidding should come off, that when 
it did come off defendant agreed with said brother that it 
would be unnecessary to send for her, and that defendant, at 
request of said brother, promised to bid off said land for her, 
that he did so bid it off and afterwards admitted that he had 
bid it off for her, and would make her title to said land ;” 
6th, In charging that “ Rives, by bidding off said land for 
complainant, constituted himself her agent, whether he agreed 
to be such or not, if she chose to ratify such agency, which 
she afterwards did, if the evidence introduced by her is to be 
believed, and upon payment of the purchase-money by her, 
Rives should be held as trustee of said land for her;’’ 7th, 
In not setting aside the verdict upon the motion to arrest the 
judgment. 
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Toomss & DuBose, GrorGE F, Pierce, Jr., C. W. Du- 
Bosg, for plaintiff in error. 


Linton STEPHENS, WILLIAM REEsE, for defendant. 
By the Court—Browy, C. J., delivering the opinion. 


The jury having found for the complainant in the Court 
below, who is defendant in error in this Court, we are to accept 
the charges made in her bill and the evidence on her side as the 
true statement of the case, which is substantially as follows: 
The complainant was a widow, and on the sale day in De- 
cember, 1868, in the town of Eatonton, a tract of land held 
by her husband at the time of his death, under a parol gift from 
his father, was exposed to sale by the administrator of David 
L. Lawrence, the father of complainant’s said husband. Mrs, 
Lawrence, the complainant, attended on the day of sale for the 
purpose of bidding for the land, prepared to comply with 
the terms of sale. At the hotel she met the defendant, 
Rives, and her relative, David L. Lawrence. She told 
them she had come to bid for the land, and requested them 
to come to the hotel and let her know when it was exposed 
for sale. This they promised to do, and to accompany her 
to the place of sale, as she expressed a wish to be present at 
the bidding. She remained at the hotel, relying on them to 
come for her; but they did not come. About ten minutes 
before the sale commenced, Lawrence met Rives in the 
street, and said, it would be improper, he thought, for Mrs. 
Lawrence to appear in the large crowd, as a bidder; and re- 
marked that, if he, Rives, would bid off the land for her, 
it would be unnecessary to go to the hotel after her, and that 
he, Lawrence, would not go for her, if Rives would agree 
to bid it off for her. Rives agreed that it would be im- 
proper for her to appear at the sale, in the large crowd, and 
that, instead of going to the hotel after her, he would bid 
off the land for her. And when the crier announced the 
land for sale, Lawrence again approached Rives, and asked 
him if he would bid off the land for Mrs, Lawrence, instead 











ATLANTA, JUNE TERM, 1870. 287 


Rives vs. Lawrence. 








of going to the hotel for her, and he replied he would. And 
immediately after the sale he told several persons he had bid 
it off for Mrs. Lawrence. On the same day, Mrs, Lawrence, 
the complainant in the bill, saw the defendant, Rives, and 
informed him, she expected to take the land and was pre- 
pared to comply with the bid. He replied, it was too late 
then to attend to the business, but he would come to her house 
next Thursday and stay till Sunday, and they would fix it 
all up. He did not go as he promised, and, afterwards, 
denied that he purchased the Jand for her, or as her agent. 
He took the title in his own name, and refused to transfer it 
to her, on her offer to comply with the terms of the sale and 
save him harmless. 

Upon this state of facts, the jury found for the complain- 
ant, and the Court decreed that, upon her paying over to the 
defendant the amount bid by him for the land and interest 
thereon, according to the terms of the sale, he, the defendant, 
should hold said land as her trustee four her use and benefit. 
Upon this decree and the charge of the Court on the trial, 
error is assigned, on the ground that the contract, if any ex- 
isted, was for the purchase of land, and was not in writing 
signed by the party to be charged therewith, and that the 
agency was expressly denied by the defendant. And it is 
claimed that the case falls within the statute of frauds. 

The counsel in this Court reviewed with much learning 
and ability the authorities on both sides of the question. 
But we do not find it necessary to follow them in this re- 
view. We think the right of recovery in this case results 
from the fraudulent conduct of Rives, the defendant, and that 
the statute of frauds has no application. 

In section 3116 of the Revised Code fraud is said to be 
actual or constructive. ‘ Actual fraud consists in any kind 
of artifice by which another is deceived. Constructive fraud 
consists in any act of omission or commission contrary to legal 
or equitable duty, trust or confidence justly reposed, which is 
contrary to good conscience and operates to the injury of 
another.” ‘ Whenever the circumstances are such that the 
person taking the legal estate, either from fraud or otherwise, 
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can not enjoy the beneficial interest, without violating some 
established principle of equity, the Court will declare him a 
trustee for the person beneficially entitled, if such person 
has not waived his right by subsequent ratification or 
long acquiescence :” Revised Code, section 3138. In other 
words, the law in such case implies a trust, and holds the 
person having the legal title to be a trustee for the person 
beneficially interested. ‘ Implied trusts are such as are in- 
ferred by law from the nature of the transaction, or the con- 
duct of the parties :” Revised Code, section 2283. A trust 
is implied “ where, from any fraud, one person obtains the 
title to property which rightly should belong to another :” 
Revised Code, section 2290. 

We think the facts in this case, as found by the jury, show 
that Rives resorted to artifice to deceive Mrs. Lawrence and 
her friends, and that he violated the confidence which she 
reposed in him, when he failed to go for her himself and 
prevented her relative from informing her of the time of 
sale and enabling her to be present to bid, by professing to 
act as her agent in bidding off the land. If he had kept his 
promise and had gone and accompanied her to the place of 
sale, when the property was about to be exposed at public 
outcry, or if he had informed her relative, Mr. Lawrence, 
that he should bid for himself, she would have been present, 
and would no doubt have bid off the land herself, or have 
made him pay higher for it. By professing to al for her, 
he kept her away, and he can not tow, by denying the 
agency, take the benefit of this fraudulent act, and protect 
himself by the statutes of frauds. He has by artifice and 
deception obtained the legal title to property of which he 
can not enjoy the beneficial interest, without violating well 
established principles of natural as well as legal equity, and 
the law assigns him the position of trustee for the benefit 
of the injured party. 

Was parol evidence admissible to establish the title of the 
complainant? We think the Code settles this question. 
Section 2291 declares that, “in all cases where a trust is 
sought to be implied the Court may hear parol evidence of 
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the nature of the transaction or the circumstances, ‘or conduct 
of the parties, either to imply or rebut a trust.” Here an 
implied trust was sought to be established on account of the 
fraud of the defendant, and we are satisfied parol evidence 
was admissible for that purpose. The jury in effect found 
that the fraud had been committed, and that the implied 
trust existed, and we will not disturb their verdict. 
Judgment affirmed. 


WituiaM F. Hitt, plaintiff in error, vs. T. B. Gooissy, 
defendant in error. 


1. A tenant will not be permitted to dispute the title of his landlord. 
And after the relation of landlord and tenant is established, the ten- 
ant’s sayings, while in possession of the premises rented, that he has 
purchased them from the landlord, are not admissible to prove a con- 
tract of purchase in defense of a suit brought by the landlord to re- 
cover rent for the use of the premises. 

2. While this Court is not well satisfied with the charge of the Court be- 
low on the ground that in summing up the evidence to the jury, he put 
the testimony of the plainttff more prominently before them than the 
defendant’s side of the case, we will not order a new trial, as we are 
satisfied the verdict was right and that substantial justice has been 
done between the parties. 


Use and Occupation. Before Judge ANDREWS. Wilkes 
Superior Court. February, 1870. 


Goolsby sued Hill for $900 00 for the use and occupation 
of certain land during 1866, 1867, 1868. 

That the land was Goolsby’s, and that Hill had occupied 
it during 1864 and 1865 as Goolsby’s tenant, and had occu- 
pied it during 1866, 1867 and 1868, was not controverted. 
Nor was there any controversy as to the value of the prem- 
ises for rent, such as is important here. 

Hill’s defense was that Goolsby had sold him the land in 
the latter part of 1865, and that since then he occupied as 
purchaser. As to this, the evidence was substantially as fol- 
lows: Hill agreed to pay Goolsby forty bales of cotton, and 
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Goolsby agreed to make him title to the land when the eot- 
ton was paid. This contract was reduced to writing, and 
left with a third party, with the understanding that the par- 
ties would meet next morning, each would stamp his part of 
the contract, and deliver the papers. Hill the next morning, 
before the exchange of papers, went to said third party and 
notified him not to deliver his bond, saying he would not be 
bound thereby. The papers were never delivered. Hill re- 
mained in possession, Goolsby dunned him for payment of 
the cotton, never for rent, and Goolsby spoke of him as hay- 
ing bought his land and refusing to pay for it. At the end 
of 1868 Hill abandoned the premises and Goolsby retook 
possession. Hill’s counsel, not content with what he testified 
to as to the character in which he held the premises, sought 
to prove by others that Hill said while in possession, but in 
the absence of Goolsby, that he was in as purchaser. This 
evidence was rejected. It was admitted that Hill had paid 
nothing on the purchase set up, nor had paid any rent for 
said three years. The written papers were not introduced as 
evidence. 

The Court charged the jury that if Hill voluntarily aban- 
doned the land, without giving Goolsby notice or requiring 
him to make the title at the end of said three years, and 
without paying for the land, he might be held liable for rent. 
If Hill went to said third party the morning after the papers 
were signed and told him he would no longer be bound by 
the contract, that was conduct from which the jury might 
infer a rescision of the contract of purchase, and that he 
afterwards held as tenant of Goolsby, and became liable to 
pay rent. 

The jury found for plaintiff for $750 00 and costs, Hill 
moved for a new trial, upon the ground that the Court erred 
in rejecting his said sayings, and in each part of said charge, 
and because the verdict was contrary to law and evidence. 
The Court refused a new trial, and that is assigned as error 
on said grounds, 


Joun C. REED, for plaintiff in error. 
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J. D. MatTrHews, for defendant. 
By the Court—Browy, C. J., delivering the opinion. 


The evidence was in conflict in this case, on the question 
whether Hill, the defendant, held the premises for the three 
years for which rent was claimed as tenant, or whether he 
held under a contract of purchase. As the jury found for 
the plaintiff, we see no reason for setting aside the verdict, 
unless it is necessary to do so on account of some material 
error committed by the Court on the trial, affecting the 
rights of the defendant. 

The first ground of error assigned, is the refusal of the 
Court to permit the sayings of Hill, the defendant, while he 
was in possession of the premises, to go to the jury, to show 
that he held under a contract of purchase, and not as tenant. 
We see no error in this. The record shows that immediately 
before the three years in question, Hill occupied the place as 
tenant of Goolsby, the plaintiff, and it is not pretended that 
he had left the possession of the premises, but it is very evi- 
dent that the possession was continued. The legal presumption 
is, therefore, that the relation of landlord and tenant still exis- 
ted, and that the tenancy continued from year to year. And 
if Hill, the defendant, claimed that the relation had ceased, 
and that he held as purchaser, and not as tenant, the bur- 
den was upon him to prove the contract of purchase by sat- 
isfactory evidence. And we hold that his own sayings, while 
in possession of the premises, which he had rented from the 
plaintiff, were inadmissible as evidence to establish that fact. 
The well known rule of law applies, that the tenant shall 
not dispute the title of his landlord. And, as the presump- 
tion of law was, till the contrary was shown, that Hill was 
Goolsby’s tenant, he can not establish the change of the re- 
lation to that of purchaser by his own sayings made in the 
absence of the plaintiff. 

2. We are not well satisfied with the charge of the Court 
below to the jury. Too much prominence is given to cer- 
tain parts of plaintiff’s evidence, while the defendant’s evi- 




















292 SUPREME COURT OF GEORGIA. 
Hill vs. Goolsby. 


aac rT SRE: ot IS 
dence in conflict with it is kept in the background. If the 
justice and equity of the finding were doubtful, we should 
feel it our duty to grant a new trial on this ground. But 
we are fully satisfied that substantial justice is done between 
the parties. Hill had the use of Goolsby’s plantatian for 
three years, for which he does not pretend he has paid him a 
single dollar. The jury have found that he pay the value 
of the premises for the time he used them. He objects be- 
cause the proceeding is against him as tenant and not as 
purchaser. 

The evidence against the purchase seems to preponderate, 
Indeed, Mr. Hill himself, when upon the stand as a witness, 
did not pretend to say that there was in fact a written con- 
tract of purchase. If the writings, placed in the hands of a 
third person, had been executed by delivering and placing 
upon them the proper stamps, why did he not produce them ? 
If they were in his possession it was easy for him to do so. 
If in the possession of the other party he could have com- 
pelled their production by the proper notice. And if still in 
the hands of the third party, they could have been brought 
in by a subpena duces teceum. No effort is made by the de- 
fendant to produce this highest and best evidence, which 
would have established his theory of the case, if it ever had 
a legal existence. He says plaintiff treated him as a pur- 
chaser, and asked him for the payment; but he does not 
say the written contract for the purchase was fully executed 
and delivered, or that he considered himself bound by it. 
Judgment affirmed. 





ATLANTA, JUNE TERM, 1870. 
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CATHERINE M. Biow, plaintiff in error, vs. ADA C. WHITE 
executrix, defendant in error. 


When a note was given in January, 1865, for Confederate treasury notes 
loaned, the jury may adjust the equities between the parties under the 
Ordinance of 1865, though it may not be distinctly given in charge. 
There is nothing in this case to distinguish it from other like cases de- 
cided by this Court. 

Where suit on a note was brought in the short form, with a copy of the 
note attached to the petition: 

Held, It was not necessary to copy the note in the bill of exceptions; it 
was sufficient to refer to it as the note sued upon. (R. See end of 
Report. ) 


Scaling Ordinance. Confederate Currency. Bill of Ex- 
ceptions. Before Judge RoBENson. Jones Superior Court. 
October Term, 1869. 


Blow sued Ada C. White, as executrix of Joseph C. 
White, upon Joseph C. White’s promissory note for $4,000, 
made on the 5th of January, 1865, due the 1st of January, 


1866, and “payable in the currency of the country when 
due.” There was a plea of the loss of property by the war, 
under the Relief Act, but it was not insisted upon. She 
also pleaded that the consideration of the note was Con- 
federate treasury notes loaned, and prayed that plaintiff have 
judgment for only the specie value of the same. 

On the trial, the only evidence besides the note was as fol- 
lows: It was shown that a party proposed to loan plaintiff 
certain Confederate money without interest, and White hav- 
ing applied to plaintiff to borrow some, plaintiff took it from 
this third party and offered to loan it to White. White 
agreed to take it, but when the note sued on was presented 
he declined signing it and would not receive the currency. 
He went away, but subsequently came back to plaintiff, said 
he was ready to take the currency, got it and signed said 
note, and also gave a separate note for interest on the sum 
loaned, $4,000 00. This currency, when White got it, was of 
very little value, it required sixty dollars of it to buy one of 
specie. The charge of the Court does not appear in the re- 
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cord. It is only stated that he charged the jury “ substan- 
tially that they must carry out the intention of the parties to 
the note and find accordingly.” Their verdict was for 
$66 66 “in gold, or its equivalent in greenbacks.” Plain- 
tiff’s counsel moved for a new trial, upon the grounds that said 
verdict was strongly against the weight of evidence and con- 
trary to law ; “ because the Court omitted to charge the jury 
as the nature of the case required, that in arriving at the in- 
tention of the parties, they must be guided by the terms of 
the contract, and could not conjecture an intention at variance 
with those terms.” A new trial was refused, and that is as- 
signed as error on said grounds. 

(The only description of the note in the bill of exceptions 
is that the “ plaintiff read in evidence the note sued upon.” 
The defendant’s counsel here moved to dismiss the bill of ex- 
ceptions upon the ground that the note was not embodied in 
the same by copy or other description identifying it. By re- 
ference to the record the Court saw that the suit was in the 
short form (“Jack Jones’ form”) and that the note was there 
copied literally. And upon this the motion to dismiss was 
overruled.) 


James H. Biount, Junrus WINGFIELD, for plaintiff in 
error. 


W. A. Lorton, for defendant. 


By the Court—Brown, C. J., delivering the opinion. 


We can not say that the Judge on the trial of this case 
gave the Ordinance of 1865 in charge to the jury as distinctly 
as it should have been done. But we hold that the defendant 
was the party who had a right to complain. As the jury 
found the specie value of the Confederate notes at the time of 
the loan, we think substantial justice has been done. 

If the charge is wrong, and the verdict clearly right, we 
will not grant a new trial because the jury did not find in 
conformity to the charge. 

Judgment affirmed. 





ATLANTA, JUNE TERM, 1870. 


Finney vs. Sanford. 


Tuomas J. FINNEY, guardian, plaintiff in error, vs. MARY 
ANN SANFORD, defendant in error. 


In accordance with the repeated rulings of this Court, the Court below 
has no legal power or authority to set aside the verdict of a jury, on the 
ground that it is contrary to the evidence, except in cases where the 
verdict is decidedly and strongly against the weight of the evidence. 
Where the evidence is contradictory and conflicting, the jury, and not 
the Court, are the exclusive judges as to the credibility of the witnesses, 
and as to the weight to which their evidence is entitled, in view of their 
interest, their relation to the parties, and other circumstances connect- 
ed with the transaction under investigation. There being no error 
alleged as to the ruling of the Court in submitting the questions of fact 
to the jury, and they having found a verdict for the plaintiff, and there 
being sufficient evidence in the record to sustain it, the Court below 
erred in setting the verdict aside and granting a new trial. 


Wife’s Separate Estate. New trial. Before Judge Ros- 
1nsON. Baldwin Superior Court. February Term, 1870. 


Finney, as guardian of Emily P. Gibson, sued John W. 
A. Sanford and Mary Ann Sanford, “his wife, who has a 
separate estate in her own absolute right,” as principals, and 
T. G. Sanford, as security, upon a promissory note for 
$1,284 49, made by them as aforesaid, payable to Finney, as 
such guardian, dated the 9th of February, 1866, and due at 
five years after date, if the interest be punctually paid an- 
nually, but if not then to be due when default is made in 
paying said interest. They failed to pay the interest on the 
9th of February, 1868. 

Mrs. Sanford pleaded that the consideration of said note 
was a debt due by her husband to Scott & Caraker, and that 
she intended simply to sign as security. The other defend- 
ants made no defense. The note and Finney’s letters of 
guardianship being in evidence, plaintiff closed. Mrs. Sanford 
then testified that she signed said note as a security and did it 
by reason of the persuasion of her husband ; that she owned 
but three or four slaves who worked on the plantation ; that her 
husband had the legal title and ownership of the slaves upon 
the plantation, being about fifty-six ; that the note on which 
this suit is founded and the note or notes given to Scott & 
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Caraker were not for debts or obligations against her. John 
W. A. Sanford testified that he owned about fifty-six slaves, 
and owned the horses and mules on the plantation; that he 
cultivated the plantation and disposed of the crops as he 
thought proper; that the credit given him by Scott & 
Caraker, running from 1859 to 1863, was given to him indi- 
vidually on their books, and that during those years he owned 
about fixty-six slaves and a house and lot in Milledgeville. 
that it was at his request and importunity his wife signed said 
note, as security as she believed ; that “ the first note given to 
Scott & Caraker (and which was the consideration of the note 
of February 1st, 1866,) at one day for $1,282 00, signed by 
all of the defendants, was given by him alone and for his in- 
dividual debt, and then this second note was given to plain- 
tiff, February Sth, 1866, by all the defendants ;” that he was 
insolvent in 1866, when these notes were given, by the re- 
sults of the war, and that he was not his wife’s agent. 

Caraker testified that the credit was given to John W. A, 
Sanford, individually, as shown by his books of entry ; that 
the debt against him, Sanford, and for which Sanford’s in- 
dividual note was given; was made during the years running 
from 1859 to 1863, and was the consideration of the Finney 
note sued on. 

William McKinley, plaintiff’s attorney, was introduced by 
defendant. He testified that in 1866 plaintiff, as such 
guardian, held a note on Scott & Caraker for $1,000 00, and 
gave it to him for collection; that Scott & Caraker were 
insolvent and proposed to give him, for their note, a note on 
John W. A. Sanford only; he being insolvent also, Me- 
Kinley declined the proposed exchange. Scott & Caraker 
told him that said Sanford’s note was for goods and neces- 
saries bought of them by Sanford for the use and mainte- 
nance of his wife and her separate estate, consisting of a plan- 
tation and numerous slaves. McKinley then proposed to 
give up their note for $1,200 00, if Mrs. Sanford agreed to 
their statement as to the consideration of their note on her hus- 
band, and would get her son to stand her security, and if they 
would give a mortgage on her life-estate, and her son’s re- 
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mainder of one-half in the Oconee plantation. McKinley 
visited Sandford’s family, Mrs. Sanford freely admitted the 
said statement of Scott & Caraker, and said she would give 
the note and mortgage if easy time for payment was given ; 
he did not see her apart from her husband, but she exhibited 
no unwillingness to sign the paper ; at a second interview he 
caused the note and mortgage to be drawn up, and they 
signed the note and mortgage as appears by their faces. He 
further testified that on the Ist of February, 1866, all of said 
defendants had agreed upon the nature of said debt as afore- 
said, and gave to Scott & Caraker their note for $1,282 00, due 
at one day after date; Scott & Caraker gave this note to Mc- 
Kinley and he gave them their $1000 00 note, and then 
McKinley got the note sued on and the mortgage and gave 
up said note of the Ist of February, 1866, for $1,282 00 to 
defendants, and then Scott & Caraker paid McKinley a fee 
of five per cent. (The sayings of Scott & Caraker were 
offered as matter of inducement and not as evidence.) A 
witness testified that the Sanford plantation belonged to 
Mrs. Sanford, her father having owned it, that from fifteen 


to twenty hands worked there, which indicated, say sixty 
slaves on the place, but said he knew nothing of the title of 
said slaves. 


In rebuttal, plaintiff’s counsel read in evidence the said 
mortgage. It was madeon the 9th of February, 1866, to se- 
cure said note sued on, was given to plaintiff as such guardian, 
on said Oconee plantation. It was signed by Mrs. Sanford 
and her said son, in presence of McKinley and the sheriff of 
said county. It was in the usual form, except that it con- 
tained a recital of the delivery of said note of the 1st of 
February, 1866, to Scott & Caraker, and its transfer to Fin- 
ney, and that said note “is founded upon and given for a pre- 
viously existing debt, principal and interest, due and owing 
to said firm of Scott & Caraker for staple goods, groceries and 
merchandise, sold and furnished by them for the use, work- 
ing and maintenance of the separate estate of the said Mary 
Ann Sanford, in said county, and for the maintenance and 
use of herself, her husband, said John W. A. Sanford, being 


Vou. xi. 20. 
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insolvent, said separate estate of said Mary Ann consisting 
chiefly of negroes and plantation in said county, which were, 
at the time of contracting said debt, in actual possession of 
said Mary Ann, but under the control and constant manage- 
ment of her husband, said John W. A. Sanford, as her 
agent.” Throughout said mortgage Mrs. Sanford was spoken 
of as a principal to said note sued on. 

Plaintiff’s counsel also read in evidence the fourth clause 
of Mrs. Sanford’s father’s will, by which he gave and be- 
queathed to his executors, “to be held by them in trust for the 
sole and separate use of” Mrs. Sanford, “ during her natural 
life, the following property, to-wit”: said Oconee plantation 
and eighteen named slaves, with their future increase, “to 
her, during her natural life, but subject to the provision and 
condition contained in the second clause of this my will for the 
payment of my just debts and legacies, but not transferable in 
any other way whatever, and never to be under the claim, con- 
trol or management of John W. Sanford, senior, either by 
consanguinity, affinity, debt, or otherwise, during her natural 
life, and at her death” to be divided equally between her two 
named sons, or their heirs, if the sons be dead. This will 
was made in 1843 and admitted to record in 1850. 

Plaintiff’s counsel recalled John W. A. Sanford who testi- 
fied that, in or about 1851, he and his said wife procured in 
said Court an order appointing said McKinley as trustee for 
a large, separate property of said wife; he said the order had 
been burnt (the Court House was destroyed by fire) and he 
could not state what property it covered. 

The evidence being closed the Court charged the jury, and 
they found a verdict for the face of the note, against all three 
defendants. What the charge was does not appear. Mrs. 
Sanford’s counsel moved for a new trial, upon the grounds 
that the verdict was contrary to the evidence, the law, and 
the charge of the Court. The Court granted a new trial, 
and that is assigned as error. It was conceded here, by 
Mrs. Sanford’s counsel, that the effect of the grant was a new 
trial as to her alone. 
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Ws. M. McKinzey, by J. D. Pops, for plaintiff in error. 


L. E. BLeckLey, by the Rerorter, for defendant, as to 
wife’s power to bind her estate for her husband’s debt, when 
restricted by the deed of gift, cited Irwin’s Code, sections 
3301, et seg., 3427; Acts of 1851 and 2, page 237; 12th 
Ga. R., 199; 9th, 237; 15th, 358; 25th, 652; 32d, 621; 
and Clark & Grubb vs. Valentino, of this Term. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is the granting a new trial on the grounds specified in 
the motion therefor. There is no error alleged as to the 
rulings of the Court upon any question of law in submitting 
the evidence to the jury. The evidence as disclosed by the 
record, shows that the wife had a separate estate. That a 
feme covert having a separate estate may contract, and bind 
that separate estate for goods and family supplies purchased 
for the benefit of the same, is not now an open question in 
the Courts of this State: Wyly et al., vs. Collins & Company, 
9th Georgia Reports, 223; and her admissions if freely and 
voluntarily made, are competent evidence for that purpose. 
The wife is a feme sole as to her separate estate, unless con- 
troled by the deed of settlement, or will which creates and 
conveys it to her. But whilst the wife may contract and 
bind her separate estate as a feme sole, she cannot bind her 
separate estate by any contract of suretyship, nor by an as- 
sumption of the debts of her husband: Code, 1773. The 
main and controlling question on the trial of this case in the 
Court below, was whether the goods and family supplies for 
which the note of the husband was originally given, were, in 
point of fact, furnished for the use and benefit of the wife’s 
separate estate, or whether the goods and family supplies 
were purchased by the husband for his own individual use 
exclusively, and the wife signed the last note merely as surety 
for her husband’s debt only. In regard to this main and 
controlling question in the case, the evidence is conflicting 





300 SUPREME COURT OF GEORGIA. 


Finney vs. Sanford. 


and contradictory. If the jury had thought proper to be- 
lieve the evidence offered on the part of the defendants, and 
had found a verdict for them, then there would have been 
snfficient evidence in the record to have sustained that ver- 
dict. But as the jury have thought proper to believe the 
evidence offered on the part of the plaintiff in preference to 
that offered by the defendants, there is sufficient evidence in 
the record to sustain their verdict. The whole question de- 
pended on the weight and credit which the jury thought 
proper to give to the evidence before them on this material 
point in the case. This Court has repeatedly held, that in 
cases where the evidence is conflicting as to the facts, it will 
not interfere with the verdict of the jury: Flournoy vs, 
Newton, 8th Georgia Reports, 306 ; Fowler vs. Waldrip, 10th 
Georgia Reports, 351; and many other cases which might 
be cited. 

In Flournoy vs. Newton, Lumpkin, J., in delivering the 
judgment of the Court, said: “If a new trial is to be gran- 
ted merely because in the opinion of the Court, the weight 
of the evidence is on the other side, trial by jury is virtually 
annihilated, and the Court will be substituted for the jury 
in every case, in trying the credibility of testimony, and the 
preponderance of the proof.” In Fowler vs. Waldrip, Nis- 
bet, J., in delivering the judgment of the Court, said: “We 
have over and over again refused to award a new trial when 
there is evidence on both sides, although the strength of the 
testimony be against the verdict.” When the evidence is 
conflicting and contradictory, the jury, and not the Court, 
are the exclusive judges as to the credibility of the witnesses, 
and as to the weight to which their evidence is entitled, in 
view of their interest, their relation to the parties and other 
circumstances connected with the transaction under investi- 
gation; and the Court has no legal power or authority to in- 
terfere with the verdict and set it aside, on the ground that 
it is contrary to the evidence, It is only in cases where the 
verdict is decidedly and strongly against the weight of evi- 
dence that the Court may exercise a sownd discretion under 
the law, and set aside the verdict of a jury. If the verdict 
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is decidedly and strongly against the weight of evidence, so 
much so, as in the sound discretion of the Court, to make 
it an illegal verdict, it may be set aside, and a new trial may 
be granted ; but when there is evidence on both sides and 
that evidence is conflicting and contradictory, the Court has 
no legal discretion to control and set aside their verdict, and 
when it does so, it invades the legitimate province of the 
jury as regulated by law. According to the well established 
rulings of this Court, the judgment of. the Court below set- 
ting aside the verdict, and granting a new trial, on the state- 
ment of facts contained in the record, was error. Let the 
judgment of the Court below be reversed. 


Brown, C. J., concurred but wrote no opinion. 


McCay, J., dissenting. 


I dissent from the judgment of the majority of the Court 
in this case. I think a new trial ought to have been gran- 
ted. I think the verdict of the jury was strongly and de- 
cidedly against the weight of evidence. Indeed, I think 
there was almost no evidence to sustain it, and that the jury 
acted under an entire misapprehension of the legal effect 
which ought to be given to the evidence that was before 
them. It was admitted on all hands that the note sued on 
was given in lieu and on the taking up of, a note made 
by Mr. Sanford, the husband. Prima facie, this note, so 
given by the wife, in place of her husband’s note, is, under 
section 1773 of our Revised Code, void. It falls, therefore, 
upon the plaintiff in the suit, to show that the orignal debt 
was Mrs. Sanford’s, and not her husband’s, and that the 
note now sued on, though given apparently in lieu of her 
husband’s debt, was in fact given for her own debt. He 
proves this thus: The merchants who sold the goods, told 
Mr. McKinley so. McKinley went to the Sanfords, and 
the old gentleman said so, and so did the son, and so did Mrs. 
Sanford. And mors, she and her son, by their solemn deed 
under seal, acknowledged and admitted that the goods had 
been sold to Sanford for the use of her separate estate. But 
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what have the statements of the merchants, and of Mr. San- 
ford and the son, to do with it. They are no evidence at all 
against Mrs. Sanford. What they said was for their own 
interest, not under oath, and not admissible as evidence. It 
was only heard as inducement, part of the res geste, and is 
entitled to no weight as evidence. So, too, of the admission 
of the son. They bind him, but they are not evidence at all 
against her. It is said, however, that her admissions are 
strong and decided, and weigh heavily against her. I think 
not. It is a settled rule, that the acts of the wife under such 
circumstances are to be received with suspicion. She is un- 
der legal duress, the law suspects the influences of her hus- 
band. But here she is doing what is prima facie illegal. 
The law presumes her under duress, and as to such contracts 
declares she shall not bind her separate estate. She is under 
a disability to assume a debt of her husband; she can no 
more do it by admitting it to be her own debt than in any 
other way. Her admissions stand upon the footing of the 
statement of a drunken man that he is sober, of an insane 
man that he is sane, or of one under duress that he is’ free 
to act. They are worth but little—to give them any weight, 
is to assume for true the very thing in dispute. If the ad- 
missions of the wife are to have weight in a case like this, 
the statute prohibiting her from assuming her husband’s 
debts is entirely worthless. Since it is very easy for those 
interested to so manage that the assumption shall be in the 
shape of such an admission. I have not the least faith in 
this kind of testimony. My experience is that this statute is 
a salutary one. And if it is to be got round by having the 
wife, instead of formally assuming the debt, make an admis- 
sion that it is her own debt, the provision might as well have 
been left out of the Code. An improvident husband and a 
greedy creditor are not to be baffled by a few lines in the 
Code, when there is blazed out so plain a road around the 
difficulty. 

For these reasons I dissent in this case. Sanford, Mrs. 
Sanford, and the merchant who sold the goods, all testify 
that this was Sanford’s debt, and not hers. Sanford says he 
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was the owner of fifty-six slaves, and of the mules and stock. 
Mrs. Sanford says but four of her negroes were at work on 
the place, though the place was hers. Nor is there any 
proof of what was the character of the goods. Against this 
array of testimony there is only Mrs. Sanford’s admissions, 
made, as she says, under the pressure and importunity of 
her husband. It was not entitled to any such weight. The 
jury mistook the law in such cases, and gave it the effect of 
an admission as in other cases. This was, in my judgment, 
wrong, and the verdict ought to be set aside. 

















JAMES F’, HANSON, plaintiff in error, vs. Ropert CRAWLEY, 
defendant in error. 










Where a promissory note, payable in money generally, and dated in 
November, 1865, was signed by the principal and a security, and was 
delivered to the payee by the principal in the absence of the surety ; 
but before the delivery, the principal, to induce the payee to accept it, 
added on the note a memorandum, signed by himself, that it was to be 
‘paid in gold, gold having been the consideration”: Held, that 
whether the security was or was not released, depends upon whether or 
not the proof shows that the note was signed by him with the under- 
standing it was to be paid in gold—since a mere reduction to writing, 
by the principal, of what was in fact the agreement of both the prin- 
cipal and security, at the time of the signing of the note, would not be 
a change of the contract. 

Held, further, that it was error in the Court to charge the jury that such 
a memorandum did not release the security, in the absence of proof 
that he signed the note with the understanding it was to be paid in 

gold. 



















Principal and surety. Novation, ete. Before Judge Ros- 
ENSON. Morgan Superior Court. November Term, 1869. 







Crawley sued Morrison, as maker, and Hanson, as secu- 
rity on the following paper : 









“$650 00.. Twelve months after date, I promise to pay 
Robert Crawley, or bearer, six hundred and fifty dollars, for 
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value received of him, cash borrowed. November 17th, 
1865. J. J. Morrison, 
J. F. Hanson, Security, 


“ T agree to pay the above in gold, having received it in gold. 
J. J. Morrison.” 


Hanson defended, on the ground that said italicised words 
were, by Morrison, added to the note after it was signed by 
Hanson, and that thereby the contract was so altered as to 
make the note payable in gold, without his knowledge or 
consent, 

The plaintiff read in evidence the note and closed. Hanson 
testified that Crawley was not present when he signed said 
note, that he had no interest in the matter, and signed only 
as security, and that said italicised words were added to it 
afterwards, and he knew not that they had been added, till 
this suit was brought. 

Morrrison testified to the same, as to the making of the note 
and said addition, and stated that it was his impression that it 
was illegal to make a note payable in gold, and that he told 
Crawley so before it was delivered, but as he, Morrison, was 
to pay it in gold, he added said words to it at his (Morrison’s) 
own suggestion, and explained to Crawley why he made it, 
by telling him that he understood the Supreme Court had 
decided that a note payable in gold was void. 

In rebuttal, Crawley testified that the consideration of 
said note was equivalent to gold, and the note was to be made 
payable in gold, that when Morrison presented it to him it 
had not the italicised words on it and he refused to accept it, 
because it was not payable in gold by its terms; Morrison 
then told him that he understood the Supreme Court had 
decided as aforesaid, and that, for that reason, the note was 
not drawn payable in gold, but that all parties understood 
that it was to be paid in gold, and it would be; upon Craw- 
ley’s suggesting that all parties might die, Morrison wrote 
upon the margin said italicised words, to perpetuate the evi- 
dence of said understanding, and then Crawley accepted the 
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note. He further testified that afterwards in conversing . 
about said note Hanson asked him if it was not a gold note 
and he said it was, and Hanson said it would be paid. In 
reply to this last, Hanson denied having such conversation. 

Certain other evidence was offered and rejected ; for this 
see the motion for a new trial. 

The Court charged the jury as to the liability of sureties, 
told them what was novation, etc., that a change in the con- 
tract by Morrison and Crawley, without the consent of Han- 
son, released Hanson, but that if said italicised words were 
simply a memorandum, reciting the consideration of the note 
and in what it was to be paid, then said words are not such a 
change of the nature or terms of the contract as would re- 
lease the security, though made after he signed and without 
his knowledge or consent. The verdict was for the face of 
the note “in gold.” 

Hanson moved for a new trial, upon the grounds that the 
verdict was contrary to law, etc., because the Court refused 
to allow Hanson to testify as to whether he understood that 
the note was to be paid in gold or United States currency, 
and in rejecting a part of Morrison’s testimony, in which he 
said Hanson must have known when he signed the note that 
it was payable in United States currency, because he was not 
told that it was to be paid in gold, that part of the agree- 
ment being solely between him (Morrison) and Crawley, and 
because the charge as to novation was irrelevant, and because 
the charge confined the jury to the contract between Crawley 
and Morrison to the exclusion of the contract with Hanson. 
The new trial was refused, and that is assigned as error. 































Brittups & Brosson, for plaintiff in error. 







A. G. Foster, for defendant. 


McCay, J. 










Nothing is better settled than that any change of the con- 
tract, between the principal and the creditor, releases the se- 
curity from his contract. The surety is only bound by the 
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contract he makes, and if that is so altered between the prin- 
cipal and the creditor as that it has become a new contract, 
the right against the surety is gone, since it is the essence of 
his contract that he is only bound by its terms, and if the 
principal is not bound by the same terms, then the surety has 
no redress over. 

Clearly, a contract to pay in currency, which it is admitted 
was the surety’s undertaking, is different and les; onerous 
than a contract to pay in specie. Clearly, also, as the con- 
tract now stands, between the principal and the creditor, the 
principal’s contract is to pay in specie. Has the surety un- 
dertaken to pay in specie? By the words of the contract he 
has not. When, therefore, the principal agreed that his con- 
tract was to pay in specie, he agreed to a different contract 
from that made by the surety. In such a case, the authori- 
ties are uniform that the security is released from the whole 
undertaking. 

Had the fact been, that the original contract was a specie 
contract, and the security knew it, and become security 
with that understanding, the mere fact that, under a mistake 
of the law, they left certain words out of the contract, which 
were afterwards put in by the principal, would not release 
the surety. 

If the surety became surety knowing that he was becoming 
surety to a specie contract, then this memorandum is no 
change of the contract, of both principal and surety, as it was 
in fact made. But prima facie this was not a specie contract 
by the surety, and the making it such was’a change of the 
contract as he made it. There is, it is true, some evidence 
that the surety knew it was a specie contract, though that 
evidence is by no means strong. The Court, however, by his 
charge authorized the jury to find for the plaintiff, if they 
believed the original contract between the principal and the 
creditor was a specie contract, entirely ignoring the necessity 
of showing that the surety knew this and became surety 
with that understanding. This, we think, was error. 

To make the surety liable, after the parties have by mutual 
consent, without the surety’s knowleege, put this memoran- 
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dum on the note, it must be shown, by competent testimony, 
that the surety signed the note with the knowledge and un- 
derstanding that the debt was to be paid in specie. 

Judgment reversed. 









ELIZABETH WASHINGTON, administratrix, plaintiff in error, 
vs. GEORGE T. BARNES, defendant in error. 










Where an administrator was sued in a county different from that in which 
he resided, and he acknowledged service of the writ and filed no plea 
of any kind, although the suit was up on an open account over twenty 
years old, and judgment was taken by default, as on personal service, 
without proof: ' 

Held, that whatever may be the effect of such a judgment, as against the 
administrator personally, it does not bind the third persons or the estate 
sought to be charged. And the surety on the administrator’s bond 
has such an interest in setting the same aside that he may file a bill 
to enjoin its proceeding against the effects of the estate, and for the 
purpose of having it declared void as against said estate, and as against 
himself as the surety for the faithful administration of the same. 

Order No. 37, of General Meade was part of the bill, but was not copied 

on the bill of exceptions. A motion to dismiss bill of exceptions for 

that reason, was overruled. (R. See end of Report.) 




















Waiver. Fraudulent Judgment. Bill of Exceptions. 
Before Judge Gipson. Richmond Superior Court. March 
Adjourned Term, 1870. 


On the 15th of June, 1867, Walton, by his attorney, H. 
W. Hilliard, filed in the office of said Court, his action against 
William G. Whidby, “as administrator, de bonis non, cwm 
testamento annexo, of Thomas J. Walton, deceased, upon the 
following open account: 


William G. Whidby, administrator, ete., etc., of Thomas J. 


Walton, deceased, 
To STEPHEN WALTON. 











1849. 
October 10th. For twelve hundred dollars paid, 
laid out and expended and advanced 
to Thomas J. Walton, deceased,...... $1,200 00 
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1849. 
October 10th. Work and labor done, and money 
delivered and paid to Thomas J. 
Walton 


$5,200 00 


In the petition Whidby was described as “of said county.” 
On the 27th of June, 1867, Whidby acknowledged service 
as such administrator, and waived copy and process. He 
filed no defense. On the 8thof June, 1868, Walton’s attor- 
ney took a verdict against Whidby, as such administrator, 
for said $5,200 00 and entered a judgment for that amount 
and costs, against him as such administrator. Ft. fa. was is- 
sued and was levied upon certain shares of the Georgia Rail- 
road and Banking Company. 

At this point, George Barnes filed his bill for injunction 
of said fi. fa. and to set aside said judgment, against the sheriff, 
Whidby and Walton. It, with its amendments, made this 
case: Thomas J. Walton died between September, 1849 and 
the 14th of January, 1850, testate, possessed of thirty shares 
of stock in said company. Said will gave the dividends of 
part of said stock to his wife, during her life, and of the 
balance, in trust, for the maintenance of his step-son Bruce, 
and the residuum, in trust, for the sole use of his daughter, 
wife of Luther L. Hill, of Montgomery, Alabama, all upon 
terms in the will stated. This will was proven and the ex- 
ecutors qualified on the day last aforesaid. The executors 
fulfilled their duties and were discharged, leaving the matter of 
Bruce and Mrs. Hill undisposed of. 

Afterwards, in April, 1866, Whidby was duly appointed 
administrator, de bonis non, cum testamento annexo, and gave 
bond in the sum of $1,500 00, with Barnes as his security. 
Onder the direction of the Court of Ordinary, Whidby dis- 
posed of the Bruce part of the stock, according to said will. 
Subsequently, Stephen Walton, who had been testator’s slave, 
brought said suit, and the proceedings, already stated, were 
had thereupon. When Whidby acknowledged service of 
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said suit, he was a citizen of and residing in Fulton county, 
Georgia, he and plaintiff, and others unknown, combined, 
thus fraudulently, to give jurisdiction to Richmond Superior 
Court, and allowed judgment by default, with intent to de- 
fraud the beneficiaries of said estate, and said Barnes, security. 
The case upon the docket stood against Whidby individually. 
Whidby is wholly insolvent. This judgment was taken in 
June, 1868, in violation of General Order No. 37, of Major 
General Meade, commanding the department of Georgia, ete., 
and against the orders of the presiding Judge, that no judg- 
ment should be taken in cases covered by said order. Said 
Order, No. 37, at the instance of the Convention of Georgia, 
temporarily put in force certain parts of the Constitution of 
Georgia, adopted in 1868, but not then ratified, of which the 
following was part: “No Court in this State shall have juris- 
diction to try or determine any suit against any resident of 
this State upon any contract or agreement, made or implied, 
or upon any contract made in renewal of any debt, existing 
prior to the Ist day of June, 1865.” 

Neither the sheriff nor Whidby answered. The negro, 
Walton, answered. He admitted all the averments of the 
bill except as follows: Whidby did not distribute said 
Bruce stock according to law; it is still subject to his de- 
mand. He was neveraslave. He was kidnapped when a 
boy, and brought from the District of Columbia to Rich- 
mond county, and forcibly held as a slave by said intestate, 
who annually received large sums for his hire. At length 
he raised $1,200 00 and procured one Moore, who acted as 
his friend, to pay this to intestate, and take a bill of sale to 
him, that he might thereafter be free. In 1853 he was ad- 
judged free (because free-born) in the District Court of said 
District, returned to Richmond county, was registered as a 
freeman of color, and has ever since been resident there and 
regarded as free. Said judgment was obtained openly 
according to the usual rules, his petition having been on file, 
subject to inspection all the while said suit was pending. It 
was done without fraud, was for a just demand and against 
Whidby, who was then resident in said Richmond county, 
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being but temporarily away, animo revertendi. Said judg- 
ment was spread upon the minutes of said Court, openly 
read, and it and the fi. fa. upon the execution docket were 
ever open to public inspection. The order of General 
Meade, and the order of the Court under it were unconstitu- 
tional, because they impaired the obligations of contracts 
made or implied prior to June, 1865. 
The injunction was granted, and motion to dissolve it was 
overruled. In the conduct of the cause at Chambers the 
Judge wrote and attached to the bill his reasons. Part of 
them were as follows: “TI am satisfied that the announce- 
ment was made by me at every Court, to the Bar generally, 
that no judgment would be permitted on contracts prior to 
June, 1865, never for a moment questioning the power of 
General Meade to issue and enforce the order under the Re- 
construction Acts of Congress. This case being in default, 
and appearing upon my docket as an individual indebted- 
ness of Whidby, upon the announcement that personal ser- 
vice had been effected upon the defendant, judgment by de- 
fault against defendant was permitted, or rather a verdict 
by default taken. Upon reading the minutes next morning, 
the Clerk called my attention to the fact that the verdict was 
for a claim anterior to June, 1865. I then, in presence-of 
said Clerk, requested said counsel to take an order vacating 
said judgment, which I had good reason to expect had been 
done up to the filing of this bill. This much I feel bound 
to say in justification of my own course as Judge in permit- 
ting some and prohibiting others from obtaining judgments.” 
Pending the cause, Walton died, and his wife, as administra- 
trix, was made a party. On the trial, Whidby’s evidence 
was read over defendant’s objection that he not having an- 
swered the bill could not bind defendant by admissions, He 
testified that he was insolvent, and that he removed to De- 
Kalb county in April, 1867, (but did business in Atlanta, 
Fulton county ;) and other witnesses testified to the same. 
George T. Barnes testified that inquiries were made of the 
firm of Barnes & Cumming about legacies left by Thomas J. 
Walton, and upon examination they found that Jno. H. Mann 
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had been executor of the estate, but that it was then unrep- 
resented ; that they applied to Whidby, who consented to act 
as administrator, and that witness went on his bond; Whid- 
by sold some stock and turned over the proceeds; Whidby 
was regularly appointed administrator; that one Luther L. 
Hill, of Montgomery, Alabama, was entitled to a certain 
legacy under the will, which had not been fully adminis- 
tered; that Hill was a stranger, and employed Barnes & 
Cumming to have his stock turned over to him, and to this 
end they applied to Whidby to become administrator cum 
testamento annexo. 

The statement of Judge Gibson in overruling the motion 
to grant the injunction was read as evidence. 

McLaws swore he was Clerk of Richmond Superior Court 
at the time of filing of writ; Mr. Hilliard asked him where 
Whidby was to be found; witness answered in Atlanta; 
and thereupon Mr. H. filed the writ, and at once took away 
the same, docketed “Stephen Walton vs. William G. Whid- 
by.” The endorsement on the original writ was “Stephen 
Walton vs. William G. Whidby, administrator de bonis non, 
cum testamento annexo, of Thomas J. Walton, deceased ;” so 
endorsed when papers were filed and docketed by him. 

The Court docket was put in evidence, on which the case 
sounded as follows: 


“SreEPHEN WALTON vs. WILLIAM G. WHIpDByY.” 


Whidby’s insolvency was admitted. The clause of the 
Constitution of Georgia and the General Order of General 
Meade, No. 37, March 12, 1868, were read as evidence, and 
plaintiff closed. 

The defendant put in evidence transcript of the record of 
a Court of the District of Columbia, in which it appeared 
that he had been adjudged free in April, 1853, and that Moore, 
against whom the suit for freedom was brought, had sworn 
to the payment of $1,200 00, as set out in the answer. 

The original declaration and proceedings were put in evi- 
dence. 






























312 





SUPREME COURT OF GEORGIA. 


Washington vs. Barnes. 





The defendant then closed his case. 

. Walton,.by his counsel, requested the Court to charge the 
jury: 1st, That the relation of the complainant to the judg- 
ment complained of is too indirect to entitle him to relief in 
a Court of Equity. 2d, That if any negligence has been 
shown by W. G. Whidby, in failing to set up a defense to 
the suit at law, he is not entitled to relief in a Court of 
Equity, when he seeks to enjoin or set aside the judgment 
obtained in a Court of law. 3d, That the complainant is not 
entitled to any relief that W. G. Whidby is not entitled to, 
4th, That a judgment recovered against a party sued out of 
the county of his residence cannot be collaterally attacked 
in a Court of Equity. 5th, That the complainant, to en- 
title himself to relief in a Court of Equity in this case, must 
allege and prove that the amount for which the judgment 
was recovered, or some part thereof, was not justly due, 
Which charges the Court refused to give, but did charge 
the jury that: “If the injunction were asked by Whidby, 
the principle invoked by respondent to counsel would de- 
mand more careful attention. Yet when the judgment is 
sought to be enforced against other person’s rights, and as jt 
stands may affect injuriously the rights of others, the case 
presented by the surety in behalf of himself and the heirs 
at law, or legatees, for relief or injunction, is quite different. 
Whilst it may be in the power of Whidby to waive the 
jurisdiction of Court, and consent to be sued in Richmond 
county, yet if that consent and waiver and the further ac- 
tion and judgment of the Court may affect others, and it is 
about to be enforced against rights of others, the person 
affected may assert the invalidity of that judgment, and 
Whidby, an insolvent representative, cannot consent to 
judgment, or waive jurisdiction of the Court, by which the 
surety would be bound or his right affected. The order of 
General Meade, suspending the jurisdiction of this Court 
for a limited time over a certain class of debts, was binding 
and legal, and enforced and intended to be enforced in all 
the proceedings of this Court, and all judgments obtained in 
violation of said order should be set aside at least as to in- 
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terest and parties not represented or heard on the trial.” The 
jury found for the complainant. To all which charges and 
refusals to charge, Walton, by his counsel, then and there 
excepted. He says: 1st, that the Court erred in giving the 
charge as set forth. 2d, in refusing to give the said several 
charges as requested. 

When the cause was called here a motion was made to 
dismiss the bill of exceptions because Order No. 37 was not 
copied in the bill of exception. It was part of the record, 
(in the bill,) and the motion was overruled. 












H. W. HIvwiarp, for plaintiff in error, said the judgment 
was not void: Code, secs. 3409, 3410 ; 37 Ga. R., 26. Meade’s 
order was void: Con. U. S., Art. 1, secs. 10, 5053; 3 
Story on Con., sec. 1379; 1 Kent Com., 419; 8 Wheat R., 
376; 37 Ga. R., 124. Whidby was in laches, and therefore 
injunction can not be had by him: Code, sec. 3074; 1 
Kelley, 136; Adams’ Esy., 382; L. Cas. in Eq., 109; 16 
Ga. R., 398; 1 Baily 8. C. R., 179; 3 John. Ch. R., 275 
4,566; 11 Wis. R., 289; 12th, 81; 6th, 439; 12 Fla. R., 
185; 2 Story Eq. Juris., sec. 898; 40 Ga. R., 493. No 
special fraud charged or proven: 1 Stock., (N. J.,) 381. 
Judgment out of county of defendant’s residence not attack- 
able in equity collaterally: 7 Cranch R., 332; 22 Ga. R., 
60. The complainant must aver the amount not justly due, 
and offer to pay what is justly due: 11 Page’s Ch. R., 900; 
7 Wis. R., 547. 















McLaws & GANAHL, for defendant, said, no jurisdiction 
over Whidby in Richmond : Code, secs, 3536, 3776, 4971; 
acknowledging service no waiver of jurisdiction : Code, secs. 
3408, 3409. If not, judgment void as to third parties: 
Code, Sec. 3408 ; R. M. Ch. (Ga. R.,) 298; 4 Ga. R., 47; 
5th, 527; 9th, 130; 11th, 453; 14th, 589. Inquiry into 
jurisdiction allowed: 34 Ga. R., 256,365. Whidby’s failure 
to defend was a legal fraud: Code, sec, 3116. 
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McCay, J. 


The presumption of fraud and collusion between the plain- 
tiff in this judgment and Whidby, the administrator, is al- 
most conclusive. Indeed, so palpably does it appear, that no 
Court would hesitate to interfere, unless prevented by some 
stern rule of law. Independently of all other facts, here is 
an administrator, who is aware that he was appointed for a 
special purpose, who, after he has left the county, acknowl- 
edges service of a writ based upon an open account twenty 
years old, files no plea, and allows judgment by default. We 
are not sure that upon this statement of facts, independently 
of the question of jurisdiction, it would not be the duty of 
a Court, at the demand of the heirs-at-law, to grant, in 
equity, a rehearing. But, as the case stands, there is no dif- 
ficulty. 

Under our law, Richmond Superior Court had no juris- 
diction of this suit. It is true, Whidby, the administrator, 
might waive this, but even then the waiver does not bind 
third persons. The case seems to have turned below upon 
the idea that Whidby had, by his acknowledgment of scr- 
vice, waived the jurisdiction, or rather had consented to the 
jurisdiction. Is this so? Section 3250 (old Code) permits 
the defendant to acknowledge service and waive process. 
Where does the authority come from to make such an ac- 
knowledgement and waiver go further than to supercede the 
necessity of process and service? Suppose the process at- 
tached and the service complete, does not the question of 
jurisdiction remain? Here was no plea—no appearance. 
Why have not all the parties all rights, just as though ser- 
vice had been effected and no appearance had? Would not 
the judgment be void, Whidby living in Fulton ? 

But it is said that, as Whidby does not now come forward, 
his securities are powerless, they must take his fate. We 
do not think so. A Court of Equity has a longer arm than 
such a theory gives it. Very clearly, if this judgment pro- 
ceeds, these securities will be liable to pay it. It is an ad- 
mission of assets, and if the estate is insolvent, the redress is 
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immediate and direct upon the sureties. If the estate is not 
insolvent, and the judgment is collected, clearly under the 
charges in the bill, a fraud and gross maladministration has 
been practised by Whidby, and the sureties are liable to the 
heirs-at-law. True, they, the securities, might wait until 
proceedings are taken against them directly by one or the 
other parties. But they are not compelled so to wait. It is 
a favorite and an ancient jurisdiction of a Court of Equity to 
prevent wrong, to stretch forth its powerful hand and stop 
the wrong doer before he has completed his designs. 

Again, it may be years before the proceedings are had 
against the sureties; time and events may deprive them of 
their defense. Equity will permit them to come in now, 
while the witnesses live and the facts are recent, and clear up 
the cloud, which, in the shape of this judgment, hangs over 
them. 

In any view of it, we think this demurrer ought to have 
been overruled, and we affirm the judgment of Judge Gibson. 


Bristow Buae, plaintiff in error, vs. WALTER TowNeER, 
defendant in error. 


. Where parties are engaged in illegal transactions, whether malum pro- 
hibitum, or malum in se, the Courts of this State will not interpose to 
grant any relief. In such cases the rule is, for the Court to leave the 
parties where it finds them, no matter whether the illegality of the 
contract appears from the plaintiff’s case, or is set up by way of de- 
fense. 

2. Where a deed to land was executed to the legal owner of a slave, in 
accordance with a contract between the slave and his master for his 
emancipation in this State, while such emancipation was prohibited by 
law, and the land was paid for with the money of the slave who was 
placed in possession thereof and permitted to remain there, for his 
own use and benefit, in violation of law, till after the abolition of 
slavery, the Court will not entertain a suit by the former owner of the 
slave, to recover the land from the possession of his former slave. 
As the deed was void and the transaction in violation of the laws and 
the public policy of the State, the Court will help neither party, but 
will leave them where it finds them. 
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8. In such case the defendant may set up the illegality of the transac- 
tion, to defeat the plaintiff's recovery, and the Court will entertain the 
defense, not for the defendant’s sake, but upon grounds of public pol- 
icy. And it was error in the Court in this case, to refuse to permit 
the defendant to introduce evidence to establish the illegality of the 
transaction, and the wilful participation of the plaintiff in it, with in- 
tent to violate the public policy of the State. 

A deed used as evidence, but not material (as both parties claimed un- 
der it,) to the points before this Court, need not be copied in the bill 
of exceptions. (R. See end of Report.) 

‘*T believe this brief of evidence is correct in substance,’’ by the Judge 
below, held to be sufficient approval of brief of evidence. (R. See 
end of Report.) 


Illegal Contracts. Bill of Exceptions. Before Judge Gin- 
son. Richmond Superior Court. January Term, 1869. 


Towner brought ejectment against Bugg. He showed by 
his deed and by his oath, that in 1855 he bought the lot, 
had been in possession from that date up to 1863, when he 
left the country, leaving Bugg, as his slave, in possession, 
with a promise to Bugg that no wages would be required 


from him if he would keep intruders off the place, keep it 
in good order and pay Towner’s taxes till his return ; that 
Bugg did not pay the taxes, nor keep said place in good or- 
der, and when he returned, after emancipation, refused to 
give him possession. It came out in evidence that Bugg 
furnished part of the money which paid his price when 
Towner bought him. The defense offered to show by Bugg 
and by admissions of Towner, that Bugg’s former master 
was dead and Bugg was about to be sold and begged Tow- 
ner to buy him, let him repay the price and then be actually 
free, though nominally Towner’s slave; that Towner agreed 
to this, bonght him and Bugg repaid the price, and that 
Towner agreed to buy this place for Bugg, let Bugg pay for 
it, and to hold the title for Bugg’s benefit, and that Bugg 
did so pay for it and had occupied it as his own. Al! this 
testimony was ruled out, upon the ground that while Bugg 
was a slave he could not make a contract. The plaintiff had 
a verdict for the premises in dispute. Bugg moved for a 
new trial, because of the rejection of said evidence. The 
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case hung fire, but finally a new trial was refused, and that 
is assigned as error. 

The only description of Towner’s deed in the bill of ex- 
ceptions, was this: “Plaintiff then offered deed from 
Zemula Walker, dated December, 1855, to Walter Towner, 
made by attorney-in-fact, Joseph Burch. The power and 
the deed both offered and admitted by the Court in evidence, 
the deed being to the land in dispute.” The certificate to 
the bill of exceptions was in the usual form. But the brief 
of evidence had never been agreed to by counsel, and the 
Judge had approved it in these words only: “TI cannot be 
supposed to recollect the testimony (after a year’s time) given 
in before me on the trial, yet I believe this brief is correct in 
substance. I know that all testimony going to prove a con- 
tract with a slave, as to freedom and purchasing land with 
proceeds of his labor, was ruled out by me on the trial.” 
Defendant’s counsel moved to dismiss the writ of error, be- 
cause said deed was not copied in the bill of exceptions, and 
because the Judge had not certified that the evidence was 
correctly set forth. The motion was overruled. 

















JAMES S. Hook, for plaintiff in error. 






A. R. Wricut, for defendant. Bugg has no right en- 
forceable by Equity: Act 1818; Prince Dig., 705, 785, 788; 
Code, sec. 1875; 38th Ga. R., 655; 1 Fonb. Eq., Ch. 4, 
sec. 4; Ib. book 2 ch. 1, sec. 1; Story’s Eq. Juries., sec. 
1201; (b.) 5 Paige’s, Ch. R., 114; 3 Leigh’s R., 514. 







By the Court—Brown, C. J., delivering the opinion. 






By the Act of 1818, Cobb’s New Digest, page 991, every 
will, deed, contract, agreement or stipulation, or other instru- 
ment in writing, or by way of parol, whether by way of 
trust or otherwise, made for the purpose of effecting or en- 
deavoring to effect the manumission of any slave or slaves, 
either directly, by confering or attempting to confer freedom 
on such slave or slaves, or indirectly, or virtually, by allow- 
ing and securing, or attempting to allow or secure to such 
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slave or slaves, the privilege of working for himself, free 
from the control of the owner, or enjoying the profits of his 
labor, are declared to be utterly null and void. 

In this case, the defendant sought to attack the deed which 
was the foundation of plaintiff’s title, by showing that it was 
made in aid of a contract between plaintiff and defendant, 
by which plaintiff, for a consideration, undertook to emanci- 
pate the defendant, who was then his slave, in this State, and 
to locate him upon the tract of land in dispute, which de- 
fendant alleges was paid for with his money, and the deed 
taken in the name of the plaintiff for his use and benefit, in 
furtherance of this illegal design. If such was the fact, and 
the defendant was placed in possession of the land by the 
plaintiff, with intent to evade the law and carry out the il- 
legal purpose, we hold that the Courts of this State, under 
the rule repeatedly announced by this Court, will not aid 
plaintiff to recover the possession of the land from the de- 
fendant. If the defendant’s version of the case is correct, 
the parties were engaged in an illegal transaction, in viola- 
tion of the laws and public policy of this State, in existence 
at that time. And it makes no difference whether the il- 
legal transaction is malum prohibitum or malum in se. In 
neither case will the Courts of this State interfere to grant 
relief to either party. But they will leave the parties where 
they find them, no matter whether the illegality of the con- 
tract appears from the plaintiff’s case, or is set up by way of 
defense. See Howell, administrator, vs. Fowntain et al., 3d 
Georgia, 182; Cary vs. Smith, 11th Georgia, on page 547; 
and Alford vs. Burke, 21st Georgia, 46. 

It is objected that the defendant should not be heard, to 
set up the illegality of the transaction for his own benefit. 
The reply is, that Courts sustain such a defense, not for the 
sake of the defendant, but upon general principles of public 
policy. In Holman vs. Johnson, Cowper 343, Lord Mans- 
field uses the following language, which has heretofore been 
approved and adopted by this Court, as a correct statement 
of the rule on this subject : 

“The objection that a contract is immoral or illegal, as 
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between plaintiff and defendant, sounds at all times very ill 
in the mouth of the defendant. It is not for his sake, how- 
ever, that the objection is ever allowed, but it is founded on 
general principles of policy, which the defendant has the ad- 
vantage of, contrary to real justice, as between him and the 
plaintiff, by accident, if I may so say. The principle of 

ublic policy is this, ex dolo malo non oritur actio. No Court 
will lend its aid to a man upon an illegal or an immoral act. 
If from the plaintiff’s own statement, or otherwise, the cause 
of action appears to arise ea turpi causa, or the transgression 
of a positive law of this country, then the Courts say he has 
no right to be assisted. It is upon that ground the Court 
goes, not for the sake of the defendant, but beaause it will 
not lend its aid to such a plaintiff. So if the plaintiff and 
defendant should change sides and the defendant were to 
bring his action against the plaintiff, the latter would then 
have the advantage of it, for where both are equally at fault, 
potior est conditio defendentis.” 

The object of the rule is to discourage and discountenance 
all illegal and immoral transactions, which violate sound 
public policy, and not to aid or favor either party. And we 
see no good reason why the defendant should not be heard to 
set up this defense to defeat the plaintiff’s action. It matters 
not how the fact is brought to the attention of the Court; 
whenever it is ascertained, the law denies its aid to either 
party, it leaves them where it finds them, it closes its temples 
against them, and says, your “ poluted hands shall not touch 
the pure fountains of justice.” 

We hold that the Court erred in this case, in ruling out 
the evidence, offered by the defendant, to show that this pur- 
chase was in fact made for his benefit, while he was a slave, 
and that the land was paid for in whole, or in part, by his 
money, and that he was placed in possession by the plaintiff 
in furtherance of such illegal transaction. We do not know 
how far the evidence, if admitted, would have gone to estab- 
lish these facts; but, if it had been sufficient, we hold that 
plantiff had no right to the assistance of the Court to recover 
the possession of the premises from the defendant. 

Judgment reversed. 
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Tuomas WHALEY, plaintiff in error, vs. Joan CUNNINGHAM, 
et al., defendants in error. 


Where money is brought into Court by a junior judgment creditor, by 
process of garnishment pendente lite, he is entitled to his expenses 
before an older judgment creditor gets any part of the fund. 

In such case, the costs and reasonable attorney’s fees for which the party 
bringing the money into Court is liable, in the action against the de- 
fendant, as well as the proceeding against the garnishee, are included 
in the words, ‘‘ expenses of the moving creditor,’’ as used in section 
8489 of the revised Code. 


Garnishment. Expenses. Before Judge RoBenson. Greene 
Superior Court. May Term, 1870. 


The Augusta Manufacturing Company sued one Cunning- 
ham and pendente lite garnisheed one Carmichael. Judgment 
was obtained and the garnishee paid money to the sheriff. 
Plaintiff called on the sheriff, by rule, to show cause why he 
did not pay over said money to the company. He replied 
that he had in his hands a fi. fa. in favor of Whaley against 
Cunningham, founded upon a judgment older than the com- 
pany’s, and which claimed the money. This was not denied. 
But the company’s attorney said that while he had no litiga- 
tion as against Cunningham, he had as against the garnishee, 
and claimed that these expenses incurred by the company 
were to be paid before said older judgment could take. He 
showed that his reasonable fees were $150 00, of which 
$50 00 was proper for the garnishment and $100 00 for ob- 
taining the judgment against Cunningham, and that these 
fees and the costs of Court, in the original case of the com- 
pany and its garnishment case, would exhaust the fund in 
hand. 

These facts being admitted, the Court ordered the whole 
fund to be paid to the company’s attorney. Whaley says the 
Court erred in not allowing him to have all the money, ex- 
cept the costs of Court in the garnishment case, and especi- 
ally in taxing said fund with the costs and fees belonging to 
the original case against Cunningham. 
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CoLtumpus Hearp, A. REEss, for plaintiff in error. 


JamMEs L. Brown, by the Reporter, for defendant. 


By the Court.—Brown, C. J., delivering the opinion. 


The only question in this case is, what is the proper con- 
struction of section 3489 of the Revised Code, which is in 
these words: ‘ All money raised by virtue of process of 
garnishment under this Code, shall be paid over to the cred- 
itors of the defendant, according to the priorities now estab- 
lished by law, the expenses of the moving creditors being 
first paid pro rata, by the judgment creditors receiving the 
benefit of his diligence.” In this case the contest was be- 
tween two creditors. And it is admitted that the judgment 
of Whaley, the plaintiff in error against Cunningham, is 
older, by two or three months, than the judgment of the 
Augusta Manufacturing Company. But the latter, by sum- 
mons of garnishment upon Carmichael, pendente lite, brought 
the money into Court. And the dispute is as to the right of 
the junior judgment creditor to have his costs and attorney’s 
fees, in his original action against Cunningham, paid out 
of the fund. It is admitted that he is entitled to his ex- 
pense in the garnishment, but not his expense in obtaining 
the jndgment against the defendant. 

We think he is entitled to his necessary and legal expenses 
in both, as they are in fact connected and one cannot be made 
effective without the other. Asa general rule, a garnish- 
ment pendente lite is not sued out when the defendant is con- 
sidered solvent. And, in case of an insolvent debtor, probably 
the plaintiff would not be willing to incur the expense nec- 
essary to obtain a judgment, if he did not look to the gar- 
nishment as a probable means of securing the debt. But he 
can not make the money on the garnishment without first 
bringing suit against the defendant. Nor can he take judg- 
ment against the garnishee, till he has first obtained judg- 
ment against the defendant, who is his debtor. And as he 
must necessarily incur the expense of obtaining judgment 
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against the defendant before he can bring the money into 

Court, by virtue of the garnishment, we think he is entitled to 

have the expenses of the whole proceeding paid, before an 

older judgment creditor is permitted to come in and take the 

fund which he has brought into Court by his diligence. 
Judgment affirmed. 


Mary E. Howes, executrix, plaintiff in error, vs. B. A, 
WHIPPLE, administrator, et al., defendants. 


Where A approached B to purchase a lot of mules upon credit, and B 
refused so to sell, and thereupon A proposed to trade to B certain 
bags of cotton then on A’s plantation, which B declined, as he knew 
nothing of the cotton trade, but offered to let A have the mules if he 
would deliver the cotton at the warehouse of C, at Macon, to be sold 
for B’s benefit, in payment for the mules, and both the parties went to 
the warehouse-man and stated the contract, and he undertook to be 
the agent of both parties, to receive and sell the cotton, and pay to B 
the price agreed on for the mules, out of the proceeds, and the mules 
were consequently delivered, and A, going home, commenced haul- 
ing the cotton to the depot, instructing the agent to send it to C, un- 
der the contract, and after the cotton was delivered, but before it was 
shipped, A suddenly died : 

Held, That, under the facts, B had acquired such an interest in the cot- 
ton, that to the extent of the price of the mules, it was not assets of 
A’s estate for distribntion, and a Court of Equity, in a bill filed for 
direction, will direct so much of the proceeds of the cotton as equals 
the price of the mules to be paid to B, and this even as against persons 
who claim that A is indebted to them, as a trustee, and, consequently, 
upon a debt of the highest dignity under the statute of distributions. 


Equitable Lien. Distribution of Estates, Practice Su- 
preme Court. Before Judge Ropenson. Wilkinson Superior 
Court. April Term, 1870. 


The administrator of A. C. Brown, deceased, filed a bill 
to marshal his assets, etc. All the questions of priority, etc., 
were settled by decree, except one made by Howes. He had 
filed a bill against the administrator, in which he made this 
case : 
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On the 15th of February, 1867, he was in Macon selling 
mules. Brown desired to buy from him on credit ten mules, 
but Howes would not give credit. Thereupon Brown offered 
to ship to Howes twenty-eight bales of cotton, which he said 
he then had on his plantation in Wilkinson county, and 
Howes told him if he would ship the cotton to Hardeman & 
Sparks, warehousemen, of Macon, as their common agent, he 
would deliver him the mules at $2,100 00; Brown agreed 
to that and that the cotton should be sold in thirty days 
thereafter, and that Howes should have $2,100 00 out of the 
proceeds; Brown took the mules, and his administrator still 
has them. Soon after making said agreement, Brown was pre- 
paring to ship said cotton, had removed it from his planta- 
tion to the railroad, intending to perform said agreement, 
when he was suddenly killed. Whipple, Brown’s adminis- 
trator, refuses to pay the $2,100 00, deliver the cotton or 
give up the mules. Brown’s estate is insolvent. He prayed 
injunction against disposing of said cotton or its proceeds, or 
if it was sold and its proceeds gone, against disposing of the 
mules, and for relief generally. Howes died and his execu- 
trix was made complainant. When the cause came on for 
trial, it was admitted that an absent witness would swear to 
the trade as stated by Brown in his bill. 

Sparks testified that Howes and Brown came to the ware- 
house of Hardeman & Sparks, Brown said he had bought 
some mules from Howes, had at home twenty-seven bales of 
cotton which he would ship to Hardeman & Sparks imme- 
diately, out of the proceeds of which they should pay Howes 
for the mules $2,100 00, and hold the balance, if any, for 
Brown. He said he was Brown’s agent to sell and Howes’ 
to pay for the mules. 

The railroad agent testified that Brown, en route from 
Macon home, told him he had bought some mules at Macon 
and would have some cotton at the depot in a few days to ship 
to Hardeman & Sparks to pay for the mules. Early next 
week he began sending the cotton to the depot, and about 
eight days after he had been in Macon he was killed, never 
having countermanded said instructions. Twenty-eight bales 
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were sent to the depot, the last arriving on the day of Brown’s 
death. Brown had told the agent to get the tagman to tag 
the cotton as soon as possible, and to ship them at once to 
Hardeman & Sparks. The first were marked A. C. B. They 
were not tagged till a few days after Brown’s death. Whip- 
ple, as Brown’s administrator, directed the cotton sent to 
another warehouse. Here Howes’ case was rested. 

The administrator showed that by the said decree he was 
ordered to hold funds sufficient to meet Howes’ demand 
should he recover. He admitted that he received nine of 
said mules as Brown’s administrator, one of which had died, 
that he sold the others for $1,190 00, and sold the cotton 
for $3,306 41, and so charged himself in his returns. Man- 
son and wife e¢ al., introduced evidence to show that they 
had a demand against Brown in a fiduciary capacity, and 
that it was of higher dignity than said claim of Howes’, 
Howes’ counsel admitted that Manson and wife e¢ al., were 
entitled to priority over any simple creditor of Brown’s es- 
tate, but contended that Howes had such an interest in said 
cotton or its proceeds as that so much of it as would pay for 
the mules was not assets in Whipple’s hands. 

The Court explained to the jury the law as to the dignity 
of fiduciary debts in the distribution of the assets of an es- 
tate and said that the issue was whether Howes’ claim was of 
equal dignity with the claims of Manson and wife e¢ al. 
And he charged them that if it was part of the mule trade 
that Brown dedicated certain cotton to pay for the mules be- 
fore Howes would deliver them, that he was to go home and 
ship the cotton to Hardeman & Sparks, as agents for both 
parties, and that said cotton was to be sold and the mule 
debt first paid out of the proceeds, then Brown was Howes’ 
trustee as to $2,100 00 worth of the cotton, and at Brown’s 
death the cotton was not assets in Whipple’s hands until the 
trust was discharged. If the contract was as stated in the 
charge, and Brown went home and sent the cotton to the 
depot, had it marked A. C. B. and gave instructions to 
have the cotton sent to Hardeman & Sparks, and died with- 
out revoking said directions, and if Whipple sold the cotton 
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for over $2,100 00, and received the proceeds and thus 
charged himself, they should find for complainant, with in- 
terest from the sale. 

The jury found in favor of Manson and wife e¢ al. Com- 
plainant moved for a new trial, upon the grounds that the 
verdict was contrary to law, equity and the weight of the evi- 
dence, and because the Court erred in saying to the jury that 
the issue was whether Howes’ claim was of a fiduciary char- 
acter. Another ground was the dispersion of the jury un- 
der circumstances stated, but they are not material here. 
The new trial was refused, and that is assigned as error on 
each of the grounds stated. 

(In this case counsel had waived the sending up of the 
record. When the papers got here there was no certificate 
on them that the bill of exceptions came from his office or 
had ever been filed. Before the case was called counsel for 
plaintiff in error moved to supply the certificate. This was 
resisted. The Court would not allow anything added to the 
paper here, but allowed counsel to take them from this office 
and get the certificate before the case was called for a hear- 
ing. ‘This was done.) 


JoHN RuTHerrForD. Nispets & Jackson, for plaintiff 
in error. 


J. G. OckrineTon, E. Cummine, by the Reporter, for 
defendants. 


McCay, J. 


There cannot be a particle of doubt, but that in the sale 
of these mules it was the intent of both parties to go further 
than make an ordinary sale and purchase upon credit. The 
vendor of the mules distinctly refused to sell on credit; he was 
evidently unwilling to part with the possession of his prop- 
erty until he had in hand the price. What was finally done? 
They both went to the warehouseman who became their 
mutual agent to receive and sell the cotton, and pay the 
money. By this agreement the vendor of the mules ac- 
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quired an interest in the cotton. It is not necessary to define 
accurately what was the nature of that interest, as to say, for 
instance, at whose risk the cotton was. No question of risk 
or loss arises. The simple question is, does this cotton go 
over to the administrator as assets? It does not do this if 
the seller of the mules has any interest in it. It may be 
an undivided interest. It may be only an equitable interest, 
If it is any interest at all in the thing, then, so far as that 
interest extends, it is not assets. 

Can any one question that a Court of Equity would have 
restrained Mr. Brown from disposing of this cotton other- 
wise than as he had agreed? Had he attempted to divert 
it from Hardeman & Sparks, would not equity have com- 
pelled him to send it to them, as he had contracted to do? 

It does not at all follow that because a sale is not complete, 
so as to change the possession or give a clear title, the pur- 
chaser has no inéerest in the thing. In the case of real es- 
tate a Court of Eyuity will compel a specific performance to 
prevent fraud. In cases of personal property, the remedy 
by suit for damages stands in lieu of this, but the principle 
is the same, and if it would be a fraud upon the purchaser, 
and he have no other remedy, the mere fact that the property 
is personal property, does not defeat the party of his remedy. 
Equity will decree the specific performance of contracts for 
leases, or the good will of a trade, and generally, if there be 
no adequate remedy at law, equity will grant relief to pre- 
vent fraud and injustice: Story’s Eq., 2 vol., sec. 716, 720 ; 
1 Sim & Stuart, 610, 590. See especially.the case of Ad- 
derly vs. Dixon, 1 Sim & Stuart, 610. 

Here was a contract between these parties by which one 
agreed to deliver to the warehouseman to be sold for the 
others’ benefit, certain bales of cotton. The consideration was 
fully paid, and the warehouseman was declared the mutual 
agent to receive, sell and pay the proceeds. It would be 
the grossest fraud to permit the administrator to treat this 
cotton as assets. He has got the mules, If he takes also 
the cotton, the vendor of the mules is remediless. The es- 
tate is insolvent, claims of the highest dignity absorb it. 
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Sea re ss ht ths I 
It seems to us that this is just such a case as equity takes 
hold of. Here is an interest in the cotton acquired ; ordina- 
rilly the law should furnish a remedy in damages, The in- 
solvency of the estate makes that no remedy. We think 
equity will interfere and declare the cotton or its proceeds 
not assets until the mules are paid for. The case at bar is, 
however, stronger for the plaintiff in error than the principal 
we have discussed demands. The evidence shows that Mr. 
Brown had spoken to the depot agent, had told of the ar- 
rangement he had made, had informed him he would, in a 
day or two, deliver the cotton at the depot, had actually done 
this, hauled the cotton to the depot, ordered it sent as he 
had agreed, marked to the warehouseman, the mutual agent. 
We think the case on this ground conclusive. Hardeman 
& Sparks had at the death of Brown, a special property in 
this cotton. They could have sued the Railroad Company 
for neglect or malfeasance. ‘They were the consignees, and 
their right over it was a right as the agent of both these par- 
ties. Under all the circumstances we think the Court below 
erred. This cotton does not become assets until the mules 
are paid for. It was devoted by the deceased to that pur- 
pose, for a valuable consideration, and it would be a fraud 
on the seller of the mules to permit it to be diverted from 
the purpose Mr. Brown intended. Judgment reversed. 





Evan WELLS, plaintiff in error, vs. A. B. FLoweErs, de- 
fendant in error. 


Where a Justice of the Peace obtained a memorandum of the evidence 
on the trial in his Court, taken down by plaintiff’s counsel, and an- 
nexed it to the papers as his answer to the certiorari, and the answer 
was excepted to by the defendant in certiorari, on that ground : 

Held, that it was error in the Judge to dismiss the certiorari. He should 
have ordered the Justice to make such answer as the law required. 


Certiorari. Before Judge ScutEy. Liberty Superior 
Court. April Term, 1870. 


| 
| 
: 
| 
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Flowers sued out a possessory-warrant against Wells. On 
the trial, the Justice requested Well’s attorney to take down 
the testimony in the trial, which he did in pencil, under the 
supervision of the Justice. The cause was decided against 
Wells and he sued out a certiorari. When it was called, 
Flower’s attorney moved to dismiss it, because the Justice’s 
return was in the hand-writing of Well’s attorney. Well’s 
attorney stated that the Justice called on him for said evidence, 
so taken down, and he handed it to him only to aid him in 
making his return, but that the Justice had adopted it as the 
return, adding his certificate thereto, of which Well’s attorney 
was ignorant till then, because he had been sick, and the 
papers had been in possession of Flowers’ attorney ever 
since the Justice made the return. And upon this, Well’s 
attorney moved that the Justice be required to answer ac- 
cording to law. The Court overruled this motion and dis- 
missed the certiorari, that is assigned as error. 


Wo. B. GAvuLDEN, for plaintiff in error. 
J. BEASELEY, for defendant. 
By the Court—Browy, C. J., delivering the opinion. 


It is quite evident that the answer to the certiorari, made 
by the Justice of the Peace, was not in compliance with the 
statute. He annexed the memorandum of the evidence, 
taken down on the trial by plaintiff’s counsel, under his 
supervision, to the papers as his answer. . This was illegal 
and improper, and was a good ground of exception to the 
answer. But we do not think, under the facts in this case, 
that it authorized the Judge to dismiss the certiorari. He 
should have granted the order moved for by plaintiff’s counsel, 
and have directed the Justice of the Peace to file his answer 
in conformity to law. 

Judgment reversed. 
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Wa. B. GAULDEN, plaintiff in error, vs. JoHN STODDARD, 
defendant in error. 


Where a verdict was had in 1867, and a new trial was moved for by the 
defendant at the same term of the Court, on the ground that the Court 
erred in sustaining the demurrer to the defendant's pleas, one of which 
stated the consideration of the debt sued on was slaves, and the mo- 
tion for a new trial was not heard until April, 1870, when the movant 
objected to its consideration, on the ground that the Court, under the 
Constitution of 1868, had no jurisdiction to hear and determine the 
same : 

Held, that the whole record, including the demurrer, being before the 
Court, the fact that the debt was for slaves stood as admitted, and the 
Court erred in hearing and deciding the motion for new trial, and ought 
to have let the the motion stand as it found it. 


Constitutional Law. Slave debts. Before Judge ScHLEy. 
Liberty Superior Court. April Term, 1870. 


Stoddard on the 13th of October, 1866, sued Gaulden for 
a balance due upon his notes, due on the Istof January, 1856, 
1857 and 1858, respectively. Gaulden pleaded the general 


issue, the statute of limitations, that in 1853 and 1854 he 
bought a number of slaves and had paid all of the purchase 
money but the balance due on these notes, which were given 
for said slaves; that they were warranted, which warranty 
had been broken by the laws of emancipation, and, therefore, 
the consideration had failed. The Court struck this last 
plea on demurrer. The notes were read in evidence over 
Gaulden’s objection, and the jury found a verdict against him 
for the principal and interest due on the notes. This occurred 
in December, 1867. 

Gaulden moved for a new trial, upon the grounds that the 
Court erred in striking said plea and allowing the notes to 
go to the jury. This motion was not heard till April, 1870. 
(The record says April, 1867, but this is error.) At said 
hearing, Gaulden insisted upon said grounds for a new trial, 
and further insisted that under the Constitution of 1868 the 
jurisdiction of the Superior Court over these slave notes had 
been taken away. The Court refused a new trial, and that 
is assigned as error. 


Vo. xut- 22. 
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Wa. B. Gav LpEn, for plaintiff in error. 
Ws. S. BAssENGER, for defendant. 


McCay, J. 





The only point made in this case, not covered by frequent 
decisions made at this and other terms, since the adoption 
of the Constitution of 1868, is whether upon the face of the 
record it appears that the consideration of the cause of action 
is “aslave, or the hire thereof.” 

At the regular pleading term, the defendant filed a plea, 
in which it is distinctly stated that the notes sued on were 
given for slaves. The plaintiff demurred to the plea, and the 
demurrer was sustained. The motion for a new trial con- 
tains, as one of the grounds, that the Court erred in sustain- 
ing the demurrer. 

This brings immediately before the Court the record of 
the plea and demurrer, and the Court is called to decide upon 
it. The question the Court is asked to decide is this: 
Admitting that this note is given for slaves, is this a good 
plea? In our judgment, under the Constitution, the Superior 
Court has no jurisdiction of such an issue. 

And, we think, the Court ought not to have granted a 
new trial, but ought to have refused to hear the motion. 
The Constitution makes the Superior Court the keeper of the 
record, and that is all. It is to be left as the Court finds it, 
the motion pending, ready to be taken up by any Court which 
the people of Georgia may hereafter clothe with jurisdiction 
over it. 

Judgment reversed, 
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Maroaret A. O'Byrne et al., plaintiffs in error, vs. THE 
Mayor AND ALDERMEN OF SAVANNAH, defendants in 


error. 


1. The right of taxation is inherent in the sovereign. So far as it exists 
in a municipal corporation, it is by grant, and is called a franchise. 

2. Ade facto government which is able to maintain its supremacy by its 
armies may exercise this power, and those who are subject to its con- 
trol are bound to obedience. But if it assesses a tax and is overthrown 
before it is collected, the rightful sovereign whose power is established 
will not enforce such assessment against the subjects of the government 
de jure. 

. In such case those who have paid the tax to the de facto government 
while it was supreme have no means of recovering it back; and those 

who did not pay till its overthrow, are under no obligation to pay. 

4. A note given since the war to the Mayor and Council of Savannah, 
for tax assessed by the city authorities during the existence of the 
Confederate Government but not collected, is void for want of con- 
sideration. 

5. A note given for such tax and for ground rent due the city, by con- 
tract made prior to the war, is void as to the tax, but good as to the 
rent. The consideration is clearly severable, as the record shows pre- 
cisely how much of it was for tax and how much for rent. 


co 


Taxation. Rebellion. Before Judge ScHtey. Chatham 
Superior Court. July, 1869. 


The Mayor and Aldermen of Savannah held the note of 
Margaret O’Byrne et al., for $6,502 17, dated the 23d of 
May, 1867, due one day after date, and secured by a mort- 
gage upon realty. They sued upon the note and sought to 
foreclose the mortgage. So much of the pleadings and inci- 
dents of the trial as are necessary for our purpose are as 
follows: Said note as to $4,232 55 was void, because it was 
given in settlement of certain amounts assessed against de- 
fendants by plaintiff during 1861, 1862, 1863 and 1864, 
which taxes were assessed for the purpose on plaintiff’s part 
of aiding and encouraging the then existing rebellion against 
the United States; and further, that the taxes of those years 
was used for said purpose, of which the parties had notice 
when said note was made. By consent the causes were tried 
together, 
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Plaintiffs read in evidence the note and mortgage. The 
late city attorney testified that plaintiff neither levied any 
tax for carrying on said war, nor had increased its taxes or 
rates of taxation because of the war, and other witnesses tes- 
tified to the same. Plaintiff also introduced evidence to 
show the basis of settlement which produced said note. It 
showed that of the consideration of said note, $4,232 55 was 
for taxes on defendants’ real estate during 1861, 1862, 1863 
and 1864, and the balance was for ground rents due the city, 
Defendants paid no taxes during the war. 

For the defendant the evidence ou this question was as 
follows : 

A witness said: The printed volume submitted and pro- 
duced by plaintiff under notice from defendants contain the 
official reports of the Mayor and Treasurer of the City of 
Savannah for the years 1861, 1862 and 1863. During these 
years plaintiff appropriated money to build batteries, to ob- 
struct the Savannah river against the approach of the forces 
of the United States, for the entertainment of Confederate 
troops, and to carry on a city store established to keep down 
the price of provisions. Another witness said: During 
those years plaintiff appropriated money for the entertain- 
ment of Confederate troops, building batteries, obstructing 
the river against the advance of United States forces, and 
the support of a city store and a passport office. Do not 
know what the purpose of the passport office was, but a pass- 
port office is not kept here in times of peace. The amount 
of money needed for the support of the city would have been 
no less if these appropriations had not been made, for the 
money would have been spent for something else. 

Defendants then read in evidence the following portions of 
the printed reports of the Mayor and Treasurer for the years 
1861, 1862 and 1863, and of the manuscript book containing 
the Treasurer’s report for 1864: 


MAYOR’S REPORT FOR 1861. 


The expense attending our police organization this year, 
including the payment for their horses, $45,696 26. In ad- 
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dition to the regular duties required of them under the Or- 
dinances, members of the police force, in compliance with a res- 
olution adopted by Council, have been for several months exer- 
cised one hour each day in the heavy infantry drill. Mus- 
kets obtained for this purpose from the State are now in 
possession of the police force. With these arms, effective 
service will be rendered whenever the emergency may de- 


mand. 


INCIDENTAL EXPENSES. 


The session of the State Convention (by request) in our city. 

The cost of furnishing our volunteer companies with ball cart- 
FIABOS. .cccvece cosves coves sovece. coneee cose encode nsense eenientmemneneey 

Appropriation to Pulaski Guards, now in Virginia 

Expenses of Committee to visit the sick and wounded of Ogle- 
thorpe Light Infantry, Virginia 


CITY TREASURER’S REPORT FOR 1861. 


Paid ball cartridges for volunteer CompanieS..........s008 seseeeeee $366 50 
Paid Committee to visit the sick and wounded, Oglethorpe 
Light Infantry, in Virginia 
Paid hire Masonic Hall for use of State Conveation, Excur- 
sion to Fort Pulaski and collation on board 
Paid hire of Savannah Atheneum for Hon. A. H. Stephens to 
address the people 
Paid appropriation to Pulaski Guards, Virginia 


MAYOR’S REPORT FOR 1862—INCIDENTAL EXPENSES. 


Amount of relief offered to the families of soldiers and the 

poor generally in our midst........... esevekense 0 cscegeoes secsceees $5,280 05 
Cost of refreshments to soldiers passing through the city, on 

their way to the scene Of action.......0. cscs secessscecesssenee - 693 43 
Paid salary of passport office, and other expenses connected 

with this office 
Paid ammunition for use of the military, and for work per- 

formed by free men of color, on Green Island 


WAR EXPENSES. 


The danger of invasion by way of our river, being immi- 
nent, therefure the following expenditures were incurred : 
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Paid for preparing and sinking the brig Santa Clara, ship Se- 
basticook, and ship A. B. Thompson, in the Savannah 


river, so as to obstruct the channel............ceseee ceeees covees $386 60 
Paid labor constructing batteries on Savannah river, per ad- 
Re I IO i iscisskdis saad pains dd nccnsasaidaten tacndes 2,990 00 
Paid for forty muskets for the use of the military................. 960 00 
nn aE EE ey oT $4,836 60 
JAIL. 





We have had during the current year, a much larger num- 
ber of prisoners than any previous year, and among them 
quite a number of “ prisoners of war.” Provisions havebeen 
extraordinarily high during the current year. The sub- 
joined statement will exhibit the several amounts now due 
to the Jail: 


Southern Confederacy..........s0sseeseue « ientinih inietvlditienbaasatiiall $2,610 12 


TREASURER’S REPORT FOR 1862, 


Paid John Stoddard, chairman, to relieve the fam- 


ilies of soldiers, engaged in ServiCe.......0. sss $4,500 00 

Amount refunded by J. Stoddard, chairman............ 348 36 
$4,151 64 

Paid State and County Taxes of free persons of color, engaged 
at work on Green Island...... .........000 sccccsee cesses seeeeees -« 264 40 

Paid for cartridges, powder, caps, boxes, etc., for the use of 
BE I cane ccnse tases cidconans eeishehnnnssinsenebenten seenen enon 233 13 
Paid refreshments for soldiers passing through the city......... 673 48 
Paid salary passport office issuing passes...........ssessee sreeeees 785 00 
Paid for books and stationery for passport office..........0.+++++« 520 10 


WAR EXPENSES. 


Paid preparing and sinking the following vessels in Sa- 
vannah river, so as to obstruct the channel : 


Brig Santa Clara, ship Sebasticook, ship A. B. Thompson..... $386 60 


Paid forty muskets for the use of the military............++++++s+00 960 00 

Paid labor constructing batteries on Savannah river, per order 
I CD icticn sietnccnntninsntttitheniiatens centisnens meniginitnin 2,990 00 
a aah ehh ills ai aeatckn snintaistsenenlibin $4,336 60 


This is sufficient to show the cause of defense. The re- 
port of 1863 was also read in evidence. The minor expen- 
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ditures on it detailed were for a city store to feed the poor, 
etc., at cheap rates. Each of these reports were replete with 
high “ war talk” against the United States. The Court was 
requested to charge the jury that the “ original taint attaches 
to renewal of contract,” and “ where original consideration 
was malum in se it taints all parts of the contract,” but re- 
fused so tocharge. But he charged, that if plaintiffs did not 
assess a tax in aid of the rebellion, it was not a defense of 
this action if a part of the taxes raised by them were ex- 
pended in aid of the rebellion, and that even if that fact 
should constitute a defense, it went only to the proportion 
which the amount so expended bore to the whole amount of 
taxes raised; that the cause of action was not entire, but sev- 
erable. 

The jury found for plaintiffs the amount of the note. De- 
fendants moved for a new trial, upon the ground that the re- 
fusal to charge as requested, and the charge as given were 
erroneous. This motion was overruled, and that is assigned 
as error. 


JoHN M. GuERRARD, for plaintiffs in error. Taxation be- 
longs to the sovereign: 2 Bl. Com., 37. Corporations can 
exercise it only according to grants, and they will be con- 
strued in favor of citizen: 2 Bl. Com., 347; 8 Ga. R., 23; 
18th, 47 ; 20th, 102; 37th, 620. Ord. of Bibb vs. C. R. R. 
Co., 40th; 25th, 610. The obligation to pay is part of 
social compact: 1 Bl. Com., 47, 307. Success alone can 
make acts done in rebellion valid: 34 Ga. R., 28; 37th, 
528, 532. Vattel L. of N., 394. The Legislature remitted 
taxes: Acts 1864-5; Acts 1866, 255. These taxes void by 
Constitution, 1868: Art. 5, sec. 17. The war was rebel- 
lion: 35 Ga. R., 334; Am. L. Reg., June, 1869, 360; 39 
Ga. R., 425. The consideration is, therefore, illegal: 35 
Ga. R., 330, 364; 37th, 532; 11 Wheat R., 258; 38 Ga. 
R., 199. Contracts as to taxes entire: 11 Pick, 457; 56 
E. C. L. R., 577. Though severable if consideration malum 
tn se void in toto: 10 Peter’s R., 361; 17 Barb. S. C. R., 
406; 1 Sm. L. C., 502. 


| 
! 





336 SUPREME COURT OF GEORGIA. 


O’ Bryne e¢ al., vs. Mayor and Aldermen of Savannah. 





E. J. Harpen. A. W. Hammonp & Son, for defend- 
ants. 


By the Court—Browy, C. J., delivering the opinion. 


1. The city of Savannah as a municipal corporation, has 
only such power of taxation as is granted to it by the soy- 
ereign authority. The right of taxation inheres in the soy- 
ereign: 2 Blac. Com., 37. 

During the existence of the Confederate government, 
while the city, as is shown by this record, supported that 
government against the government of the United States, 
and the State Government formed part of the Confederacy 
engaged in conducting war against the government of the 
United States, the city could claim no grant from the State, 
as one of the United States, to assess a tax for any purpose, 
Whatever powers she had while engaged in the war against 
the United States, under, and in aid of the government of 
the Confederate States, she derived from the State as a mem- 
ber of that government. Her legal government had been 
displaced, and she was controlled by a government whose au- 
thority depended upon the success of the armies of the gov- 
ernment to which it adhered, and under which it exercised 
its powers. 

2. A de facto government, able to maintain its supremacy 
by its arms, may exercise the power of taxation, and its 
subjects are bound to obey its laws and pay the tax assessed, 
as they are unable to resist its authority. It does this by 
virtue of its exercise of sovereignty while it is supreme. 
But after it has assessed a tax, if it is overthrown before the 
tax is collected, and the power of the rightful sovereign is 
re-established, the tax will not be enforced ; as the rightful 
government will not excute the laws of the government de 
facto, in imposing burdens, by taxation, for its own support 
upon the subjects of the govenment de jure. 

3. In such case we hold that those who were not compelled 
to pay the tax, during the existence of the government de 
facto, are no longer liable for it, after the government by 
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which it was imposed has ceased to exist. And those who 
paid the tax have no remedy, as they can look alone to the 
government which received it for redress, and that has pas- 
sed away and can afford none. 

4, As the plaintiffs in error are not now liable to the city 
of Savannah for any tax assessed by her, during the period 
while the de facto government of the State and city adhered 
to the Confederate government, and aided in the war against 
the government of the United States, a promissory note, 
given in consideration of such supposed liability, is void for 
want of consideration. 

5. The note sued on in this case is founded upon two dis- 
tinct considerations, which, as the record shows, are clearly 
severable. One is the tax assessed by the de facto govern- 
ment of the city during the war. The other, an amount 
due the city for ground rent, by contract made prior to the 
war, and for the tax imposed by the rightful government 
since the war. The precise amount of war tax, and the ex- 
act amount of ground rent and legal tax are clearly ascer- 
tainable by reference to the record. A contract may be either 
entire or severable. In the former, the whole contract stands 
or falls together. In the latter, the failure of a distinct part, 
does not void the remainder. The character of the contract 
in such case is determined by the intention of the parties. 
See Revised Code, section 2683. 

We hold that the Court should have instructed the jury 
in this case, to deduct the amount of the tax assessed during 
the war, and to find for the city the amount due for ground 
rent and for tax assessed by the city authorities since the res- 
toration of legal government over the city. 

Judgment reversed. 
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Tue EquitaB_e Lire ASSURANCE SOCIETY OF THE UNITED 
Srares, plaintiff in error, vs. CATHARINE A. PATERSON, 
defendant in error. 


1. The utmost good faith is required in an application for a life ingur- 
ance, and any misrepresentation of facts affecting the nature or extent 
of the risk voids the policy. 

2. When one, as the agent of his reputed wife, represented to an insur- 
ance company that she was his wife, and effected an insurance upon 
his own life in her name, as her agent, for her benefit, and the truth of 
the case was, that the marriage was void by reason of the reputed wife 
having a former lawful husband living at the time of the second mar- 
riage : 

Held, that the policy is not void by reason of the illegality of the last 
marriage, unless it further appears that the said reputed husband and 
wife knew, at the time the policy was effected, that at the time of their 
supposed marriage the lawful husband of the wife was living, and the 
marriage illegal, and failed to inform the company of the fact. 

3. When in a life insurance policy there was an exception, that the com- 
pany was not to be liable if within two years the assured should die by 
his own hand : 

Held, That if the assured drank to intoxication, and while in this condi- 
tion, by accident or mistake, took an overdose of laudanum and died 
therefrom, this is not a dying by his own hand in the sense of those 
words as used in the policy, even though the mistake or accident be in 
some sense occasioned by the drunkenness; but if he took the lauda- 
num with intent to destroy his life, though it be but the intent of a 
drunken man, this is a dying by his own hand. 


Insurance. Marriage. Charge of Court, etc. Before 
Judge Scuitey. Chatham Superior Court. April, 1870. 


In August, 1868, Catharine A. Paterson averred that, on 
the 26th of February, 1867, she caused to be made a policy 
of insurance by the Equitable Life Assurance Society of the 
United States, a corporation, by which, in consideration of 
the representations made to said society, in the application for 
such policy and statements therein made, touching the per- 
son and family of the assured, submitted by the assured, and 
of $136 30 paid by her to said society, and of the like sum 
to be paid semi-annually, on or before the 26th of August 
and February, in each year, during the life of the assured, 
the society assured the life of her husband, James F. Pater- 
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son, for $10,000 00, for her sole use, with participation in 
profits during his life. This sum was by the policy to be 
paid to her within sixty days after her husband’s death, up- 
on due notice and proof. Among the stipulations in said 
policy were, that it should be void “if the assured shall die 
by his own hand, within two years from the date of said 
policy,” “ or if the declarations made in the application for 
said policy, or if any statement respecting the person or 
family ” of the assured, “should be found in any respect un- 
true.” On the 16th of May, 1868, the assured died, of which 
notice and proof were made on the Ist of June, 1868, as re- 
quired by the policy. All that was necessary to be done and 
to be avoided, to make the case against the company was 
averred. Another count did not aver that Paterson was her 
husband. Another, made the same omission, and also omitted 
the averrment as to representations made to the society, be- 
fore the policy was issued. She concluded with counts for 
money had and received, money laid out and expended, ete. 
In each she claimed $10,000 00 besides interest. 

The society pleaded the general issue ; that in said appli- 
cation Paterson was represented as a married man, whereas 
he was not; that plaintiff was not Paterson’s wife, as was 
therein stated, but was the wife of one John H. Talbird, but 
had undertaken to marry Paterson, and was living with 
him under such circumstances as that, had they been fully 
disclosed, the policy would not have been issued, yet she and ~ 
Paterson fraudulently concealed these circumstances from 
the society ; that on the 11th of December, 1853, she and 
Paterson had procured the passage of a private Act, reliev- 
ing them from the penalties of marrying while said Talbird was 
alive, representing that they then supposed him to be dead, 
and yet this was also fraudulently concealed from said society ; 
that she had no interest in Paterson’s life; had it been known 
the policy had not been issued. Further, she was faithless 
to Paterson, drove him to desperation, because of her dis- 
covered infidelity, and he had determined to separate from 
her, consulted counsel, and was in the act of such separation 
just before his said death. Further, Paterson took poison 
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from some person unknown, his death was by poison, which 
she knew he had taken voluntarily, and yet, being present and 
intending to let it have full effect, she refused and neglected 
to call medical aid, whereby his death occurred. More, she 
assisted him in taking said poison, she administered it to him; 
and for these reasons this society said that the policy was void. 

On the trial, plaintiff read in evidence the said policy, 
which was drawn in favor of “ Katie A. Paterson, wife of” 
said Paterson ; the certificate of a minister showing her mar- 
riage with Paterson, in 1860; showed by a witness that Pater- 
son introduced her to him as his wife, that Paterson died on 
the day alleged, and that notice and proof were made, as re- 
quired by the policy, that payment of the $10,000 00 was de- 
manded and refused, and closed. 

The defendant’s agent, who had issued the policy, testified 
that this policy was based upon the application shown to him, 
and that had it been known that plaintiff and Paterson did 
not sustain to each other, at the time, the legal relationship 
of man and wife, the policy would not have been issued. 

Cross-Examined he said: “ I first heard doubts expressed as 
to whether Dr. P. and plaintiff were husband and wife, after 
the death of the former. If I had known that such doubts 
existed at the time of the issuing of the policy, I might, or 
might not, have recommended it to issue. The company, in 
my opinion, would not have issued it. I do not know the 
laws of the State of Georgia as to what constitutes the legal 
relation of husband and wife. The company so far recog- 
nize my acts as generally to issue the policy on my recom- 
mendation ; but they would correct any errors. As a general 
thing, they acknowledge as binding what I do. I canvassed 
Dr. Paterson heavily to induce him to take out the policy.” 

The application was then put in evidence, containing the 
following stipulation : 

“The undersigned, whose life is herein proposed for As- 
surance, hereby declares that the answers to the questions 
herein are fair, full and true answers to said questions, and it 
is distinctly stipulated and agreed by said applicant, that the 
said answers and the statements herein shall form the basis 
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of the proposed contract of assurance, and that any untrue 
or fraudulent answers or statements, any suppression of facts 
respecting his (or her) health or family history, or neglect to 
pay the premium on or before the day it becomes due, shall 
render all policies issued under or by reason of this applica- 
tion, and all dividends thereon, null and void, and forfeit all 
payments made thereon, and that said proposed assurance 
shall not be binding until the first premium shall have been 
received by said society, or an authorized agent thereof, dur- 
ing the lifetime and good assurable condition of said appli- 
cant.” 

It contained also the following questions and answers by 
James T. Paterson : 

“5, Are you married? Yes. Have your habits of life 
always been correct and temperate? Yes.” 

“10. What is your custom respecting the use of ardent 
spirits, malt liquors or wine? Use them very rarely.” 

“© 20. What is the relationship, or interest in you, of per- 
sonnamed? Wife.” 

“18. In whose favor is the policy to be drawn? (Name 
in full.) Katie A. Paterson.” 

And the following question and answer in the medical ex- 
aminer’s report: 

“11. Do you believe the person to be entirely sober and 
temperate in his habits of life? They are.” 

And the following in certificate of friend : 

“2. Are his habits of life entirely correct and temperate ? 
Yes.” 

“ Are his habits and health such, in your opinion, as to 
render his life safely assurable? Yes.” 

The application was signed at Savannah, “this 21st day of 
February, 1867, by 

JAMES T. PATERSON, 
for 
Katie A. PATERSON. 

Witnessed by L. Bowie. Approved and recommended by 
L. Bowie, Agent.” 
To show that John H. Talbird was alive when plaintiff 
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married Paterson, in 1860, and that she knew it at the time 
of her marriage, the defendant introduced the following eyj- 
dence: A record by which it appeared that in 1869, she 
filed in New York a libel for divorce against him, swore to 
the facts stated, had him served personally, in Alabama, and 
obtained a divorce from him. An Act of the General As- 
sembly of Georgia, passed in 1863, relieving her and Pater- 
son from the pains and penalties of living together upon the 
ground that they married supposing Talbird was dead, but 
had since doubts as to that fact. In 1863 and 1864, Pater- 
son, at her instance, made two wills, giving her property, 
(as a witness said) that it might not be inherited by Pater- 
son’s brother. 

One witness testified that Talbird was alive and in Au- 
gusta trying to get his child from plaintiff, while she and 
Paterson were there living together. Another saw Talbird in 
1865, and another in 1862 or 1863. Talbird testified that 
they parted in 1859, in Alabama, he had left there for about 
two years and returned in 1864/and had lived there ever 
since; she wrote to him in 1863, and he did go to Augusta 
for the child, but did not see or communicate with plaintiff. 
She came to Augusta on their separation, taking the child 
with her. It was shown that during this absence of Talbird, 
he was reported dead; but the witnesses stated facts going 
to show that the report was fabricated and given currency 
to by plaintiff and Paterson. 

It was shown that Paterson died from the effects of lauda- 
num taken about twelve o’clock at night, that no physician 
was called in till about eleven o’clock of the next morning, 
and that he died about noon. The circumstances as detailed 
by her, her conduct at the death, at the burial, and afterward, 
Paterson’s declaration that she was unfaithful to him and 
that he had quitted her, on the day before the death, and that 
he returned only to get something which he had left, etc., 
etc., were put in evidence, to show that she either gave him 
the laudanuny,or suffered him to take too much, and care- 
lessly or wickedly: prevented medical assistance, till his death 
from laudanum was inevitable. And it was shown that she 
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was indicted for murdering Paterson; and circumstances to 
prove that she was faithless to him with one Roher, and 
others, were shown. ‘There was evidence to show that he 
was a temperate man. In rebuttal, other witnesses testi- 
fied as to the manner of plaintiff and circumstances to relieve 
her from the suspicion of carelessness, wickedness or un- 
chastity as to Paterson. She testified to facts tending to show 
her perfect innocence, that the death was by an over dose of 
laudanum, by accident taken, when Paterson was drinking, 
weak, and nervous, and sleepless, ete. She produced and read 
many letters from Paterson, in which he addressed her very 
tenderly as his wife. And she stated that she did believe 
Talbird was dead when she married Paterson, and that her 
belief was founded upon circumstances detailed by her, and 
not of her making, ete. It was shown, that she was ready 
to be tried for murder, but the State not being ready nor 
willing to go to trial, upon the terms placed upon them by 
the Court, the bill was nol prossed. Roher explained his 
connection with the parties, etc., etc., and said Paterson was 
drunk that night. Upon the close of the testimony, which 
was very lengthy, and pro and con, on all the questions made, 
the defendant’s counsel requested the Court to charge the 
jury as follows: 

“1, That the policy of assurance, placed in evidence by the 
plaintiff, is void, from the want of such an insurable interest 
as is required by the law of Georgia, and there can be no re- 
covery upon it. 

2. That if, in taking out and continuing the policy of as- 
surance, James T, Paterson transacted the business for the 
plaintiff, she is bound by his acts and declarations in connec- 
tion therewith, as her agent. 

3. That they (the jury) cannot bring in a verdict for the 
plaintiff, unless they find that her interest in the life of Dr. 
Paterson was such as he represented it to be, and (interest 
and relationship are to be regarded as convertible terms,) 
that any concealments or misrepresentations as to the true 
character of that relationship, which in any wise affected the 
risk of the insurer, violated the policy, and there can be no 
recovery upon it. 
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4, That the language of the policy incorporated into itself 
the application upon which it was based, making all the 
statements of the latter covenants of warranty upon the part 
of the plaintiff that they should be in all respects strictly 
true; and that if the evidence shall have shown any mis- 
statement whatsoever, or any suppression of a qualifying 
fact, in the application, whether resulting from design or 
from ignorance, whether affecting the risk or not, the policy 
was made void thereby, and they (the jury) must bring in 
a verdict for the defendant. 

5. That when, in answering the question: “What is the 
relationship, or interest in you of person named?” Dr, 
Paterson replied, “wife,” it must be understood he meant 
“wife” in the full sense of the term as used by the law, with- 
out any qualification whatsoever; and that no other rela- 
tionship, howsoever near or dear, can be substituted for it. 
If the evidence shall show that the plaintiff was not the law- 
ful wife of deceased, the jury must bring in a verdict for the 
defendant. 

6. That no woman can be the lawful wife of two living 
husbands ; and that if a married woman, while her husband 
still lives, shall undertake to contract marriage with another 
man, such contract is void, and it is wholly immaterial 
whether she undertake to make it from fraud or ignorance. 

7. That, if they (the jury) shall find that Dr. Paterson 
came to his death from the effects of poison administered by 
his own hand, whether with a rational or maudlin intent to 
destroy his own life, or from the effect of intoxication, dis- 
placing the capacity to intend, he committed suicide, and, 
under the laws of Georgia, the plaintiff cannot recover upon 
this policy. 

8. That, if they shall find that Dr. Paterson came to his 
death by his own hand, in the administration of poison, or 
through any agency whatever, within two years from the 
date of the policy, the plaintiff cannot recover upon it. 

9. That, if it shall appear from the evidence that the poi- 
son was administered by the plaintiff, or by any one in her 
presence, with her knowledge, whether such person was Dr. 
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Paterson or not, she cannot recover in this action ; and that, 
in order to reach this conclusion, it is not necessary to find 
her guilty of an indictable offence, or guilty of murder be- 
yond a reasonable doubt ; but that this being a civil cause, 
their verdict must follow the preponderance of the evidence. 

10. That, if they shall find that Dr. Paterson took the 
poison by mistake, the mistake originating in a mind en- 
feebled or beclouded by drink, and leading him to pour out 
laudanum by a dim gas-light, and into a goblet, in such 
quantity as produced death, he was guilty of gross negli- 
gence, and the plaintiff cannot recover. 

11. That, if they shall find that the plaintiff was present 
when Dr. Paterson, in such condition, and under such cir- 
cumstances, swallowed the poison, and shall find further that, 
when the results of the poison grew to he apparent, she failed 
to call in such medical aid as might have saved his life, she 
was guilty of gross negligence, and they must bring in a 
verdict for the defendant. 

12. That a stricter good faith as to representations and 
concealments should be required in mutual insurances than 
in any other similar contracts. Code, 2798. “Every appli- 
cation for insurance must be made in the utmost good faith, 
and the representations contained in such application are con- 
sidered as covenanted to be true by the applicant. Any 
variation by which the nature or extent or character of the 
risk is changed will void the policy.” Code, 2760. And 
that this law refers to all contracts of insurance, even where 
the application is not made a part of the policy itself. 

13. That, if the jury shall be satisfied from the evidence 
that there was a conspiracy between the plaintiff and Edward 
A. Roher, or any other person or persons, to secure the pay- 
ment of the insurance money, whether by destroying the life 
of James T. Paterson, or by concealing the real causes or 
significant circumstances of that death, or by any act or dec- 
laration looking to any cireumstances or relationship in life 
of the plaintiff, whether existing before or after the under- 
taking by her to contract marriage with Paterson, then all 
the acts and declarations of Edward A. Roher, and of such 
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other person or persons looking to that end, are to be regar- 
ded as the acts and declarations of the plaintiff herself, 

That if the jury be satisfied that the plaintiff has been 
guilty of gross negligence, either by herself or by her agents, 
she cannot recover upon this policy, even though they (the 
jury) should recognize no evidence of criminality either in 
her or her agents. Code, 2759. 

14, That the application, being part of the policy, consti- 
tutes the contract between the insurer and the assured, so far 
as its contents are concerned, and that, even if the agent of 
the defendant in Savannah knew the peculiar relationship 
existing between the plaintiff and James T. Paterson, yet, if 
the evidence shall show that it was not the full and legal re- 
lationship existing between husband and wife, the policy is 
void, and the jury must bring in a verdict for the defendant. 

15. That, if a married man die in Georgia, leaving no 
children, his wife is his sole heir, and takes all of his prop- 
erty. 

16. That, if James T. Paterson had come to his death by 
the hand of John H. Talbird, because of the relationship 
between Paterson and Talbird’s wife, plaintiff could not 
have recovered. 

The Court charged the jury as follows: “ This is an ac- 
tion brought by Catherine A. Paterson against the Equitable 
Life Insurance Company, of New York, for the recovery on 
a life policy for the sum of $10,000 00 taken on the life of 
her husband, James T. Paterson, for her benefit. 

It is conceded by both counsel that such a contract, under 
the laws of Georgia, can be made, and that a husband can 
take out a policy for the benefit of his wife. Then we must 
see if, from the pleadings, such a contract was made between 
the assurer and James T. Paterson. If so, then to make the 
Company responsible, you must find that the assured has 
complied with whatever conditions were imposed by the con- 
tract, such as paying the premiums, and, after the death of 
the party upon whose life the policy was taken, according to 
the regulations of the Company, the furnishing of the proper 
notice, and due proof thereof; or, in other words, whatever 
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was imposed on the plaintiff by the contract, as executory, or 
a condition precedent to the contract, you must find to have 
been performed by the plaintiff, before the Company can be 
liable. The conditions upon which this policy was obtained 
have been stated in your hearing ; it is not necessary for me 
to repeat them. There is prima facie evidence that these 
conditions have been complied with, because the contract is 
made, the policy is in Court, and the action is brought upon 
it. 

I will premise by stating that all the statements of the as- 
sured at the time of making the contract, in his application 
for insurance, are presumed to be true until the contrary is 
made to appear. That is to say, it is not necessary to a re- 
covery by the plaintiff that she should show that all or any 
of the statements made by the assured in answer to the ques- 
tions propounded to him at the time of making the contract, 
were true; for, being accepted by the Company, the pre- 
sumption is they are true, till the contrary is shown. But 
the defendant, when the action is brought, comes in, and, in 
its plea, denies that certain of those statements are true, and 
says that, therefore, the policy is void. This brings us to 
the consideration of the legal points raised by the defendant. 
But before proceeding to consider them, I charge you, as 
requested by the defendant’s counsel, that the plaintiff is 
bound by the acts and statements of James T. Paterson, 
just as much as if they had been made by herself, he being 
her agent in securing this insurance. 

The first point made by the defendant is that the assurer 
made a false representation to the defendant, in stating that 
the plaintiff was his wife. Upon this point, therefore, I 
charge you, as requested by the defendant, that you must 
find that, in fact and law, the plaintiff was the wife of the 
defendant; and if you fail to find this fact, the plaintiff can- 
not recover, because it was the right of the Company to 
know the true relationship existing between the plaintiff and 
the assured. For had she been nothing more than a concu- 
bine, in fact, and the assured represented her as his wife, in 
law, it would have been such a false representation as would 
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avoid the policy. Now, here the question arises, were Pat- 
erson and his wife legally married? ‘This is one of the main 
points in this case. It is conceded that it is a Georgia con- 
tract. Then, what is the law of Georgia on the effect of this 
second marriage by the plaintiff? 

On this point I charge you that, whatever may have been 
the criminal consequences to the plaintiff, for contracting 
this second marriage, yet, for many purposes, the marriage 
was valid until annulled. For instance, suppose the plain- 
tiff had purchased necessaries without the consent of Pater- 
son, and he had refused to pay for them, and he had been 
sued, he could not have set up successfully the plea that the 
plaintiff was not his wife. Again, had there been children 
born to them, such issue would not have been illegitimate, 
Now, while it is true that the law forbids a second marriage 
by a person who has a husband or wife living, yet there are 
even exceptions to this rule, as in the case of absence for 
seven years, and no tidings received of such absentee—such 
a marriage would be valid until annulled by a decree of a 
competent Court. For all civil purposes, a marriage between 
persons within the prohibited degrees of consanguinity is 
good until the parties are divorced, and as the Code gives 
this disability, that is, such blood relations, as one of the 
three disabilities in reference to the marriage contract, it 
must follow that the marriage of one already married is valid 
until a judgment of divorce is granted. Therefore, if you find, 
under the testimony, that Paterson and the plaintiff were uni- 
ted in marriage according to the requirements of the law in 
Georgia, and that they lived together as man and wife for a 
number of years, I charge you, that the representation made 
by Paterson to the defendant, that the plaintiff was his wife, 
was not such a false representation as avoids the policy and 
contract between Paterson and the defendant. 

The next point raised by the defendant, and a very im- 
portant one also, is, that the policy is void because the de- 
ceased came to his death by his own hand, or by the act of 
the plaintiff. I charge you, that if either fact be found true 
from the testimony, the plaintiff cannot recover. I further 
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charge you, that if he died by his own hands, it is not neces- 
sary for you to find a felonious self-destruction. It will be 
sufficient if you find that the act was committed voluntarily, 
when Paterson had sufficient powers of mind to either do the 
act or to abstain from doing it. If you find from the evi- 
dence that Paterson, impelled by any cause, whether do- 
mestic unhappiness, or financial trouble, or both, voluntarily, 
and with sufficient reason to know the consequences of the 
act, took a quantity of laudanum sufficient to destroy life, 


that would be such a self-destruction as would avoid the 
‘ 


olicy. 
, I have had some ten or twelve requests made by the de- 
fendant’s counsel, I think I have charged, substantially, 
up to the seventh. In the seventh, I am requested to charge 
the jury that, if you find that Dr. Paterson came to his death 
from the effects of poison administered by his own hand, 
whether with a rational or maudlin intent to destroy his own 
life, or from the effect of intoxication displacing the capacity 
to intend, he committed suicide, and under the law of Geor- 
gia the plaintiff cannot recover upon this policy. So I charge 
you. 

Eighth. The charge, as requested, I will read, and then 
charge with a modification, “That if they shall find that Dr. 
Paterson came to his death by his own hand, in the admin- 
istration of poison, or through any agency whatever, within 
two years from the date of the policy, the plaintiff cannot 
recover upon it.” I charge that, if you find that Dr. Pater- 
son came to his death by his own hand (in the intentional 
administration of poison) or through any agency whatever, 
used by himself with such intention, within two years from 
the date of the policy, the plaintiff cannot recover. The 
policy expresses that if he committed suicide within two 
years of its date there could be no recovery. That is part of 
the contract. 

Ninth. “ That if it shall appear from the evidence that the 
poison was administered by the plaintiff, or by any one in 
her presence, (with her knowledge) whether such person was 
Dr. Paterson or not, she cannot recover in this action; and 
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that, in order to reach this conclusion, it is not necessary to 
find her guilty of an indictable offence, or guilty of murder 
beyond a reasonable doubt ; but that this being a civil cause, 
their verdict must follow the preponderance of the evidence,” 
I cannot charge you in the language requested, but charge 
you in the following language: Ifa dose of poison was ad- 
ministered by the plaintiff, Catharine A. Paterson, or by Dr, 
Paterson himself, or any one else, with a knowledge on his 
part that it was taken, not simply as medicine, but asa poison, 
then she cannot recover. I charge you further, it is not 
necessary for you to find such facts as would make the plain- 
tiff technically guilty of murder; that is, such as would be 
necessary for you to find if she was on trial for the crime of 
murder. For instance, if you should find from the testimony 
that the plaintiff had every reason to believe that a dose of 
laudanum or other poison, administered by a third person, 
or taken by Dr. Paterson himself, would probably result in 
death ; and you further find that, under such belief, she took 
no steps to seek relief for the deceased, while she would not 
be technically guilty of murder, (there being no union of act 
and intention on her part to kill the deceased,) yet I charge 
you, under such circumstances, she would not be entitled to 
recover; and in arriving at such a conclusion, you will adopt 
the usual rule in civil’cases in finding in favor of the pre- 
ponderance of evidence. 

Tenth. I am requested by the defendants to charge you, 
“That if they shall find that Dr. Paterson took the poison 
by mistake, the mistake originating in a mind enfeebled or 
beclouded by drink, and leading him to pour out laudanum 
by a dim gas light and into a goblet, in such quantity as to 
produce death, he was guilty of gross negligence, and the 
plaintiff cannot recover.” I decline to charge you, as re- 
quested, in that language. But I charge you, that if Dr. 
Paterson, by voluntary drunkenness and incapacity of mind 
produced thereby, took a dose of laudanum to destroy life, 
then, under the law of this State, the effect of his act would 
be the same as if committed when sober; for, as drunken- 
ness is no excuse for crime, if he administered to himself, or 
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any other person, a dose of poison sufficient to produce 
death, the law would presume that the act was intentional ; 
and, under the law, such an act as that to another person 
would be considered murder, and, committed upon himself, 
would be considered suicide. 

Eleventh. “That if they shall find that the plaintiff was 
present when Dr. Paterson, in such condition, and under such 
circumstances, swallowed the poison, and shall find further, 
that when the results of the poison grew to be apparent, she 
failed to call in such medical aid as might have saved his 
life, she was guilty of gross negligence, and they must bring 
in a verdict for the defendant.” I cannot charge you, as re- 
quested, in that language; but I charge as follows: If you 
shall find that the plaintiff was present when Dr. Paterson 
took a dose of poison, and shall further find that, when the 
results of the poison grew to be apparent, and she had rea- 
sonable ground to believe that such results would prove 
fatal, and she failed to call in, in time, such medical aid as 
might have saved his life, she cannot reeover. 

Then, in regard to the conspiracy, I charge, if you find 
from the testimony that Roher and Mrs. Paterson conspired 
to take the life of the deceased, then any act or saying of 
either party tending towards the accomplishment of the act 
they conspired to perpetrate, whether such act or saying was 
done or said when they were together or separate, is in law 
the act of both parties. 

Mr. Jackson, of counsel for the defendant: Ifyour Honor 
will excuse me, the first request—if your Honor will turn to 
that and read it—I would like vour Honor to overrule. 

The Court: “That the policy of assurance placed in evi- 
dence by the plaintiff is void from the want of such an in- 
surable interest as is required by the law of Georgia, and 
there can be no recovery upon it.” 

I have substantially charged that, by saying that (under 
my construction of the law) if they believe that Paterson 
and his wife were married under the forms prescribed by 
the laws of Georgia, then she was his wife. And if they 
find she is his wife, then this is such an insurable interest as 
would not void the policy. 
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Mr. Jackson: I perceive I am so unfortunate as not to 
have made myself understood. We deny that a wife can 
take out a policy in her own name upon her husband’s life, 
in Georgia. 

The Court: That is not the case at bar. 

Mr. Jackson: Undoubtedly; the policy is taken out by 
Katie A. Paterson upon the life of her husband. It is not 
taken out by James T. Paterson upon his own life, for the 
benefit of his wife, as set out in the Code of Georgia; but a 
policy taken out by her, he acting as her agent, precisely as 
any other person might act as her agent in the matter. He 
acted as her agent, being, also, her husband. 

The Court: I charge the jury that the policy can be 
taken out; and if they find she is the wife of Paterson, un- 
der the testimony, a recovery can be had so far as to his 
representing her as his wife. 

Mr. Saussy, of counsel for plaintiff: There is one point 
that we ask your Honor to charge, that if the jury finda 
verdict for the plaintiff, the plaintiff is entitled to interest 
upon $10,000 00, from and after the expiration of sixty days 
from the date upon which the company received proof of 
loss and notice of death, which was on the 12th day of 
June, 1868. 

The Court: So I charge you, gentlemen. 

The jury having retired, subsequently returned for further 
instructions. 

The Court said: Gentlemen, I am informed you desire me 
to recharge you on the question of drunkenness and suicide. 
I charged you, before you went out, on that question, that if 
Paterson, by voluntary drukenness and incapacity of mind 
produced thereby, took a dose of laudanum to destroy his 
life, then, under the law of this State, the effect of his act 
would be the same as if committed when sober; so far as 
drunkenness is no excuse for crime ; that is, drunkenness would 
not excuse him if he administered to himself or any other 
person a dose of poison sufficient to produce death ; the law 
would presume the act was intentional; and under the law 
such an act committed on another person would be con- 
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sidered murder : committed upon himself, it would be consid- 
ered suicide. 

Mr. Hartridge (of counsel for plaintiff): I understand 
your honor to charge the jury that the taking of the liquor to 
produce drunkenness must be intentional upon the part of 
Dr. Paterson, or, in other words, that he intentionally became 
drunk for the purpose of committing suicide. 

The Court: Yes, that is what I mean by voluntary 
drunkenness ; that he took it for the purpose of making him- 
self drunk. 

A Juror: That is the case in point. 

Mr. Jackson, of counsel for defendant: My construction 
of the charge is that, if he became voluntarily drunk, and 
then, as the result of that drunkenness, gave an overdose of 
laudanum to himself, or to any one else, he was guilty either 
of murder or of suicide. 

The Court: Yes; if he voluntarily took this laudanum 
for that purpose. 

A Juror: That is all that we disagree upon—all that we 
ask information upon. 

The jury again retired and, after a short time, returned 
with a verdict for plaintiff for $10,000 00 with interest. 

Whereupon the defendant moved for a new trial, on the 
following grounds, 

1. Because the Court erred in charging the jury that “ the 
marriage of one already married is valid until a judgment of 
divorce is granted.” 

2. In charging the jury that “whatever may have been 
the criminal consequences to the plaintiff for contracting this 
second marriage,” yet that “if they should find, under the 
testimony, that Paterson and herself were united in marriage 
and lived together as man and wife, there was no misrepre- 
sentation on the part of Paterson which would avoid the 
policy.” 

3. In failing to charge the jury as requested by defend- 
ant’s counsel in writing, that “any concealments or misre- 
pfesentations as to the true character of the relationship” 
existing between Paterson and the plaintiff “which, in any 

















SUPREME COURT OF GEORGIA. 


The Equitable Life Assurance Society, etc., vs. Paterson. 


354 











wise affected the risk of the insurer, voided the policy, and 
there could be no recovery upon it.” 

“That the language of the policy incorporated into itself 
the application upon which it was based, making all the 
statements of the latter covenants of warranty upon the part 
of the plaintiff that they should be in all respects perfectly 
true; and that, if the evidence shall have shown any mis- 
statement whatsoever, or any suppression of a qualifying 
fact in the application, whether affecting the risk or not, the 
policy was made void thereby, and they (the jury) must 
bring in a verdict for the defendant.” 

4. In refusing to charge the jury as requested by defend- 
ant’s counsel, “that, if they should find that Dr. Paterson 
took the poison by mistake, the mistake originating in a 
mind enfeebled or beclouded by drink, and leading him to 
pour out landanum by a dim gas-light into a goblet, in 
such quantity as to produce death, he was guilty of gross 
negligence, and the plaintiff cannot recover.” 

5. In not charging as requested by defendant’s counsel in 
writing, that, “if the jury should be satisfied, from the evi- 
dence that there was a conspiracy between the plaintiff and 
Edward A. Roher, or any other person or persons, to secure 
the payment of the insurance money, whether by destroying 
the life of Pa‘erson, or by concealing the real causes, or sig- 
nificant circumstances of that death, or by any act or declara- 
tion looking to any circumstances or relationship in life of 
the plaintiff, whether existing before or after the undertaking 
by her to contract marriage with Paterson, then all the acts 
and declarations of such other person or persons looking to 
that end, are to be regarded as the acts and declarations of 
the plaintiff herself.” That his Honor erred in limiting his 
charge upon that point, to conspiracy between Roher and 
Mrs. Paterson to take the life of deceased. 

6. In not charging the jury as requested by defendant’s 
counsel in writing, “that if the jury be satisfied that the 
plaintiff has been guilty of gross negligence, either by her- 
self or by her agents, she cannot recover upon this poligy, 
even though they (the jury) should recognize no evidence of 
criminality in her or her agents.” 
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7. In charging the jury that the plaintiff, Kate A. Pater- 
son, could take out a policy in her own name upon the life 
of James T. Paterson; in other words, that a wife can take 
out a policy in her own name, without other insurable inter- 
est, upon the life of her husband, under the Code of Georgia. 

8. In recharging the jury, (upon the matter of drunken- 
ness on the part of Paterson) at their request, and in re- 
sponding to counsel in their presence, erred in conveying t6 
the jury the instruction which was conveyed by the dia- 
logue, aforesaid, between the Court, counsel and jurors. 

9. Because the verdict is contrary to law. 

10. Because it is against the evidence. 

The Court refused a new trial, and that is brought up for 
review, upon the grounds stated in the motion. 


Jackson, LAwtTon & BassinGeEr, for plaintiff in error. 
As Talbird, the husband of defendant in error, was living 
when she married Paterson, her second marriage was “ simply 
void and a mere nullity :” 4th Blackstone’s Com., 163, 164; 
4 Johnson R., 52; 1 John’s Chan. R., 392 ; 2 Iredell 355; 
5th, 493 ; 22 Ala., 101, 102. So far as the parties tosuch void 
contract are concerned, the law in Georgia remains unchanged. 
The decision in 27th Georgia stands upon the assumption 
that “ mental incapacity” having been made a ground for 
divorce, the marriage of one, thus incapacitated, is “a mar- 
riage de facto ;” to be dissolved only by decree of divorce : 
27th Georgia, 106. But the disability of “previous mar- 
riage, undissolved,” is not, by the Code, a ground authorizing 
divorces: Code, 1711. And there is no recognized prin- 
ciple which does not forbid such construction, either of Code, 
or of the judgment, as will derogate further from the Com- 
mon Law. So, the decision in 34th Georgia must be con- 
fined to its subject-matter, the legitimacy of the children: 
34th Ga., 416. Placed expressly on the Common Law, when 
it speaks of the dissolution of the marriage by “ judgment,” 
etc., it can be construed to mean only such judgment as the 
Common Law recognized. Now, by the Common Law, the 
marriage of a party already married, must be adjudged void 
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by any Court: 5 Iredell, 493, 494; 16 Com. Law, 425, 429, 
20 Com. Law, 449; 63 Com. Law, 193, 204, 205. Itis not 
a marriage de facto ; but it is, ipso facto, void: 12 Modern, 
532. So far as the Code releases a party, who may contract 
such marriage, from punishment for bigamy, it is identical 
with the law of England, of New York, ete.: 4th Blackstone, 
164, Note; 4th Kent, 79, 80. To make such marriage le- 
gal, then, for aught else than to legitimatize the offspring, 
further legislation was necessary. There has been such le- 
gislation in New York: 4 Kent, p. 80, Note. There has 
been none such in Georgia. But concealment of facts which 
affected the insurer’s risk, avoided the policy: Code, 2762, 
2764. The insurance was mutual; and the Code required 
the strictest good faith: Bill, p. 3; Code, 2798. Though 
she might have married Paterson under the belief that Tal- 
bird was dead, yet the defendant (and therefore Paterson, her 
agent) knew that Talbird was living in 1863. She “ in- 
formed me (Talbird) by letter that she was living with Pat- 
erson at that time (1863) as man and wife:” Bill, p. 20. 
From the Act of 1863, and the testimony of Mr. Barnes, it 
is clear that they also knew that, in the opinion of the Judi- 
ciary Committee, ete., their marriage was void and could not 
be legalized. “I cannot say that I introduced the bill, but 
was frequently consulted by Dr. Paterson in reference to it. 
Possibly the bill was introduced by me. The bill originally 
contemplated the passage of an Act legalizing the marriage 
of James T. Paterson and the plaintiff. It was referred to 
the Judiciary Committee, of which I was a member. It was 
the opinion of the committee, to the best of my recollection, 
after deliberation, that the Legislature had no power, under 
the Constitution, to legalize a marriage otherwise illegal :” 
Bill, p. 45. And from Tucker’s testimony it further appears 
that, in 1864, Paterson executed a will (under the influence 
of defendant) to leave his property mainly to her, thereby 
“preventing his brother from receiving any of it:” Bill, 
pp. 16,17. Said will was unnecessary, had he believed the 
marriage to be valid. Here, then, were facts which, to say 
the least of them, qualified the relationship existing between 
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Paterson and the defendant, at the time he applied for the 
policy. The condition of the policy made every statement 
of Paterson a covenant of warranty, that it should be in all 
respects full, fair, and true, Any misstatement, whether 
made through fraud or ignorance, whether material to the 
risk or not, avoided the policy : 6 Cushing, 42, 449; 2 Par- 
sons on Ins., 421; Ellis on Insurance, cap page, 205, 81; 3 
Gray, 580; 95 Eng. Com. Law, 437; 24 Eng. Law and 
Eq., 1, 2, 3. ‘The insured is bound to tell the truth without 
being interrogated : 17 Penn. State R. (5 Harris,) 253. The 
family history is not simply a health history ; any circum- 
stances touching the insurable interest is embraced in the 
covenant: 20 N. Y., 32, 33, 34, 37; Ellis on Ins., 223, 224. 
Who will venture to say that the insurer’s risk is not affected 
by such circumstances as characterized this so-called mar- 
riage? What have been the results: Read summary of the 
evidence, ete. Imperative duty of Court to express an 
opinion upon the testimony in this case: 31 Ga., 479. The 
history of life insurance developes the fact that government 
has been constrained to interpose in order to protect human 
life from policies, which, in the absence of a bona fide insur- 
able interest are wagering contracts of the most dangerous 
character : 3 Kent, 368, Mar. Note; 23 N. Y., 516, 526. 
The same principle should be potent with the Courts. Im- 
possible to assimilate as “insurable interest,” the precarious 
relationship which existed between Paterson and defendant 
(and which, as the evidence shows, [Bill, p. 27,] he thought 
he had ended by leaving her) to the usual marital relation- 
ship: 2 Peters, 49, 50, et seq; 6 Gray, 448, 449,452. The 
Court erred in its final instruction to the jury, that, although 
Paterson might have taken the poison from the effects of in- 
toxication, yet, to constitute the act suicide, they must find 
that he took it voluntarily, for the purpose of self-destruction : 
31 Ga. R., 475, 472. Drunkenness, destroying the capacity 
to intend, itself assumes the place of intent. But, if drunk- 
enness does not relieve from responsibility for acts, which, 
committed by a sober man, would be punished as crimes, still 
less can it relieve from the consequences, civilly, of what in 
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‘sniapeasisiaaiaaianeaent nenoranesensnensaen 
a sober man, would be gross negligence: 44 Eng. Com., 351, 
Note. The following is from Dr. Fish’s statement in the 
“Proofs of Loss ;”’ “Upon examination of the vial shown 
me by Mrs. Paterson, from which she stated the laudanum 
had been taken (and which she had purchased for her own 
use, to relieve a neuralgia from which she occasionally suf- 
fered), and the quantity she thought it contained, at the time 
it was last used by her, I suppose he, Dr. Paterson, could 
not have taken less than two or three drachms of that drug:” 
Bill, p. 24. The taking such a dose by an adult would in- 
volve gross negligence, and cannot be justified upon the plea 
of drunkenness. And the Judge erred in not giving the law 
as to negligence, together with the law as to drunkenness, in 
charge to the jury: Code, 2759, 2779. The Court erred in 
not charging the jury, as requested “by defendant below, in 
regard to the law which makes acts and declarations, if con- 
spirators, evidence against each other: 1 Greenleaf, 111. 


Tuomas E. Loyp. Harrripce & CHisouM, for defend- 
ant. The marriage of James T. and Kate A. Patterson was not 
void, but voidable, and existed as a marriage until disolved 
by the Court. There are no de facto marriages in Georgia 
which are nullities per se by reason of a cause existing 
prior to the marriage. A previous marriage creates a dis- 
ability to contract, and the marriage of a person unable to 
contract is declared void. But when? When they are an- 
nulled and declared void by a competent Court, for until 
then the issue of the marriage are legitimate : Code, sec. 1701. 
There is something to be done after the marriage before it is 
absolutely a nullity, and that is a decision of a Court of com- 
petent jurisdiction. And such is the law of Georgia as to 
the crime of bigamy. The children of the second marriage 
born before the commencement of a prosecution for bigamy, 
or within the ordinary time of gestation thereafter, are legiti- 
mate: Code, sec. 4457. At the Common Law, the rule is 
different. No sentence of a Court was necessary to dissolve 
the second marriage, and the issue were bastards. It is evi- 
dent that the word “void,” as used in the statute means 
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voidable, for in two of the cases in which the marriage is 
declared void, to wit, where parties are “ unwilling to con- 
tract, or are fraudulently induced to contract,” it is provided 
that a subsequent consent and ratification shall render valid 
the marriage. But that which is absolutely void because in 
opposition to the law is not susceptible of ratification. That the 
second marriage in all the cases either remains until annulled 
or is susceptible of a ratification indicates clearly the intention 
of the legislature. Under the head of void marriages are 
placed those in which the parties are unable to contract. 
Parties unable to contract are, amongst others, persons too 
nearly related or impotent. Soundness of mind is also re- 
quired, And yet both relationship and impotency are made 
grounds of divorce. If it besaid that having a prior husband 
or wife living is not made a ground of divorce, the reply is, that 
the parties framing the Code probably considered that adultery 
was made a ground of divorce, and the fact of adultery is 
necessarily involved in a second marriage, the first husband or 
wife living. There is no action for the dissolution of mar- 
riage in Georgia except by an action of divorce or a convic- 
tion for bigamy. The Supreme Court of Georgia has held 
that, in a case where the marriage was void at common law 
by reason of the insanity of one of the parties (which common 
law was then in force in Georgia) the remedy was an action 
of divorce: 27 Ga. R., 102, 106, 107. And at the Com- 
mon Law a prior marriage and incapacity to contract are upon 
the same footing: 1 Black. Com., m. p. 436, 437. If in the 
one instance the marriage can only be annulled by divorce, 
so it must be in the other. The above course of reasoning is 
fully sustained by the Supreme Court of Georgia in a decision 
upon a statute of the State of North Carolina, which is in 
the words of the English statute: 34 Ga., 407, 416, 417. A 
statute of the State of New York makes a marriage contracted 
when a former husband or wife is living void, but with an 
exception that, under certain circumstances, the marriage 
shold not be void except from the time it was declared a 
nullity by a Court of competent jurisdiction: Tyler on In- 
famy and Coverture, pp. 843, 844. The marriage contracted 
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under these circumstances is held by the Courts of New York 
to be voidable and not void: 30 N. Y. Rep., pp. 47, 55; 6 
Paige’s Ch. Rep., 207. In Georgia, all marriages remain 
valid until their nullity is pronounced upon by a Court, 
Though declared void, yet they become so only when pro- 
nounced by the Court. They are, therefore, under the New 
York authorities above cited, voidable and not void per se, 
A voidable marriage continues a marriage until it is dissolved: 
Bury’s case, 5 Coke Rep., 201. The first branch of the third 
charge asked for and alleged to be refused is covered by the 
charge given as to the marriage of the defendant in error, as that 
is the only possible misrepresentation which can be found in 
the evidence. The second branch of the third charge asked 
for was properly refused by the Judge: Code of Ga., sees, 
2760, 2761, 2762. The charge on the fourth ground was 
properly given by the Court. No person can be said to die 
by his own hand when his death is the result of mistake or 
accident. ‘The charge asked for was wrong in another re- 
spect, as it would have confined the inquiries of the jury to 
certain facts in the testimony from which alone the counsel 
required the Court to charge that the jury should bring in a 
verdict for the defendant: 11 Ga., p. 286. Upon the fifth 
charge asked for the Court charged correctly. The Court can 
not be required to charge upon hypothetical cases, and it is 
not error in the Court to refuse such charges when asked for. 
The charge requested must arise from and be supported by 
the facts of the case. There was no conspiracy of any sort 
attempted to be proved by the witnesses, and there were “ no 
acts or declarations ” of any person proved which ought to 
have been taken as the “ acts or declarations” of the defend- 
ant in error, unless it might be claimed as to the witness 
Roher, and as to him the Judge charged as requested: 12 
Ga., 293; 11 Ga., 286. The charge for which error is 
alleged in the sixth ground was properly given by the 
Judge. The Court gave its charge as called for by the facts 
of the case upon the only point of the case in which any 
negligence could by possibility be imputed to the defendant 
in error: See Bill of Exceptions, p. 149. To the seventh 
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ground of error, we say that a married woman can insure the 
life of her husband in Georgia, for her own benefit. A wife 
has an insurable interest in the life of her husband, and such 
insurance is not a wagering policy: Bunyon on Life Assur- 
ance, m. p. 14; 79 Law Library, t. p. 25; 2 Harrison’s 
Digest, 3845, 3846; 12 Massachusetts, 115; 6 Gray, 396 ; 
7 Ohio, N. S., 292. By the Act of 1866, a married 
woman is in effect a feme sole as to all property acquired 
by her after the passage of the Act: Acts 1866, p. 146. 
The Act of 1866 refers to marriages past and future, and is 
not unconstitutional as to marriages contracted prior to the 
Act: 40 Miss. R., 154, 169 ; 12 S. and M., 347. And there 
is no inhibition in the Code of Georgia against such an in- 
surance. But, looking to all the facts in this case, and espe- 
cially the fact that the husband acted as the agent of the wife 
in obtaining the policy, is it not in effect an insurance by the 
husband for the benefit of his wife, and as such, directly 
within the provisions of the Code? Code, sec. 2778. The 
policy was issued by the company, and they, by their own 
act are estopped from saying that they had no right to issue 
such a policy. They have received and retained the premi- 
um, and it is fraudulent, on their part, now to claim that they 
issued an illegal and worthless policy. They are estopped 
from so doing: 2 Smith L. C., t. p. 479. The whole printed 
part of the policy furnished and issued by the Company to 
the defendant in error shews, that it was the habit of the 
company to issue policies in this form. The receipt from the 
wife is printed in the form, and there is further printed in 
the policy that it is a policy “for wife.” The eighth ground 
of error, as to the recharge of the Court, can not be sustained. 
The death of a party by his own hand does not vitiate the 
policy of insurance, unless the party intended to take his 
life: Guy’s Medical Jurisprudence, p. 229; 4th Allen, 103 ; 
5 M. and Granger, 338, 344. The complaint that the verdict is 
contrary to evidence cannot be sustained according to the cur- 
rent of Georgia decisions, for the verdict is not “ decidedly 
and strongly against the weight of evidence: Code of Ga., 
sec. 3666. All the other grounds of error alleged relate to 


VoL. x11 24, 
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the charge of the Court. The correctness of the charge must 
be determined by taking the whole together ; and if taking 
the instructions collectively, the law seems to have been prop- 
erly expounded to the jury, the judgment will not be re- 
versed, though some one opinion may be erroneous: 11 Ga, 
337. The court is not bound to charge the jury as to a prin- 
ciple of law, which, although a sound principle, does not 
grow out of the case; nor is it error: 12 Ga., 271, Code, see, 
3664; 14 Ga., 137. It is not error in the Court to decline 
to give a charge to the jury not warranted by the facts of the 
ease: 13Ga., 406. Viewed in the light of these principles, 
the charge of the Court in the present case, was substantially 
correct, and the refusals to charge proper: See Charges and 
Exceptions. Even if the charge or refusals are erroneous, if 
justice has been done, no new trial should be granted in the case 
at the present term. Defendant in error was married to Dr. 
Paterson in 1860, by a person authorized by law to perform 
the ceremony, under license, and under the belief on her part 
and that ot Dr. Paterson, that her first husband, Dr. Tal- 
bird, was dead. When the policy of insurance was taken 
out in February, 1867, both were still under the belief that 
Talbird was dead: See evidence. Application for insurance 
can only be used as evidence of misrepresentation in a Court 
of Law: 8 Wend., 160. The kind of misrepresentations or 
concealments, which, by the law of Georgia, make a policy 
of insurance void, must be willful misrepresentations or con- 
cealments, and such as change the nature, extent or character 
of the risk: Code, sections 2760, 2762, 2764. Difference 
between bigamy at Common Law and by statute of Georgia. 
In Georgia knowledge of prior husband or wife living neces- 
sary: See Code. Whether the misrepresentation or conceal- 
ment be wilful or not, is a question for the jury to decide; 
and unless their verdict be strongly and decidedly against the 
weight of evidence on this point, it will not be disturbed : 
Ellis on Ins., Note, 90; 12 John, 515; 1 Peters, 188; 2 
Peters, 25; 16 Peters, 495. But we submit there was no 
misrepresentation or concealment affecting the risk, wilful or 
otherwise. Mrs. Paterson was the wife of Dr. Paterson at 
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the time of insurance, so far as the purposes of the insurance 
were concerned, by the law of Georgia ; and it is entirely to 
this purpose of insurance that the charge of the Court in 
reference, to marriage was intended to apply. Marriage, where 
prior husband or wife living, is a marriage de facto, and 
prima facie valid even in England, where children are not 
protected from illegitimacy: Poynter on Marriage and Di- 
vorce, Law Library, xiii, top pp., 50 aud 55, Suits for nul- 
lity of such second marriage entertained: Same authority. 
Prior husband or wife living at time of second marriage 
cause of divorce: Shelford on Marriage and Divorce, 193, 
191, xxxiii Law Library. In Georgia, offspring legitimate 
until marriage dissolved by Court of competent jurisdiction: 
Code, sec. 1701. Hence marriage is de facto until annulled. 
In Georgia, prior marriage cause of divorce of second mar- 
riage up to 1850: 2 Kelly, 205. In that case pre-contract is 
laid down as one of the grounds of Divorce ; and pre-con- 
tract was and is marriage by law of Georgia and of England: 
1 How., 221; 4th Comstock’s Reps., 238, 243; Poynter on 
Mar. and Div., 5. Marriage contract in Georgia, good with- 
out any forms, and was prior to 1850; all that was neces- 
sary was for the parties to speak words of contract in pre- 
sence of witnesses: 30 Georgia Reps., page 176. Now prior 
marriage not ground for divorce in Georgia, but still requires 
sentence of some competent Court to annul before effects of 
second marriage as null, can apply to third parties : 2 Kelly ; 
10 Ga.; 27 Ga.; 34 Ga., 414; 4 John Ch. R., 348, ete.; 2 
Kent’s Com., 83. “ Suicide,” or “ death by his own hands,” 
to make the policy void must be a criminal act of self de- 
struction: 4 Hill (N. Y.) 74; Ellis on Ins., Note, p. 198. 


McCay, J. 


The law prohibiting the insurance of a life by another, 





' who has no interest in the continuance of that life, is founded 


in a sound public policy. It is intended to prevent gaming 
policies, and to avoid that inducement to crime which would 
exist if it were permitted: Bunyon on Life Ins., 10, 15 ; 
Rev. Code, sec, 2776. 
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We do not think, however, the case at the bar comes with- 
in the reason of the rule. We cannot, it is true, agree with 
the Court below, that a marriage, where one of the parties 
has a lawful husband or wife living, is a legal marriage for 
all civil purposes, until it is set aside. Our Code, sections 
1698 and 1701, declares such a marriage void. Nor is it by 
our law a ground of divorce. At any rate it is not among 
the grounds enumerated in section 1711 of the Code, 
Whether our Courts might not entertain a proceeding to 
have such a marriage declared void, it is not necessary to 
discuss, 

It is true, that under our law, whilst such a marriage is 
void “the children born before the commencement of a pro- 
secution are legitimate, notwithstanding the invalidity of such 
marriage: Revised Code, section 4457. It is true, also, that 
a man holding out a woman as his wife is bound for her acts 
as though she were his wife. But this holds even if there be 
in fact no marriage. The most that can be said is that, for 
some purposes, the law treats the marriage as existing. But 
these are purposes referring to the rights of others, and not to 
the rights of the parties themselves. 

As respects the parties and their rights, we do not know of 
a particular in which such a marriage is otherwise than void, 
Surely the wife is not entitled to dower and a year’s support, 
ete., etc. 

By the Common Law, a marriage between two persons, 
when one was under a previously undissolved marriage, is ab- 
solutely void and thus did not require a sentence of divorce: 
Shelford 223, and cases cited. Certain canonical disabilities 
rendered a marriage voidable—as consanguinity, affinity, bodi- 
ly infirmity, etc. In these cases, a sentence declaring the mar- 
riage void was necessary: Shelford, 223. To this class may, 
perhaps, be added pre-contract : Case of Anne Boleyn, 

But impediments to marriage, such as idiocy, former mar- 
riage, etc., which existed at law, made the marriage void: 
Poynter on Marriage, 84. 

The existence in England of two Courts—Ecclesiastical and 
Common Law—one administering the cannon and the other 
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the Common Law, kept these distinctions very clear. Here, 
where we administer, by one Court, both laws, it is necessary 
to preserve the distinction, since it is founded in the nature 
of things, and in the law of morals. 

But though such a marriage is void, and may be so treated 
in any Court where the facts are made apparent, we do not 
see that it follows that a policy of insurance, effected by the 
husband on his own life, in the wife’s name and for her bene- 
fit, is void. 

We do not think such a policy comes within the reason of 
the law prohibiting gaming policies, nor that it is open to 
the other objection, that it offers inducement to crime. In 
this case, though the marriage was illegal, yet in fact 
the woman had an interest, and a deep interest, in the life 
of the husband. He treated her as his wife. He sup- 
ported her as such, she passed in society as such, and she 
was dependent upon him for support as such. It was the 
husband who in fact effected this policy. It was his own 
method of extending to this woman his assistance and pro- 
tection, after he should himself bedead. Here is no gaming, 
since the very person whose life is insured is himself the actor 
in the transaction. So, too, as to the temptation to crime, of- 
fered to the beneficiary of the policy. It would seem, when 
the person whose life is insured is himself the actor in the 
matter, the amount of temptation held out to others to take 
his life, may, as a general rule, at least, be left to his discre- 
tion. 

In Massachusetts (12 Massachusetts, 115) it has been held 
that a sister may insure the life of her brother, if she be act- 
ually dependent upon him. And the New York cases: 22 
Barbour, 39; and 20 New York, 32; established that an 
insurance affected by one on his own life, for the benefit of 
a third person, (and that is in substance this case) is good. 
Since the idea of wager in such a case is absurd. 

Our statute merely requires the person insuring to have an 
interest : Code, section 1776. Another section of the Code, 
2778, expressly permits the insured to direct the money to 
be paid to his assignee, and if he may do this, we do not see 
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that an insurance effected by him, as the assured of another, 
for that other’s benefit, is not equally good. We do not 
think, therefore, that this policy is void simply because the 
marriage was illegal. 

But the utmost good faith is required in such cases. The 
applicant is bound to state every material fact in his knowl- 
edge. Sections 2671 and 2672 of our Revised Code, and 
2670 of the same, contains these distinct propositions: Ist, 
That any variation from the truth, by which the nature, ex- 
tent, or character of the risk is affected, will avoid the 
policy. 2d, If the party acts bona fide, and states what 
he thinks is the truth, this does not make the policy void, 
but the wilful concealment of a fact which enhances the risk, 
does do so. 

To apply these principles to this case, it is clear to us that 
the Court erred in his charge to the jury. He told them 
that Paterson’s failure to inform the company of the true re- 
lations between himself and the defendant in error, was not 
such a false representation as avoids the policy. We think 
this depends entirely on whether Paterson knew at the time 
what the true relations were; if he did not know, then he 
acted bona fide, and under section 2761 of the Code the policy 
is good. But if he did know and kept back the truth, then, 
under section 2762 of the Code, the policy is bad. 

We think the legality of the supposed marriage was a ma- 
terial fact. It affected the character of the risk. No man, 
observant of human conduct, can fail to have noticed that 
disturbance in one’s marital relations is, of all things, most 
calculated to create mental and physical unhealthiness, and 
no prudent company would be so ready to take the risk of a 
man’s life, whose condition was that of Paterson, as it would 
had the marriage been legal. 

The history of these parties is itself a striking commentary 
of the idea we intend to convey. Very clearly, Mrs. Pater- 
son, as she is called, knew that her last marriage was illegal, 
and, very clearly, her knowledge of the looseness of the tie 
that bound her to Paterson, influenced her conduct, in her 
relations to him, and in her daily association with others; 
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add to this the impending fear of discovery, social ostracism, 
and the consciousness that, at any moment, as with a petard, 
the whole fabric of her present domestic relations was sub- 
ject to be scattered to the winds; and, under such circum- 
stances, it is surely true that there are many influences un- 
friendly to health, and many conducive to the formation of 
habits, and the indulgence in practices calculated to shorten 
life. 

We do not say that Paterson was aware of the illegality of 
the marriage, that is for the jury to determine on the proof. 
What we mean is, that if he was aware of it and concealed 
it, he kept from the company facts entering materially into 
the nature and extent of the risk, and that concealment, 
wilful and intentional as it was, and of facts contrary to the 
truth of the case, avoids the policy. 

Very clearly, to our minds, a death by accident does not 
come within the description of dying by one’s own hand. 
There must be an intent to commit suicide. Even though it 
be but the intent of a drunken man, however, it is none the 
less an intent. 

We think, taking all the charge together, the Court prop- 
erly put the law upon this point to the jury, though it was 
somewhat obscured by the mode in which the charge was 
made. An accident, even though it be the result of that loss 
of perception produced by drink, cannot fairly be called the 
product of intent. But if the intent in fact exists, the other 
fact, that the man was maudlin from drink, and could have 
no very intelligent conception of his surroundings, does not 
help the case; since the drunkenness is his own act, and 
society would be in great danger if one could escape the con- 
sequences of his acts by the plea of drunkenness, 

Judgment reversed. 
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ABEL JOHNSON, plaintiff in error, vs. YOEMANS & Srricx- 
LAND, defendants in error. 


When, after a trial on a possessory-warrant and a judgment, the Conrt 
delivered the property to the suceessful party, on his giving the bond 
and security, as required by section 3959 of the Code, and the case was 
carried afterwards to the Superior Court by certiorari, and the judg- 
ment reversed, but before the reversal, the party receiving the property 
has sold the same and cannot produce it, it is error in the Court to at- 
tach him for contempt, in failing to obey its order to redeliver the 


property. 


Contempt. Possessory-Warrant. Supercedeas. Before 
Judge Sesstons. Clinch Superior Court, October Term, 
1869. 


On the trial of a possessory-warrant for certain cattle, be- 
tween Yoemans & Strickland and Johnson, in the County- 
Court, the cattle were given to Johnson’s possession, upon 
his giving bond as required by the statute. Yoemans & 
Strickland then sued out a certiorari. Pending this certiorari 
in the Superior Court, Johnson sold the cattle. The judg- 
ment of the County-Court Judge was reversed, and the cattle 
were ordered back to the possession of Yoemans & Strick- 
land. Johnson failed to deliver them and thereupon a rule 
issued, calling on him to show cause why he should not be 
attached for contempt for said non-delivery. He answered 
the facts aforesaid, said it was out of his power to restore the 
cattle, that his sale was bona fide, without any intention of 
committing a contempt, and that the remedy was on said 
bond, or otherwise than by this rule. This answer was un- 
contradicted, but the Court ordered him to be imprisoned 
till he delivered the cattle. That is assigned as error. 


J. L.Sewarp, A. P. Wricut, by Locorane & CLARK, 
for plaintiff in error, cited: Constitution of Georgia, section 
17, and Code, sec. 236, par. 5. The Superior Court Judge 
had no power greater than the County-Court Judge had, and 
his is limited : Code, sections 3959, 3960, 3961. 


No appearance for defendants. 
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McCay, J. 






We are clear, that the failure of Johnson to obey the order 
of the Court, in this case, was not acontempt. His answer is 
not disputed, and by it he shows that it is impossible for him 
to obey. Clearly, the Court, in this proceeding, has no 
other power but to enforce, if possible, the delivery of the 
property. It cannot, in this way, deliver to the proper own- 
ers the value of it. It sits as a Court, under the possessory- 
warrant law, and as the successor of the County-Court. 

Johnson, by his answer, shows that it is out of his power to 
deliver the property. Isa man in contempt for failing to 
obey an order of the Court which it is admitted he can not 
obey? At the time he disposed of the property there was 
no order requiring him not to do so, and it is not, therefore, 
proper to punish him for contempt in selling it, and it is just 
as improper to punish him for contempt, for not obeying the 
order now that it is impossible for him to do so. 

For myself, [ am of opinion, that after the property was 
turned over to Johnson, on his giving the bond required by 
the statute, there could be no supersedeas of the judgment. 
It is idle to talk about superseding a judgment that has 
been performed, and when the property was, in pursuance of 
the judgment, turned over to Johnson, on his giving the 
bond required by the statute, the judgment was performed. 
If, subsequently to this, a certiorari was sued out, and the 
judgment was reversed, it was not in the power of the Court 
to order the property back by such a proceeding as this. 

Why is not this just such a case as one in which a money 
judgment is had, and the money collected under it, and sub- 
sequently the judgment is reversed on certiorari? Can the 
magistrate, in such a case, order the money paid back, and 
punish the party for contempt, if he fails? Clearly not. 
And so I think in this case. 

Having permitted the judgment to be performed, before 
he sued out his certiorari, Yoemans is left, on the reversal of 
the judgment, to the ordinary remedies. He can proceed 
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against Johnson, as though such judgment had never been 
had, but he cannot punish him for having obeyed it whilst 
it was unreversed. 

Judgment reversed. 


JuLiA A. MITCHELL, administratrix, ef al., plaintiffs in er- 
ror, vs. THE MAYOR AND CoUNCIL OF BRUNSWICK, de- 
fendant in error. 


In an affidavit filed to prevent the award of arbitrators, which has, by 
order of the Court, been entered upon its minutes, from becoming the 
final judgment of the Court in the cause, it is not sufficient to state in 
general terms that the award is the result of accident, mistake or fraud, 
or is generally illegal, the affidavit must state such facts of fraud, acci- 
dent or mistake, or designate such illegality, as that the Court may see 
that the mistake, etc., did, if the statement be true, occur, and that it 
was material to the issue. 

The affidavit must be such as that, if the other party should not deny it, 
the Court can intelligently pronounce that the award was the result of 
the fraud, accident, mistake or illegality charged, or no issue can be 
formed upon it, and no judgment of the Court can be rendered setting 
it aside. (McCay, J., dissents, not from the opinion, but from the 
grounds of the judgment, upon the ground that the defect in pleading 
was waived, and this Court, ex suo mero motu, could not insist upon 
such defect.) 


Pleading. Award. Before Judge Sessions, Glynn Supe- 
rior Court. November Term, 1869. 


For the facts of this case, so far as necessary to understand 
the opinion, see the opinion. 


By the Court—Brown, C. J., delivering the opinion. 


In this case, the award, which was for the defendants, was 
by order of Court entered upon its minutes. And an affi- 
davit was filed by the plaintiffs to set it aside, because, 
they “say, that the award which is returned in the above 
stated case, is illegal in this, that as deponents are informed 
and believe, the said award is contrary to law and the evi- 
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dence in the case.” Upon this affidavit the defendant joined 
issue. And the whole evidence given in before the arbitra- 
tors was submitted to the jury, and the Court was asked to 
give certain charges, which were refused. The jury found a 
verdict sustaining the award, and upon this error is assigned. 

We hold, that this whole proceeding, after the award was 
entered upon the minutes, was irregular and illegal. Arbitra- 
ment and award are favored by law, and an award will not 
be set aside, unless the law providing how it may be attacked, 
is strictly complied with. In Shaifer & Co., vs. Baker & 
Caswell, 38 Georgia, 135, we laid down the rule, that it is not 
sufficient to state in general terms that the award is the re- 
sult of accident, mistake or fraud, or is generally illegal; the 
affidavit must state such facts of fraud, accident or mistake, 
or designate such illegality, that the Court may see that a mis- 
take, etc., did, if the statement be true, occur, and that it was 
material to the issue. And it is there said “it is plain that 
it was the intent of the Legislature to provide for some more 
precise istue than a mere general charge of fraud, accident, 
mistake or illegality.’ And my brother McCay adds the 
following language in delivering the opinion : 

“How can it appear that the award is the result of the 
mistake, unless the facts are set forth? There may have been 
a mistake, which was altogether immaterial, and the same of 
an accident or a fraud. Nothing is better settled than that 
Courts will not undertake to investigate mere general state- 
ments of this character. There must be a statement of facts, 
a setting forth of the circumstances, so that the Court can 
say, that if the facts are true, the mistake did occur and was 
material. The affidavit must be such as that, if the other 
party should not deny it, the Court can intelligently pro- 
nounce that the award was the result of the fraud, accident 
or mistake charged. Men differ so much about such things, that 
there is hardly a case in which the losing party would not be 
ready to make such general statements. An award is the 
judgment of men chosen by the parties, and their judgment 
ought not, except for good reasons, to fail to be final. The 
law favors arbitrations, and to allow the judgment to be ar- 
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rested and the matter reinvestigated by a jury, on such 
loose charges would be to fritter away the arbitration law en- 
tirely.” We fully endorse and re-affirm this language. There 
must be such a “statement of facts,” such a setting forth of 
“circumstances,” that the Court can say, if the facts set forth 
are true, the mistake did occur, or the illegality did exist, 
The affidavit must be such, that if the other party should 
not deny the statement made, the Court can intelligently pro- 
nounce that the award, if attacked for illegality, was illegal, 

Now, if the other party, the Mayor and Council, in this 
case, had not denied the statement made in this affidavit of 
the plaintiffs, could the Court below, or this Court, intelli- 
gently pronounce upon the legality or illegality of the award, 
by an inspection of the affidavit? Clearly not. Not a single 
fact or circumstance is set forth, which even remotely tends 
to establish the illegality of the award. If so, what fact? 
What circumstance? Then the rule so clearly laid down by 
this Court, in the case referred to, and substantially re-affirmed 
in the case of Sharp and Brown vs. Loyless, decided at last 
December Term; and iny Jones vs. Pane decided at this 
term, has not been complied with in this case. In Cobb vs, 
Morris, also decided at this term, we held that: “ In an is- 
sue formed upon an allegation, that an award of arbitrators 
was made under a mistake of the arbitrators, the general 
merits of the controversy are not in issue, and it falls upon the 
party attacking the award to show the fact of the mistake; 
and it is not enough to show that the weight of the testimony 
is against the award, and from thence infer a mistake.” 

In view of these repeated and well considered decisions of 
this Court, we hold that no such “suggestion of illegality” 
was made on oath by the plaintiffs as authorized an issue to 
be formed, or any further proceedings to be had in the Court 
below to set aside the award; and that the trial had, by 
which the “general merits of the controversy ” were per- 
mitted by the Court to be gone into upon a general averment 
of illegality, was unauthorized and illegal. Section 4183 of 
the Code provides, that the award, when entered on the 
minutes of the Court, shall have all the force and effect of 
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4 judgment or decree of said Court, and may be enforced in 
the same manner, at any time, after the adjournment of said 
Court, and shall be final and conclusive between the parties, 
as toall matters submitted to the arbitrators, unless objection 
should be pleaded to the same, as is provided in the next sec- 
tion. The next section provides how the objection is to be 
filed, and is the one upon which the rulings above quoted 
were made. If then, “the objections should not be pleaded 
as required by section 4184,” the Court has no right to hear 
any issue formed upon it. But the award which is declared 
to be a judgment, final and conclusive, between the parties, 
stands in full force. It must be attacked in the manner pre- 
scribed by the statute, or it can not be done at all. And 
when so attacked, the case is not submitted to the jury, as 
was done on the trial allowed by the Court in this case, up- 
on its original merits, but the issue, as formed by the parties, 
is alone submitted. If the award is attacked for illegality, 
the “ facts” or “circumstances ” which show in what the il- 
legality consists, must be distinctly stated, and the Court 
should confine the jury, on the trial, to the issue formed up- 
on that statement; and it should not permit the case to be 
reheard upon its merits, upon a general charge of illegality. 
As that was done in this case, and as the whole proceeding 
was irregular and illegal, we hold the award to be of full 
force, as a conclusive judgment between the parties, no mat- 
ter whether the charges given by the Court to the jury were 
correct or not. As the Court had no legal issue on trial, no 
charge that he could give the jury could affect the validity of 
the award to which no legal objection had been made. 

It is time the people and the profession should under- 
stand that a submission of their rights to arbitration means 
something, that an award is not like the verdict of a petit 
jury, under our old system—the subject matter of an appeal, 
at the option of either party; but that it is a final judgment 
between the parties, unless objections are filed as provided in 
the statute. This Court has no jurisdiction to review a deci- 
sion made by arbitrators. Our jurisdiction is confined to er- 
rors committed, or alleged to have been committed, by the 
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Superior or certain City Courts. Till the award of the arbj- 
trators has been legally reviewed in the Superior Court, we 
have no power over it. As the jury, on the trial below, found 
in favor of the award, though the trial was irregular and un- 
authorized, we affirm the judgment. Or rather, we hold the 
award, which was legally entered upon the minutes, to be 
the final judgment of the Court between these parties, 
Judgment affirmed. 


WARNER, J., concurred. 


McCay, J., dissenting. 


Whilst I concur in the principles of law announced by the 
Court, in the decision of this case, I am not content with 
their application of those principles in this case. 

At the term of the Court to which the award was returned, 
the plaintiff in error appeared and filed his objection under 
oath, as required by the statute, setting up that the award 
was illegal, because, as the objection says, it was contrary to 
law, and contrary to evidence. This objection the defendant 
in error denied ; issue was thereupon joined, and the parties 
went to trial as the statute provides on that issue, to-wit: 
that the award was contrary to law, and contrary to evidence, 
The whole evidence produced before the arbitrators was read 
to the jury, and the jury, under the charge of the Court as 
to the law, sustained the award ; that is, found it was not con- 
trary to the law and the evidence. All this was strictly in 
conformity to the Code. Everything was done exactly as 
the law requires, with one exception—the specifications, the 
objections made to the award, were not under the rules of 
law, sufficiently specific; they ought to have pointed out 
why it was contrary to law; they ought to have set out the 
evidence, so that the Court might, if the other side did not 
dispute the facts, see that the award was in truth illegal. 

But is not this neglect plainly mere matter of pleading? 
Was it not the duty of the other side to demur? If they saw 
fit to waive this requirement of the law and join issue on the 
affidavit as it stood, did they not have a right soto do? They 
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did not demur but joined issue, weut to trial, and having a 
verdict in their favor are satisfied. They made no point, on 
the sufficiency of this objection before the Court below, 
at all; they make none here; they waived their right 
to do this below and they waive it here. After the argu- 
ment had commenced, this Court, of its own motion, perceiv- 
ing this defect in the pleadings, announced that it did not 
wish to hear arguments upon the merits of the case, as it 
would affirm the judgment, on the ground that the award 
had never been legally attacked, and the whole trial was 
therefore illegal. 

I am not prepared to say that the judgment of the Court 
below ought not to be affirmed. I am inclined to think it 
ought, on the merits, but the parties have not been heard on 
the question, and I do not feel free to decide the case with- 
out a hearing. 

I cannot assent to the judgment of affirmance, on the 
ground taken by the majority of the Court. I do not think 
this Court has any jurisdiction over any matter which occurs 
in the Court below, upon which the Judge has made no de- 
cision. 

I admit this attack upon the award was demurable. But 
no demurrer was made, and the Judge below has not either 
expressly or by implication decided this attack upon the 
award to be good or bad. By joining issue, the plaintiffs in 
error waived the objection, and by not making the point, they 
waive it here. Is this Court to step in, overlook all the 
pleadings in a case, and without any complaint made by either 
party, right up the pleadings, make them conform to proper 
rules, and refuse to hear a case for informality in the plead- 
ings in the Court below? Has not a party a right to waive 
defects in his adversary’s pleadings? Because the law says 
that no note or bill shall be denied unless under oath, will 
this Court deny to the plaintiff the right, if he so chooses, to 
join issue and go to trial on a plea of non est factum, though 
not under oath? If a bill in equity, plea or declaration be 
defective, has not the other side a right to waive the defect 
and go to trial? And is this Court to declare that such 
waivers shall not be made? 
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The successful party in this award might have waived the 
whole award if he pleased. He might have admitted before 
the Court that it was illegal and void. Cannot he consent 
that it may be attacked without the formalities required by 
law. In my judgment this is making the rules of pleading 
of entirely too much importance. If one were tried for his 
life on a defective indictment and convicted, and a new trial 
was moved for, because the jury found contrary to evidence, 
and overruled, and the case was brought to this Court for re- 
view, would this Court go behind the judgment and itself 
make a demurrer to the indictment, or even a motion in ar- 
rest of judgment? Surely not. Ought that to be done to 
sustain an award, which would not be done to save life ? 

For these reasons, I dissent from the direction the majority 
of the Court has given to this case, although I do not dis- 
sent from the principles announced as the decision of the 
Court. 


Ursanus Dart é al., plaintiffs in error, vs. F. H. ORME 
et al., defendants in error. 


A bill was filed by the complainants, alleging that they were the own- 
ers of certain lots in the city of Brunswick which had been sur- 
veyed, marked out and dedicated to the public for a city, in the year 
1733, claiming to derive their title to the lots in said city under ancient 
grants made by the Crown of Great Britain and the State of Georgia, 
and by purchase and possession of the lots held under that title, and 
also alleging, that in the year 1826, Davis and Dart, under pretence of 
authority, under the Head Right Acts of this State, surveyed said lots ~ 
so dedicated and granted as vacant lands, and obtained grants therefor 
from the State, which survey of the lots is alleged to have been fraudu- 
lent and void, without authority of law, and in violation of the law, 
because said lots were not vacant lamds ; that the defendants are offering 
to sell the lots claimed by complainants, under their said fraudulent title, 
and have sold some, and are threatening to occupy the same; that the 
effect of such conduct is to cast a cloud over the title of complainants, 
and greatly diminish the value of their property ; wherefore, the com- 
plainants pray for a discovery as to the fraudulent and complicated 
transactions alleged in the bill, and that the defendants may be re- 
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strained from selling or taking possession of any of the lots of com- 
plainants, and that they may be decreed to bring into Court the alleged 
fraudulent grants, and that the same may be cancelled and decreed to 
be null and void. To this bill the defendants demurred, first, because 
the bill was multifarious. Second, because there was no equity in 
the bill which entitles the complainants to the relief prayed for, and they 
have an adequate remedy at common law. The Court below over- 
ruled the demurrer which is excepted to here: 

Held, That as the complainants derive their title to the lots from the 
same common source, that the bill is not multifarious : 

Held, also, That a Court of Equity will entertain jurisdiction when the 
remedy in the Common Law Courts is not as complete or effectual, as it 
would be in a Court of Equity, and that according to the allegations 
in the complainants’ bill, the Court had jurisdiction to remove the 
cloud cast over the complainants’ title by decreeing that the alleged 
fraudulent grants should be delivered up and cancelled, as well as to 
prevent a multiplicity of suits growing out of titles to lots held under 
them in the city of Brunswick : 

Held, further, That in a controversy between individual persons, a 
grant from the State may be impeached before the Courts for fraud, and 

when the same is void upon its face, or issued without authority of law, 

or against a prohibition in a statute, or for property to which the State 
has no title without making the State a party to the suit, the general 
demurrer to the complainants’ bill for want of equity was properly over. 
ruled by the court below. 










Multifariousness, etc. Before Judge SEssions. 
November Term, 1869. 


Equity. 
Glynn Superior Court. 





Francis H. Orme, of the County of Fulton, and Seaborn 
J. Benning, administrator of Seaborn Jones, deceased, of the 
County of Muscogee, averred as follows: 

About the year 1733, the city of Brunswick was founded 
by Gen. Oglethorpe, acting for the King of Great Britain. 
The site was selected, a plan of streets, squares and bound- 
aries was adopted, and by that plan the site was surveyed, 
marked out and dedicated to the public for a city. But none 
of the ground was cleared up, nor were any improvements 
made, except perhaps by one or two persons. The site re- 
mained in this condition for many years. In 1771, the lines 
and marks having become much obliterated, and the settle- 
ment not having much increased, the British Parliament 
ordered a resurvey according to the original plan. At the 
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same time the King began to grant lots on liberal terms to 
purchasers. Thus stimulated, the city commenced growing 
and many persons obtained grants from the Crown. 

In 1776 came the revolutionary war, which arrested the 
growth of the city. Afterwards the State repeatedly passed 
laws for its benefit and advancement — one in 1787, to make 
it a port of entry on a footing with Augusta and Savannah; 
one in 1788, appointing commissioners for it and ordering it 
to be resurveyed and laid out according to the original 
plan; and in 1796, one similar but more extensive. 

This last Act appointed George Purvis and others com- 
missioners of Brunswick, with power to lay out “ the town of 
Brunswick” “as nearly as possible to the original plan 
thereof, and cause the streets of the same to be opened and 
the lots plainly marked or staked off.” The Act further 
says, “that the commissioners shall immediately after the 
said town shall be so laid off, advertise the same in some 
public gazette of this State for nine months, giving notice to 
all holders or owners of lots” “to make a return thereof to 
said commissioners, specifying the number of lots so held or 
claimed by him, her or them,” and requiring from each the 
payment of one dollar towards defraying the expenses to 
“accrue in laying out and ascertaining the same,” and de- 
claring “ that all lots that shall not be returned to said com- 
missioners within nine months as aforesaid, shall be by them 
advertised for sale— giving six months notice thereof in, the 
public gazettes of said State,” and imposing a fine of $500 
on any person who “may attempt to run up” any part of 
the said town of Brunswick. 

This Act the commissioners executed. They caused George 
Purvis, one of their number, to resurvey the town and mark 
the streets and lots. The streets, however, were not opened 
except to a limited extent. Purvis made a map of the town 
and returned it to the Surveyor General. This map is the 
true and correct map of Brunswick. Many persons failing 
to return their lots to the commissioners and pay the assess- 
ment of one dollar, those lots were by the commissioners ad- 
vertised and sold according to the Act. 
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Many lots had been granted by the King before the 
revolution — many by the State after the revolution. Both 
kinds amounted in all to about 432 out of 656, the whole 
number in Brunswick. The remainder were sold under the 
Act. 

Thus, before the year 1800, all the lots in Brunswick had 
by grant or sale passed from the King and State into private 
hands. Still Brunswick would not grow. In 1800 the area 
of its settlement was only a few lots on Turtle river in the 
northwestern part of the site. About that time most of the 
lot owners seem to have despaired of the fortunes of Bruns- 
wick, as a city. They sold or forever abandoned their un- 
settled lots, to be cleared up and converted into fields for 
agricultural purposes. Accordingly, in four or five years, 
all outside of the little settlement on Turtle river was cleared, 
fenced and put in cultivation by three or four persons. In 
this condition, passing from hand to hand as agricultural 
land, it remained until by an Act of the Legislature the 
streets were partially opened in 1834. Afterwards the fields 
and opened streets and squares, for the most part, gradually 
grew up in woods, and the city assumed its present condition. 

In 1826 the fields outside of the little settlement on Turtle 
river were occupied and cultivated by three or four persons ; 
those on the east and northeast by James C. Mangham and 
Robert Hazlehurst; those next to Mangham on the south, 
by James A. D. Lawrence; and the remainder south of 
Lawrence and extending to Turtle river, by Mary and Robert 
Piles. ‘These occupants, or their predecessors and privies, 
had, without interruption in the occupancy, thus held and 
used these fields from about the year 1800. In 1826, they 
all, except Robert Hazlehurst, sold and conveyed their fields 
to Moses Eastman. He then immediately succeeded to the 
use and occupation, which they had had. Soon afterwards 
he sold and conveyed an undivided interest in the lands to 
Seaborn Jones and Sheldon C. Dunning, who with him con- 
tinued the use and occupation until their several deaths, 
many years afterwards, he dying in 1850, Dunning in 1858 
and Jones in 1864. The particulars of Eastman’s purchases. 
and of the subsequent title are as follows: 
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On or about the 19th of August, 1826, James C. Mangham 
sold and by deed conveyed to Moses Eastman a parcel of land 
in the town of Brunswick, containing fifty acres, more or less, 
ae * °°: FF %, 

Urbanus Dart, one of the defendants, was a witness to the 
deed, which was recorded in the Clerk’s office of the Superior 
Court of Glynn county, on the 5th of November, 1827. The 
upper part of this parcel of land was cleared, fenced and cul- 
tivated in 1806 or 1807 by Mrs. Payne. She kept it fenced 
and cultivated for a few years, and then sold it to Patrick Gib- 
son, who kept it fenced and cultivated for several years, and 
then sold it toRobert and Mary Piles, who kept it fenced and 
cultivated for several years, and then sold it to J.C. Mangham, 
who kept it fenced and cultivated until he sold it and tlie lower 
part to M. Eastman. The lower part of this parcel of land was 
cleared, fenced and cultivated by Ann C. McKenzie prior to 
1807. She continued to keep it fenced and cultivated until 
it passed to James C. Mangham, by her marriage with him, 
when he continued to keep it fenced and cultivated for more 
than seven years. In 1834, when the streets were partially 
opened, he ceased to cultivate such of the ground as became 
streets, retaining possession of the remainder and cultivating 
some of it, by himself or his tenants. 

On or about the 27th of June, 1836, Eastman conveyed 
by deed to Sheldon C, Dunning two undivided third parts of 
the fifty acres. henceforth they held it in common and by 
themselves or their tenants kept parts of it enclosed and cul- 
tivated until the death of Eastman, in 1850, when Dnnning 
and Mrs. Eastman, the administratrix and only heir of East- 
man, continued the same use and occupation until his death, 
in 1858. 

On his death his heirs succeeded to his interest, and one of 
them, H. D. Weed, became his administrator. Between him 
and Mrs. Eastman a division or partition of the lots, sup- 
posed to be contained in the fifty acres, was made. 

Soon afterwards, Francis H. Orme, purchased from her all 
of her interest, and about the same time he purchased from 
the heirs of Sheldon C, Dunning all their interest. 
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On or about the fifth day of August, 1826, the parcel of 
land in Brunswick, containing thirty acres, more or less, 
bounded as follows: * * * *, 

This parcel of thirty acres, about the year 1804 or 1805, 
was cleared by Benjamin Hart, one of the grantees of bay 
lot number forty-four, in or near said parcel ; or by Ann Mc- 
Leod, who about that time purchased the same from Hart, 
and received his deed forit. She, after cultivating it for two 
or three years, sold and conveyed it to Dr. Geo. Dupree, who 
cultivated it for two years, and then sold and conveyed it to 
Patrick Gibson, who cultivated it for two years and then sold 
and conveyed it to Robert and Mary Piles. Two or three 
years afterwards they sold and conveyed one-half of it to Dr. 
Geo. Dupree—having continued the cultivation of the whole 
of it up to that time, and continuing still to cultivate the un- 
sold one-half. This half they continued to cultivate for 
about two years, when they sold and conveyed it to Dr. 
Dupree. He cultivated the whole until on or about the ...... 
day Of .....000 1825, when he sold and conveyed it, and half 
the crop then on it, and an old house, to James A. D. Law- 
rence. Lawrence sold and conveyed it, as aforesaid, to East- 
.man—having cultivated it up to thesale. Eastman then, by 
himself or his tenants, continued the cultivation until about 
the 6th of January, 1830, when he sold and conveyed the un- 
divided half of it to Seaborn Jones, the intestate of Sea- 
born J. Benning. ‘They continued the same use and occupa- 
tion until about the middle of 1834, when streets were par- 
tially opened through it. After that time they continued the 
use and occupation of such parts of it as were not streets un- 
till the year 183..., when Eastman sold his interest to S. C. 
Dunning. Afterwards Jones and Dunning continued the 
use and occupation until Dunning’s death, in 1858. Soon 
after his death, Orme, in the manner aforesaid, bought his 
interest from his heirs, 

On or about the 4th day of August, 1826, Mary Piles, 
widow of John Piles, and Robert S. Piles, by deed sold and 
conveyed to Moses Eastman all those town lots or parcels of 
land in the town of Brunswick, containing sixty-four acres, 
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more or less; “ which said lots,” the deed states, “ were orig- 
inally cleared by Patrick Gibson, and by him * * = ¥* 
conveyed to the said parties of the first part, and which have 
since been in the cultivation and occupancy of” them “and 
their tenants.” 

This parcel of land is more particularly described in an 
agreement for the temporary continued occupancy of said 
parcel, and of Bay lot No. 44, made by the parties contempo- 
raneously with this deed, as follows: “ That the conveyance 
of the lots in quit-claim means the whole interest of the Piles 
family therein, and which heretofore, and for these many 
years, they have held and possessed, part of which was cleared 
by Abrams’ agent, part by Gibson, and another part by the 
Biles family, bounded * * * * © * 

Of this parcel of sixty-four acres, fifteen or twenty acres 
were cleared and enclosed prior to 1800, probably by John 
Piles or Mary Piles; she was in possession of them in 1807, 
cultivating them that year. She and Robert Piles jointly 
continued the possession and cultivation until the accession 
of Eastman under their deed and agreement aforesaid, in 
1826. 

Twenty acres were cleared and fenced by Benjamin Hart, 
the grantee of bay lot forty-four, long before the year 1800. 
This lot lay within said enclosure, and the enclosure was ad- 
jacent to his residence. In 1809 the fence was repaired and 
Ann McLeod cultivated the land under a purchase from 
Hart. In 1810 she sold out to Abrams, who built a house 
on lot forty-four, cleared up all the rest of the-sixty-four acres 
then uncleared, and cultivated this newly cleared ground, 
and the twenty acres acquired from Ann McLeod. Abrams 
was acting mainly as agent for Patrick Gibson, who the next 
year, 1811, joined him in the possession and cultivation. 
This joint possession and cultivation continued for two or 
three years, when Gibson bought out Abrams, and then sold 
and conveyed the whole interest to Mary Piles and Robert 
Piles. This was in 1812 or 1813. They immediately went 
into possession and continued possession and cultivation un- 
til they sold and conveyed to Eastman, as aforesaid, in 1826. 
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Eastman, by himself or his tenants, succeeded to the posses- 
sion and cultivation, and continued the same until about the 
6th of January, 1830, when he by deed sold and conveyed to 
Seaborn Jones one undivided half of the sixty-four acres, as 
well as of the thirty acres afuresaid, and of certain lots men- 
tioned by number. By another deed he sold and conveyed 
to Sheldon C. Dunning, in 1836, his remaining interest in 
the land. Dunning died in 1858, soon afterwards, as above 
stated ; his heirs sold his interest to Orme. The use and oc- 
cupation of the land was kept up continuously under the suc- 
cessive titles. 

Of these three parcels of land, the first, of fifty acres, was 
known as the Mangham land; the second, of thirty acres, as 
the Lawrence and Dupree land; and the third, of sixty-four 
acres, as the Piles land. They made one body, lying in the 
central and southern part of Brunswick. In 1826, Eastman 
acquired all the parcels constituting the body. Subsequently 
Eastman’s interest passed into others, as above stated. Finally 
it vested in complainants. 

On or about the 6th of October, 1772, George the III, by 
James Habersham, President of the Council and Commander- 
in-Chief in the province of Georgia, under the great seal of 
that province, gave and granted to Juseph Habersham, his 
heirs and assigns, wharf lot number one in the town of Bruns- 
wick. On or about the 4th of August, 1772, he in like man- 
ner gave and granted to the same Joseph Habersham, his 
heirs and assigns, town lot number one in the same town. 
On or about the 11th of June, 1837, Robert Habersham, 
Joseph Habersham, and Robert Habersham, as administrator 
of William Habersham, by deed reciting that they were the 
heirs of the late Joseph Habersham, sold and conveyed in 
fee simple to Moses Eastman both of the lots aforesaid. They, 
as the deed revites, were, together with said deceased, William 
Habersham, the heirs of the King’s grantee, Joseph Haber- 
sham. On or about the 13th day of January, 1830, East- 
man by deed sold and conveyed in fee simple to Seaborn 
Jones, one undivided half of both of said lots, and in 183.., 
to 8. C. Dunning the other undivided half. 
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On or about the 4th of August, 1772, George ITI, in like 
manner, gave and granted to John Habersham, his heirs and 
assigns town lot number two, and afterwards, on or about the 
6th of October, 1772, wharf lot number two. On or about 
the 12th of March, 1827, Robert Habersham and Mary B, 
Habersham, his wife, Joseph Habersham and Susan JP, 
Habersham, his wife, Joseph C. Habersham and Ann Ward, 
by deed reciting that they were the heirs of John Habersham, 
the elder, deceased, (as they were,) sold and conveyed in fee 
simple to Moses Eastman both of these lots. Eastman, in 
1830, by his same deed conveyed one undivided half of them 
in fee to Jones. In 183.. Eastman conveyed the other half to 
Dunning. 

Bay lot forty-four was granted about the same timeand in the 
same manner to John Rudolph and Benjamin Hart. After- 
wards they sold and conveyed it in fee to Mary and Robert 
S. Piles, who in 1826 sold and conveyed it, with warranty of 
title, to Moses Eastman, the consideration being $500. 
Eastman, by his deed aforesaid, in 1830, sold and conveyed 
one undivided half of it toSeaborn Jones. In 183.... he con- 
veyed the other half to Dunning. 

About the same time grants were issued for the above lots, 
namely, for bay lot number thirteen and water lot number 
thirteen, to John Simpson and James Habersham. (Simpson 
proved a tory and Habersham acquired the whole interest.) 

For water lot number thirty-five, to James Habersham; for 
bay lot number thirty-five, to James Habersham and Jacob 
Weed, (soon afterwards James Habersham-acquired Weed’s 
interest and became the sole owner); for water lot number 
forty-three to James Habersham, junior, son of said James 
Habersham; for town lot number eighty-five to James 
Habersham ; and for town lot number one hundred and 
seventy-one, to James Habersham, senior and James Haber- 
sham, junior. Afterwards, on or about the Ist of Novem- 
ber, 1826, Stephen Elliott, by two deeds, sold and conveyed 
to Moses Eastman numbers 13, 13, 35, 35, 43, 85 and 
one-half of number one hundred and seventy-one. At the 
time of these conveyances Stephen Elliott, as heir to the two 
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Habershams, James, senior and James, junior, or as a pur- 
chaser, owned the whole interest in all the lots, except 171, 
and the half interest in that lot. Moses Eastman, by his 
deeds aforesaid, conveyed the one undivided half of all these 
lands to Seaborn Jones, and the other to Dunning. 

On or about the 5th of July, 1774, George the Third, by 
his Captain-general, Commander-in-chief and Governor of 
the province of Georgia, Sir James Wright, gave and granted 
under the great seal of said province, (by two grants) to Noble 
Wimberly Jones, his heirs and assigns, wharf lot number four 
and bay lot number four in Brunswick. On or about the 6th 
of October, 1772, he, by his President of the Council and 
Commander-in-chief in the province of Georgia, James 
Habersham gave and granted under the great seal of said 
province, town lot number fifty (50) to Noble Jones, Esquire, 
his heirs and assigns. On or about the 19th day of January, 
1773, he, in like manner, gave and granted to Noble Jones, 
his heirs and assigns, wharf lot number fifty (50.) On or about 
the 6th October, 1772, he, in like manner, gave and granted 
to said Jones, his heirs and assigns, town lot number one 
hundred (100.) About the same time he granted to John 
Jones, his heirs and assigns, town lot number fifty-six (56.) 
Afterwards, on or about the 16th of April, 1826, George 
Glenn, as administrator of Noble W. Glenn, by deed, reciting 
that Noble W. Glenn, at his death, was entitled to the lots 
aforesaid, by purchase, as one of the heirs of the late Dr. 
Noble W. Jones, and that he, George, as his, Noble W. 
Glenn’s administrator, had applied for and obtained leave 
of Court to sell the same —sold and conveyed the lots afore- 
said to Moses Eastman. This recital in the deed was true, 
and the whole interest in said lots passed by said deed into 
Eastman; and afterwards from Eastman to Dunning by said 
deed. 

Town lots 240, 241, 242 were granted to F. O’Neal. 
Afterwards, on or about the first Tuesday in .. .....e.eeee eee 
1826, they were sold at sheriff’s sales in Glynn county, onl 
purchased and paid for by S. C. Dunning, though the title 
was made by the sheriff to Charles Dunham. The lots were 
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subject to such sale, and a trust of the entire interest in them 
resulted to Dunning. The interest of Dunning in all of the 
foregoing lots was conveyed by his heirs to Orme, by their 
above-mentioned deed. 

Lots numbers 111,112, 269, 336, 366, 491, 492, 493, 494, 
532, 552, 553, 12 water and 12 bay, were given and granted 
by George the Third in 1772, or soon afterwards, to Henry 
Osborne. Numbers 133, 386, 387, 388, 389, 429, 432, 436, 
437, 443, 444, 445, 446 were given and granted in 1776, or 
not long afterwards, by the State of Georgia, to the same 
Henry Osborne. In 1826 James G. Osborne and John H. 
Osborne, only children and heirs of Henry Osborne and 
Mrs. Osborne, his widow, to whom these lots were left by 
his will, conveyed all their interest in them to Seaborn Jones, 

Eastman, Dunning and Jones respectively, by themselves 
and their agents or tenants, at the times aforesaid, when they 
acquired title to said lots, went into the possession, use and 
occupation of the same, and afterwards kept such possession, 
use and occupation continuously, in the same manner as they 
did of the three large parcels of land. 

On the 21st December, 1834, the Legislature passed an 
Act requiring the streets and public squares of Brunswick to 
be opened. Eastman, Dunning and Jones believing this to 
be a good law, waived their rights and allowed the streets and 
squares included in their boundaries to be opened. Accord- 
ingly those streets and squares were partially opened. A fter- 
wards the possession, use and occupation was confined to the 
parts of their land in which there were no streets or squares, 
or in which these had not been opened. As to those parts, 
they kept diligent watch and guard over them, and such pos- 
session and use as the nature of the case admitted. They em- 
ployed agents in Brunswick, at great expense, to protect the 
property and prevent intrusion. 

In 1827, the year after the property was acquired by East- 
man, Dunning and Jones, they commenced paying taxes on 
it—Eastman or Dunning generally making the returns and 
paying the taxes. In that year Eastman’s return was made 
to the Tax Receiver of Chatham county, where Eastman re- 


sided. 
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In that return he set down the number of lots in the parcel 
of fifty acres at one hundred and twenty-nine, as follows: 
x * * * * * * * and the number of lots in the 
two parcels of thirty acres and sixty-four acres, making to- 


gether ninety-four acres, at one hundred and forty, as fol- 
ee = § * * 


lows: 
In the return he stated that these one hundred and forty 


lots were only a part of the lots embraced in the ninety-four 
acres, but that they were as near the whole number as could 
then be ascertained. And this statement was true. Other 
lots were added in subsequent returns, But within the bound- 
aries of all the three parcels were some lots which were never 
ascertained, and never returned for taxation. They claim 
every lot within said boundaries. 

In this return Eastman also returned ten and one-half lots 
separately, as follows: * * * 

On all of the foregoing lots (two hundred and seventy- 
nine and a half,) Eastman paid the taxes for 1827 and 1828. 

The next return for taxes, which is in possession of com- 
plainants, was made in 1838 or 1839. In that return two 
hundred and eighty-eight lots are set downas follows: * * 

This was the number of lots which had been returned for 
eight or nine years previously, and which was returned after- 
wards, until Dunning’s death, in 1858. But even this num- 
ber does not embrace all of the lots within the boundaries of 
the land. 

The title acquired by Eastman, Dunning and Jones in 
1826, was regarded and treated as the full and perfect title 
by the citizens of Brunswick, by the corporate authorities of 
Brunswick, by the tax-officers of Brunswick, and by those of 
Glynn county. The lands were year after year taxed as be- 
longing to them. One of the assessments (that for 1858,) is 
in the possession of complainants. It, however, embraces 
only the lots in the two tracts of thirty acres and sixty-four 
acres, amounting to one hundred and fifty-eight acres. The 
assessment for the lots in the fifty acres, though also made, is 
not in their possession. The assessment referred to is as 
follows; * * * % &% % & & 
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This continual assessment of the lots to Jones, Dunning 
and Eastman by the city authorities for so long a time, wag 
and is high evidence that the lots belonged to them. In. 
deed, it is now by special statute made conclusive evidence, 
On the 22d of December, 1857, the legislature passed an Act 
additional to an Act to incorporate Brunswick, declaring that 
when a lot is assessed to a person as owner, nothing shall 
prevail against the presumption that it is his but his written 
disclaimer of ownership upon the records of the city of 
Brunswick. The taxes paid on said lots by Dunning, East- 
man and Jones for so many years, amounted to many thou- 
sands of dollars, not counting interest. 

Not only was the title of Dunning, Eastman and Jones 
thus recognized for so many years by the city and county 
authorities, but it was equally for the same length of time 
acquiesced in by the original grantees and original purchasers 
of the lots. Few if any of those grantees or purchasers ever 
set up any title to the lots adverse to that of Dunning, 
Eastman and Jones, or to that of the persons from and 
under whom they claimed, that is to say, during a period of 
from sixty to one hundred years. 

This acquiescence for so many years not only authorizes 
but requires the Court and jury to presume that the first oc- 
cupants of the lots (above claimed) or some of their succes- 
sors, had conveyances to the same from such original grantees 
or original purchasers, and that if such conveyances cannot 
now be produced, it is because they have been lost or des- 
troyed by lapse of time. 

On or about the 9th of September, 1826, William B. 
Davies, now deceased, procured Urbanus Dart, at that time 
the County Surveyor of Glynn connty, to survey for him 
under pretence of authority from the Head Rights Acts, the 
southern part of the city of Brunswick, consisting of one 
hundred and eighty-eight acres of land. On the 29th of 
September, 1826, Dart, under the same pretence, surveyed 
for himself the other or northern part of Brunswick, consist- 
ing of one hundred and eighty-one and one-quarter acres of 
land. In these surveys Davis and Dart acted in concert and 
confederacy. 








ATLANTA, JUNE TERM, 1870. 389 
=. Dart ef al., vs. Orme et al. 

The surveys were void. Not only were they unauthorized 
by any law, but they were expressly forbidden by statute. 
The lands were not vacant, and the law does not authorize 
the survey of any but vacant lands. They were not vacant, 
because : 

First, They had been and were still dedicated for a city— 
the city of Brunswick. They constituted the site of Bruns- 
wick. That site had as long before as 1733 been by General 
Oglethorpe, acting under the authority of the King of Great 
Britain, planned, surveyed and dedicated as acity. In 1771, 
as appears by the Act of 23d December, 1832, the Parliament 
of Great Britain “laid out a plan of the town of Brunswick,” . 
according to which plan Bay street had a width of 180 feet. 
All the streets and squares were surveyed. This plan was 
only the plan of Oglethorpe reaffirmed and renewed. In 
1787, in 1788, in 1796, and many times afterwards, the 
Legislature not only recognized but approved and confirmed 
Brunswick as a city, and the original plan by which it had 
been surveyed. The Act of 1787 appoints James Spalding 
and others Commissioners for the port of Brunswick, placing 
it on the same footing as Augusta and Savannah. The Act 
of 1788 appoints John Houston, General Lachlin McIntosh 
and others, Commissioners to resurvey it “ as near as pos- 
sible to the original plan,” and to sell “ vacant lots,” declar- 
ing that nothing in it shall “affect the right or title of any 
person or persons claiming or holding a lot or lots within 
said town as laid down in any legal plan thereof.” The Act 
of 1796 is similar, but more decisive. It appoints George 
Purvis and others, Commissioners of the “town of Bruns- 
wick,” with power “ to lay out the town as nearly as possible 
to the original plan,” and power to sell lots and to lease the 
commons. Above all, it prohibits, under a penalty of $500, 
all persons from running up any part of the town or com- 
mon of Brunswick. In 1813, 1814, 1817, 1818, 1819, 1821, 
1823 Acts were passed recognizing Brunswick as a city. 

Secondly, The site of Brunswick was not vacant because all 
or nearly all of the lots therein had been granted by the King 
or by the State, or been sold by the State’s authority. Long 











390 SUPREME COURT OF GEORGIA, 


Dart et al., vs. Orme ef al. . 


before the year 1826—the year of Dart and Davis’s surveys 
—the number of lots which had been granted in Brunswick 
by the King, or by the State was about four hundred and 
thirty-two, the whole number being six hundred and six, 
Before 1800 the Commissioners under the said Act of 1796, 
had sold all or nearly all the remainder. Thus, by the year 
1800, or thereabouts, all title had passed into private persons, 
and there could afterwards be no vacant land. Certainly, 
the whole was not vacant. 

Thirdly, The site was actually occupied ; a small part of it 
on Turtle river, as a town, the remainder as plantations or 
fields enclosed and in cultivation, with residents and resj- 
dences. The town had been there for fifty or sixty years; 
the plantations or fields for more than twenty. 

Fourthly, The surveys were void by the express words of 
two statutes. 

The statute of 1785, to amend and repeal some parts of 
the land Acts, declares that “ Where it shall appear that any 
surveyor has knowingly run across another’s line, or sur- 
veyed land before surveyed, the last mentioned survey shall 
be deemed null and void, and such surveyor liable to a fine 
of fifty pounds for every offense.” Dart in said surveys 
knowingly followed the lines which had been laid out for the 
city of Brunswick. He knew that the two surveys constituted 
a survey of the city of Brunswick by its exterior lines, and 
that the dividing line between the two surveys crossed many 
of the street lines and lot lines of the city. 

The statute of 1796, above referred to, absolutely prohibits 
every person, under a penalty of $500 00, from running up 
“any part of the town or common of Brunswick.” 

These surveys were so lawless and audacious that they at- 
tracted the attention of the Legislature. On the 30th of 
of November, 1826, less than three months after they were 
made, the Legislature passed an Act, which, after appoint- 
ing Commissioners of Brunswick, declares “ That said Com- 
missioners are authorized and required to carry into full ef- 
fect all the provisions and intentions of the law of 1796, as 
far as relates to the towns and commons of Brunswick and 
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Frederica.” Accordingly, Davis, for his part in the surveys, 
was soon after prosecuted and convicted under the Act of 
1796. Dart made his peace with the Commissioner by writ- 
ing a letter to one of them, Robert Hazlehurst, in which he 
promised to withdraw his survey and to claim nothing un- 
der it. 

The two grants were void, because issued without authority 
of law against the prohibition of statutes, and for property to 
which the State had no title ; and because procured by fraud. 
- First, The surveys were void, and the same are no sur- 
veys, as has been shown, and no authority is given by the 
Head Rights Acts for issuing grants, except on surveys, and 
such surveys as those Acts contemplate. 

Secondly, The grants were against the prohibition of the 
two statutes. The Act of 1796 prohibited the surveys. The 
grants were only carrying out the surveys, and the prohibi- 
tion must equally extend to them. 

The Act of 1785, to amend and repeal parts of the Land 
Acts, declares that “no grants shall be signed till the survey 
has been advertised by the surveyor of the county, at least 
three months after it has been recorded by the said County 
Surveyor.” These surveys had not been recorded and after- 
wards been advertised for three months by the County Sur- 
veyor, at the time when the grants were signed. The sur- 
veys were never recorded or advertised at all by the County 
Surveyor. 

Thirdly, Phe State had no title to the property covered by 
the grants. That property, as it has been shown, was not 
vacant. It had been dedicated by the Crown and by the 
State for the town of Brunswick ; the lots had been granted 
by the Crown, or by the State, or they had been sold and 
conveyed by the Commissioners of Brunswick, acting under 
authority derived from the State; the property was at the 
time actually occupied—a small part as a town, and the rest 
as plantations and fields in cultivation, with houses, enclo- 
sures and residents. The property had been in this condi- 
tion for many years; the town part for more than fifty years, 
the other part for more than twenty. Title had passed out 
of the State. 
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Fourthly, The grants were obtained by fraud. The con- 
duct of Dart and Davis was such as to induce, and did induce 
all persons interested, including Eastman, to believe that 
they would abandon the survey. They both so spoke and so 
acted as to make this impression on all persons owning prop- 
erty in Brunswick. They said they would withdraw the 
surveys, and not attempt to carry them out. Dart put this 
in a letter to Robert Hazlehurst, one of the Town Commis- 
sioners. ‘They took no steps to obtain the grants, for a long 
time. The surveys were not recorded or advertised by the 
County Surveyor. Suspicion was quieted and confidence re- 
stored. Therefore, no caveats were filed against issuing the 
grants, At the end of more than two years, when they 
thought the time was about to expire within which grants 
were obtainable, they suddenly and clandestinely applied for 
grants, and grants were issued to them. But for these assur- 
ances, and this apparently corresponding conduct, caveats 
would have been filed to the grants not only by Eastman, 
who had specially authorized Eleazer Early to enter caveats, 
but by the Commissioners of Brunswick, and by many of its 
citizens. 

When this became known, the indignation of the people of 
Brunswick was excited. To lull the excitement which might 
burst into acts of violence, Messrs. Dart and Davis issued 
their manifesto to the public in the Darien Gazette, in 1829. 
The document is as follows: * * * 

This being a solemn disclaimer of all adverse intentions 
towards bona fide owners, seemed to render the grants harm- 
less. Excitement subsided. 

For a time this pledge was kept. But in 1835 and 1836, 
they began to claim title and sell under their grants, and in 
one or both of those years, they each sold many lots covered 
by their grants. Davis sold nearly all of the lots covered by 
his grant to Erastus Fitch, of New York, who soon after- 
wards sold them to Amos Davis, of Maine, and Abraham 
Colby, of Massachusetts ; the remainder of those lots he sold 
to Amos Davis and Abraham Colby. Dart also sold to the 
same two persons a large number of the lots included within 
his grant. 
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All the lots thus acquired by Davis and Colby, they, in 
1837 or 1838, sold to Charles Cartwright, Simon Greenleaf 
William H. Gardner, of Boston, sometimes called the Boston 
Company. In 1850 or 1851, Cartwright, Greenleaf and 
Gardner sold all the lots to Amos Davis and Samuel B. 
Brooks. In 1852 Davis and Brooks were incorporated by 
the Legislature, under the name of “The Proprietors of the 
City of Brunswick ;” and whatever title they had to the 
lots passed to the corporation by their conveyance, or by 
operation of the charter. 

Which lots were the ones conveyed as aforesaid, or whether 
the conveyances were in the order and to the parties as afore- 
said, is unknown to complainants, but well known to Dart 
and to the corporation. These statements are founded on in- 
formation and belief, viz.: Said corporation has a chain of 
conveyances to said lots from Dart and William B. Davis, re- 
spectively, and the corporation claims title under their grants, 
insisting that those grants are valid. Of the lots embraced 
in Dart’s grant, a large portion, including some of those 
claimed as aforesaid by complainants, are claimed by Dart 
under his grant. But which are those retained and claimed 
by him, and of these which are those claimed by complain- 
ants they do not certainly know, but he does well know. 
Counsel applied for information to Major Schlatter, the agent 
of the corporation, as to which were the lots the corporation 
claimed, but he, without refusing to give the information, 
failed to give it; and for the reason, as they believe, that he 
was unwilling for them to have it. Complainants can ob- 
tain information of the lots they claim, which are also claimed 
by the corporation and by Dart, only by a discovery from 
them in equity. The corporation and he are acting in con- 
cert and confederacy, as they are informed and believe. They 
are in privity with each other, because the conveyance made 
by Dart, under which the corporation claims, is a conveyance 
containing a covenant of general warranty of title, which 
runs with the land. 

The corporation and Dart are offering to sell, and threaten- 
ing to occupy complainants last mentioned lots, and that they 
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have sold some of those lots, but which, though well-known 
to them, is unknown to complainants. The effect of this con- 
duct is to cast a cloud over complainant’s title, and greatly 
to diminish the value of their property. 

The grants to Dart and Davis were and are void. If the 
grants are void, all title derived from them is void—even al- 
though those holding that title may have acquired it without 
notice that the grants were void. But they acquired it with 
full notice that the grants were void—because: The grants 

‘with their plots show on their face that they were issued un- 

der the Head Rights laws, and therefore that they could be 
valid only if for vacant lands; and the descriptions of the 
lands granted in connection with the plots show that the 
lands were not vacant, but constituted by metes and bounds 
the precise site of Brunswick; and that the site of Bruns- 
wick was land not vacant, land not subject to be surveyed 
and granted under the Head Rights Acts, was matter of law— 
many public Acts having recognized and affirmed Brunswick 
to be a city, and its site to be dedicated for a city—one of 
them absolutely prohibiting, under penalty, the survey of 
Brunswick as vacant land. Among those Acts are the Acts 
above mentioned of 1787, 1788 and 1796. The plots, with 
the notes subjoined to them, show also that the surveys on 
which the grants were founded were never advertised by the 
County Surveyor. Not only the said corporation, but all the 
persons under whom they claim as mesne conveyancers be- 
tween them and Dart, and them and Davis, thus had _ notice 
of the matters aforesaid. 

By the growth of trees, the decay of fences, the removal 
and decay of posts and stakes and other effects of time, or 
design, the boundaries of the streets and squares of Bruns- 
wick, as well as of their bodies of land, have disappeared ; 
the boundaries of their bodies of land bisect or touch many 
Jots and squares, and it is difficult to ascertain the lots and 
squares which they bisect or touch, and where they bisect or 
touch them, and consequently the identity of the lots along 
their boundaries is in dispute, and most if not all of those 
lots are claimed by the said Dart and said corporation as be- 
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ing without said boundaries. Ascertaining and settling these 
boundaries in equity would prevent a very large number of 
suits at law, and save much time, trouble and expense. 

In regard to the lots which the corporation has in good 
faith sold, if the corporation will turn over the purchase- 
money, they will ratify the sales. In regard to the unsold 
lots belonging to them, but claimed by the corporation or by 
Dart, they make this offer: That by consent of parties, the 
Court may appoint some fit person to take charge of those 
lots and sell them, as the representative of all the litigants ; 
so that purchasers may get good titles to the lots, and the 
litigants contend only for the purchase money. 

In consideration of the premises, they prayed that the said 
corporation and the said Dart answer interrogatories addressed 
to them : 

They waive all other or further discovery from the defend- 
ants than full answers to the questions, and the production of 
the papers and documents, for the production of which they 
asked; and that the said the proprietors of the City of 
Brunswick may be compelled to bring into Court the said 
two grants: one to Dart, and the other to William B. Davis, 
to be cancelled; and that the said grants be cancelled and 
decreed to be null and void, and that the said defendants 
may be restrained from selling or taking possession of any 
of the lands or lots as aforesaid ; and that a Receiver may be 
appointed to take charge and possession of the property, 
pending the litigation, with power to sell the same, or any 
part thereof, and account for the proceeds of sale; and that 
the said defendants may be restrained from withholding and 
detaining the possession of any of said lands or lots; and that 
the said The Proprietors of the City of Brunswick may ac- 
count to and pay over the principal and interest of any 
money which they may have received for the sale or rent of 
any of said lands or lots, and may deliver up any notes or 
other securities they may hold for rent or unpaid purchase- 
money of any of said lands or lots; and that the boundaries 
of said lands may be ascertained and established by a survey 
made under the order and direction of Court; and that the 
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title to the lands and lots claimed by them, as aforesaid, may 
be affirmed and established and they be quieted in the pos- 
session and enjoyment of the said lands, and for general re. 
lief. 

The bill was demurred to upon the grounds that it was 
multifarious, it contained no equity and complainants had 
an ample and complete remedy at law and that they had lost 
their supposed rights by laches. The demurrer was over- 
ruled and that is assigned as error. 


James L, SEwarD and Joun M. GuEerRArpD for plaintiffs 
in error. I. Multifariousness, The joint interests of both 
complainants are united in a bill with several interests of each 
complainant: 2 Maddock’s Chan., marg. p. 177, 294; Story’s 
Eq. Plead., 230; Cooper’s Eq., 182; Harrison vs. Hogg, 2 
Vessey, jr., 323; Dilly vs. Doig, do., 486 ; Boyd vs. Hoyt, 
5 Paige’s Chan. R., 65, 79; Marselis vs. Morris Canal Co., 
Saxton’s R., 31; Marshal vs. Means, 12 Ga. R., 65. Under 
prayer for account the Court must settle what portiun of the 
rents and notes which it is asked shall be surrendered belongs 
to complainants jointly and to each severally. It must also 
settle boundaries between complainants’ joint and several 
lands as well as between them and the proprietors of the 
city of Brunswick, for land lying outside of the boundaries 
claimed in bill, and set aside such sales as complainants do 
not affirm: Salvidge vs. Hyde, 1 Jacob, 151; Mole vs. 
Smith, do.,490. The titles of complainants as to the lots held 
in severality, spring from separate sources and are in every 
way independent. Their grantors could not join in a bill. 
There is no connection between these separate and distinct 
matters: Code, sec. 3197; 2 Ga. R., 419; 8 do., 239; 1 
Brown’s C. C., 201; Yeaton vs. Lenox, 8 Peters’, 127. If 
bill is multifarious, charge of combination will not save it: 
1 Ga. Dec., 24; Cooper’s Eq., 182. 

II. There is an adequate remedy atlaw. 1. Ifa patent is 
absolutely void on its face, or the issuing thereof was without 
authority or was prohibited by statute, or the State had no 
title, it may be impeached collaterally in a court of law in an 
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sotion of ejectment : Code, sec. 2330; Patterson vs. Winn, 
11 Wheat., 384; The Commissioners vs. Dart et al., R. M. 
Charlton’s R., 497; Hilliard vs. Connelly, 7 Ga. R., 180; 
Winter vs. Jones, 10 do., 190. 2. The grants are alleged to be 
so patently defective as to carry notice on their face that they 
are void. This ousts the jurisdiction for cancellation: 2 
Story’s E. J.,11; Adams’ Eq., 174. 3, Equity will not 
take cognizance of a plain legal right where an adequate and 
complete remedy is provided at law: Code, secs. 3040, 4119 ; 
Butler vs. Durham, 2 Ga. R., 414-25; Withington vs. 
Summerall 20, do., 345. 4. If, as is alleged, the grants 
were obtained by fraud, a complete remedy at law is given: 
Code, secs. 2329-30. And this controls the case: Osborne 
vs. The Ordinary, ete., 17 Ga. R., 124. 5. Complainants 
allege that they and their predecessors since 1804 have been 
continuously in possession ; if so, title of defendants has long 
been barred and titles made by them are void: Helms vs. 
May, 29 Ga., 121; Gresham vs. Webb, do., 320. _ If, then, 
complainants have always been in possession, they do not 
need the aid of this Court; but if defendants have been in 
possession the Court can not aid the complainants, for the 
grants, however void originally, accompanied by possession, 
have become valid as color of title: 4 Ga. R., 115, 308 ; 17 
do., 108; 13 How. R., 477; 18 do., 56. If remedy is per- 
fect at law, a prayer for discovery will not give jurisdiction : 
Code, secs. 4119, 4123. 

IIT. No equity is set up in bill. 1. The Court can not 
cancel a grant by this proceeding: Everett vs. Towns, 17 
Ga. R., 29; Walker vs. Wells, 17 Ga. R., 547. The State 
must itself ask that its grant be cancelled : Commissioners vs. 
Dart, R. M. C., 497; McRory vs. Sykes, 20 Ga. R., 571; 
Parker vs. Hughes, 25 Ga. R., 374. The propriety of re- 
quiring this in the present case is increased, because to can- 
cel the grants will be to set aside an act both executive and 
legislative : Acts 1837, 261. “It is the duty of Courts to 
put such a construction upon statutes, if possible, as to up- 
hold them and carry them into effect :” Winter vs. Jones, 10 
Ga. R., 191. 2. But bill says that the lots have been sold, 
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beginning thirty-three years before it was filed, five times, 
and does not charge either want of consideration or express 
notice of fraud ; besides which, it says lots have been sold in 
good faith to other purchasers. 

Now, unless defect is patent, complainants have here no 
remedy against these purchasers, who must be supposed bona 
fide and without notice other than alleged : Code, sec. 3037; 
Wyche ef al. vs. Green, 11 Ga. R., 173; Lyne vs. Rogers, 
12 Ga. R., 281; Wall vs. Arrington, 13 Ga. R., 88. 3. A 
grant can not be cancelled in part. It is not alleged that 
complainants claim all the land embraced in the grants; in- 
deed, the contrary appears. The remainder of relief pray- 
ed for is incident to cancellation. 4. Complainants show 
no title. They rely on title by prescription to most of the 
premises and ask that a grant and conveyance from the 
grantees to them may be presumed, and on that presump- 
tion that their right be recognized to ask the cancellation of 
grants shown by them to exist. True, they allege that “be- 
fore the year 1800 all the lots in Brunswick had, by grant or 
sale, passed from the king and State into private hands ;” but 
this allegation is not admitted by the demurrer. Because 
not well pleaded (Story’s Eq. Plead., 355), it not being 
alleged with “necessary and convenient certainty as to the 
essential circumstances of time, place, manner and other in- 
cidents:” Story’s Eq. Plead., 207. Because inconsistent with 
other parts of the bill. It refers in many places to the Act 
of 1796 (Mar. & Craw. Dig., 159) and on page 7, to Act of 
November 30, 1826, (Dawson’s Com. 469.) These Acts are 
thus made part of the bill. Yet the bill alleges that in 1826 
another Act was passed, appointing new Commissioners to do 
the very thing which the Commissioners of 1796 were ap- 
pointed to do, and which, therefore, they must have failed to 
do. “ The bill, in fact, makes two cases, which are incon- 
sistent with each other”: Williams vs. Steward, 3 Mer., 503. 
And a demurrer can not admit contradictory propositions. 
Because inconsistent with the laws of the State: Lamar’s Dig., 
977-8 ; Dawson’s Comp., 469-79; Acts 1832, pam. 207; 
Acts 1837, pam. 263; Acts 1857, 138. There being, then, 
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no allegation that the lands were granted, the title to them is 
in the State. What is asked of the Court is, to make title 
for complainants by presuming a grant. Such presumption 
can be made only after the passage of the Act of 1856: Bur- 
gess vs. Gray, 16 Howard, 48; 20 Ga. R., 467. Then it is 
met by the fact (contrary to which there can be no presump- 
tion) alleged that in 1828 grants were issued to Dart and 
Davis. These were confirmed by the Legislature in 1837 
(Acts, 261), so that, when by law a grant could first be 
presumed, the State had nothing in the premises of which 
a grant could be presumed. The Court must not only pre- 
sume grants to unknown persons, but conveyances from the 
original unknown grantees to complainants. Besides which, 
no suggestion is made of the loss of any papers in the Ex- 
ecutive Department, and the Court can not presume that 
which does not appear: Hathaway vs. Clark, 5 Pick. R., 
492; 1 Green. Ev., 24. The Court takes judicial notice of 
this: Code, sec. 3698. Copies of the deeds under which 
complainants claim are not filed with the bill as required by 
the 4th Equity rule, and “the mere non-production of written 
evidence which it is in the power of a party to produce 
generally operates as a strong presumption against him :” 47 
Law Lib., 130. The predecessors of complainants are in the 
bill treated as mere occupants, holding and using the pre- 
mises they are not stated to have held adversely, or to have 
conveyed the “entire fee simple estate in the land” (36 
Georgia Report, 202) to any one, and indeed the converse 
is stated on page six, where it is said, “ few, if any, of these 
grantees or purchasers ever set up any title to the lots adverse 
to that of Dunning,” ete. That Mary Piles did not intend 
by her quit-claim to Eastman to convey more than a mere 
occupancy is shown by the bill, where she treats of what 
passed under the quit-claim claim as “bounded to the 
south by the Piles’ fee simple land ;” and, further, neither 
complainants nor their predecessors paid taxes on the land 
until 1827 the year after the survey for defendants. The 
occupancy does not seem to have been hostile in its inception, 
but permissive rather, and founded upon the acquiescence of 
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the original grantees, to whom, therefore, it must haye 
been subordinate; nor do the original grantees, if any, ap- 
pear to have had knowledge of any hostile claim by the 
occupants (King vs. Levees, 36th Georgia Reports, 205), 
who failed even to record any of their deeds, except that 
from Mangham. In 1792 John Piles was appointed 
a commissioner (Watkins, 381, 471), and in 1813 George 
Dupree was likewise appointed (Lamar’s Dig., 978-9), yet 
about those times complainants allege that the former set up 
a claim to an interest in one-sixth and the latter in one- 
twelfth of the town, including streets, reserved lots and 
squares. It is therefore, especially important that the high- 
est bona fides should be alleged, for these Acts and that of 
1796 (Mar. and Craw. Dig., 159) create a confidence in 
them: Bryan vs. Duncan, 11 Ga. R., 77. The cases which 
may appear to favor complainants are: Bond ef al. vs, 
Waters, 22 Ga. R., 641; Walker vs. Hunter, 27 Ga. R., 
339; Brewton vs. Smith, 28 Ga. R., 457; Wynne vs, 
Lampkin, 35 Ga. R., 208. In them the motion was made 
by the vendor, his heirs, etc., to set aside for fraud on him; 
his title, therefore, was not denied, for the complainants and 
defendants claimed through common sources. Would the 
cancellation have been decreed at suit of one claiming ad- 
versely to vendor? In these cases the Court said there was 
no remedy at law, while here a plain one is given, and in 
them the instruments did not appear upon their faces to be 
void: 2 Story E. J., 11; 2 Ga. R., 426. Besides all which, 
the instruments were deeds which stand upon a footing en- 
tirely different from grants and can not be included in the 
words, “ other writings,” in the section quia timet 3165, for 
that would produce a conflict of legislation violative of the 
rules of construction: Phillips vs. The State, 15 Ga. R., 
521. “A scire facias is the only means which the law pro- 
vides for the repealing of letters patent, and it lies at the 
suit of the Queen:” Foster on scire facias, 74 Law Lib., 
marg. p. 247. Until the adoption of the Code there was no 
means by which a citizen could proceed directly to set aside 
a patent; it provides scire facias for that purpose. A con- 
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szuction which would include grants among “other writings” 
would be objectionable, because: 1. It would be in deroga- 
tion of Common Law, for it would dispense with the use of 
the name of the State and contravene all established prin- 
ciples. The name of the State must be used even in a qui 
tam action: O. Kelley vs. The Athens Man. Co., 36 Ga. R., 
51. 2. It would violate the maxim, “ Ezpressio wnius est 
exclusio alterius.” 3. There is a difference in the whole pur- 
view of the two sections (Haywood vs. The Mayor, etc., 12 
Ga. R., 409), and each “ must be construed with reference to 
the whole system of which it forms part :” McDougall vs. 
Dougherty, 14 Ga. R., 674. No equity in prayer to settle 
boundaries: 1. Complainants’ title begins in naked posses- 
sion, this must be marked by definite boundaries (Adams’ 
Eject., 582), and extends only to the possessio pedis (Royall 
vs. Lisle, 15 Ga. R., 545): Jackson vs. Richards, 6 Cowen 
R., 623. 2. If prayer to cancel is granted, defendants will 
have nothing to dispute boundaries of, and if it is refused 
complainants must set up their title at law. 3. But, con- 
sidered as an independent ground for equitable interposition. 
No case can be shown in which a commission to settle 
boundaries was granted where the titles of the adjoining 
proprietors were not admitted and simply the lines in dispute. 
Here defendants’ title is denied. The proceeding in equity 
to settle boundaries has always been reluctantly used and 
never without strong special grounds (1 Story Eq. J., 616, 
619; Speer vs. Crawther, 2 Merivale, 410; Willis vs. 
Parkman, 2 Merivale, 507). “It would not permit multi- 
plicity of suits ” (St. Luke vs. St. Leonard, 1 Brown’s Chan. 
R., 40), for if the defendants only are interested one suit at 
law will settle all the questions ; if others are interested, they 
not being parties, will not be bound by the decree: 2 Mad- 
dox Chan., 455. 4. Because a survey in an action of eject- 
ment under order of Court is an adequate remedy : Code, sec- 
619, 68 et seg., C. L. Rule. So is processioning : Code, sec. 
2349. 5. Part of the premises are alleged to belong to com- 
plainants jointly, and part to each of them severally. Is the 
commission to be one for partition? If so, it will be dis- 
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missed when it appears that the titles are in dispute: Adams’ 
Eq., marg. p. 230. 6. The land is alleged to touch squares, 
these belong to the city and it should be a party ; yet when 
“the owner of the adjoining land is made a party to settle 
boundaries the bill is multifarious :” 3 Humph. R., 640. 

IV. Laches. 

Forty-one years elapsed between the surveys and the is- 
suing of the subpcena in this case: Code, sec. 3039; Wool- 
folk vs. Beatty, 18 Ga. R., 520; Edmonds’ Ex’rs vs. Good- 
wyn, 28 Ga. R., 38; Dalin vs. Caldwell & Co., 28 Ga. R., 
117. It is thirty-two years since sales by Dart and Davis, 
and the property has since changed hands five times. No 
notice is charged to have been given to purchasers save that 
patent on the grants and whatever might have been defective 
there the State supplied (Act 1837, 261). The Court will, 
for these purchasers, invoke the rule that every presumption 
is in favor of a grant: Winter vs. Jones, 10 Ga. R., 190; 
Code, sec. 233. Complainants or their predecessors must 
have had notice of the grant in 1829, certainly in 1836, 
when case in R. M. C. was tried. Lis pendens is notice to 
the world: Edwards vs. Banksmith, 35 Ga. R., 213. Bill 
does not allege concealment, but, on the contrary, shows that 
public notice was given in a gazette, nor does it allege newly 
discovered fraud. 


H. L. Benntye, Harris & WIAs, for defendant. 
I. The bill is not multifarious. “It will be sufficient if 
each party has an interest in some one or more matters in- 
volved in the suit which are connected with the rest :” Booth 
et al., vs. Stamper, 10 Ga., 116; Worthy et al., vs. Johnson 
etal., 8th Georgia, 238; 5th Ga., 573; 2d Ga., 419; 12th 
Ga., 61. Multifariousness is mere matter of discretion: 12 
Ga., 61. Even at law all claims between the same parties 
may be joined : Irwin’s Code, section 3196. Creditors’ bills 
could not exist if multifariousness were good objections. So 
of bills for marshalling assets. If multifarious the bill is 
amendable. 
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II. There was equity in the bill. 

1. The title of plaintiffs to the land was perfect. First, 
possession of all the land for twice twenty years and more : 
Irwin’s Code, secs. 2637, 2638, 2639, 2640, 2641. Secondly, 
the presumption of a grant to them, made by the original 
grantees—founded on the acquiescence of the latter for more 
than twenty years in such possession: Irwin’s Code, sections 
2332, 2640. ‘Thirdly, the assessment of the lots to Jones & 
Dunning by the city of Brunswick, an Act of December 22 
1858, having declared that when a lot has been so assessed to 
a person nothing shall prevail against the presumption that 
it is his, but his written disclaimer of ownership upon the 
records of the city: Acts of 1857, 167, sec. 8. (See brief of 
General Acts relating to Brunswick.) Fourthly, grants and 
deeds to many of the separate lots. 

III. The defendants are offering to sell and threatening 
to occupy some of the same lands under two Head Rights 
grants, which cast a cloud over this title of plaintiffs. 

IV. The surveys on which these two grants were founded 
were void. 

1. The lands surveyed were not vacant, and therefore, not 
subject to survey. First, they had been dedicated for the 
city of Brunswick by the King and Parliament of Great 
Britain, and by the Legislature of Georgia; Act of 22d 
December, 1832, (pamphlet 206); Watkins Dig., (Act of ’87) 
351; do. 381 (Act of 1788); do. 598, Act of 1796; Marb. & 
Craw., 158. This Act of 1796 prohibits under pain of $500 00 
all persons from running up any part of Brunswick. Secondly, 
the site of Brunswick, thus surveyed, was not vacant because 
all or nearly all the lots therein had been granted by the King 
or by the State by or before 1800. Act of 1796. Thirdly, the 
site was actually occupied, a part as a town, the rest, partly as 
enclosed fields. 2. The surveys were rendered void by two 
statutes. First, that of 1796. Secondly, by the Act of 1785 
to amend the land Acts, which declares a second survey, made 
knowingly by the surveyor, shall be void: Cobb’s Digest. 
3. Davis was convicted under the Act of 1796 for his parti- 
cipation in the surveys, and Dart only escaped by disclaim- 
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ing all right under his survey. And the prosecution was di- 
rect by a special Act of the Legislature: Pamph. 1826, 

V. The two grants also were void. 

1. There is no authority given by the Head Rights Acts 
to issue grants, except on such surveys as those Acts prescribe, 
2. The Act of 1796, by prohibiting the surveys, prohibited 
the grants. 3. The Act of 1785 declares that “ No grants 
shall be signed till the survey has been advertised by the 
surveyor * * * at least three months, after it has been 
recorded” by him. This was not done by the surveyor, 
4. The State had no title left, to the property : Irwin’s Code, 
2330. 5. The grants were procured by fraud. Dart and Davis, 
by false and fraudulent assurances preventing the owners of 
the lands from filing caveats against the issuing of the grants, 

VI. “The proceeding quia timet is sustained in equity for 
the purpose of causing to be delivered up and cancelled * * 
any forged or other iniquitous deed, or other writing, which, 
though not enforced at the time, either casts a cloud over 
complainant’s title, or otherwise subjects him to future lia- 
bility or present annoyance, and the cancellation of which is 
necessary to his perfect protection”: Irw. Code, sec. 3165; 
Walker et al., vs.. Hunter et al., 27 Ga., 336; Bond & Pat- 
tillo vs. Watson, 22 Ga., 641; Butler vs. Durham, 2 Ga. 
422. <A grant isa “deed,” is a “writing.” 

VII. “ Fraud will authorize a Court of Equity to annul 
conveyances, however solemnly executed ”: Irwin’s Code, sec. 
3121. <A grant is a conveyance. 

VIII. “ Grants may be impeached before the Courts where 
they are void on their face, or are issued without authority 
of law, or against a prohibition in a statute, or for property 
to which the State had no title”: Irw. Code, sec. 2330; Few 
vs. Guppy, 1 Myl. & Craig, 487; Foster on Sci Fa., 244. 

IX. “ Equity will entertain a bill of peace * * * to 
avoid a multiplicity of suits by establishing a right in favor 
of or against several persons which is likely to be the subject 
of legal controversy ; or in other similar cases ”: Irw. Code, 
section 3166. 


X. Equity has jurisdiction in cases of confusion of bound- 
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aries: 1 Stor. Eq., sections 615, 619, 621. 
327-8 marg. 

XI. Equity has jurisdiction where there is no adequate 
remedy at law: Irw. Code, sec. 3026. 

1. Ejectment manifestly is not adequate. Nor is scire facias. 

1. The section of the Code (Irw. Code, sec. 2329,) as to 
sci. fa., does not apply to this case, but only to cases in which 
“ Officers of the State” are in some manner culpable. 2. 
The bill prays for the discovery of several important facts. 
3. It prays for a settlement of boundaries, and for the ascer- 
tainment of boundaries. 4. It prays for a Receiver and for 
an account, 5. It waives the tort of the sale by the defend- 
ants of some of plaintiff’s lots, and goes for the purchase- 
money. 


WARNER, J. 


The complainants allege in their bill that they are the 
owners of certain described lots in the city of Brunswick 
which had been surveyed, marked out, and dedicated to the 
public for a city in the year 1733, claiming to derive their 
title to the lots in said city under ancient grants made by the 
Crown of Great Britain, and the State of Georgia ; that many 
of said lots had been granted by the King before the revolu- 
tion, and many by the State since the revolution; that before 
the year 1800, all the lots in the city of Brunswick had by 
grant, or sale, passed from the King and State into private 
hands. The complainants claim the lots in question by pur- 
chase and possession, under the aforesaid ancient grants, as 
the original source of their title, though not as joint pur- 
chasers of the several lots claimed by them. The complain- 
ants further allege that in the year 1826, Davis and Dart, 
under pretense of authority under the Head Rights Acts of 
this State, surveyed said lots, so dedicated and granted as 
aforesaid, as vacant lands, and obtained grants therefor from 
the State, which survey of the lots under the Head Rights 
Acts by Davis and Dart, is alleged to have been fraudulent 
and void, without authority of law, and in violation of the 
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law, because the said lots were not vacant lands, but had been 
and still were dedicated for a city, the city of Brunswick, and 
constituted the site of the city of Brunswick which had ip 
1733 been, by General Oglethorpe, acting under the authority 
of the King of Great Britain, planned, surveyed, and dedj- 
cated as a eity ; and which was recognized and confirmed by 
the several Acts of the Legislature of this State, passed in the 
years 1787, 1788 and 1796, It is further alleged by the 
complainants in their bill, that the two grants which were is- 
sued by the State to Davis and Dart under the Head Rights 
survey are void, because, issued without authority of law, 
against the prohibition of statutes, and for property to which 
the State had no title, and because procured by fraud. The 
complainants further allege in their bill, that the defendants 
are offering to sell the lots claimed by them, under their said 
fraudulent and void title, and are threatening to occupy the 
same, and that the effect of such conduct is to cast a cloud 
over the title of complainants, and greatly diminish the value 
of their property. Wherefore, the complainants pray for a 
discovery as to the fraudulent and complicated transactions 
alleged and set forth in their bill, and that the defendants 
may be restrained and enjoined from selling or taking posses- 
sion of any of the lots claimed by complainants, and that 
they may be decreed to bring into Court the alleged fraud- 
ulent grants, and that the same may be cancelled and decreed 
to be null and void. 

To this bill of the complainants the defendants demurred. 
First, because it was multifarious. Second, because there 
was no equity in the bill which entitles the complainants to 
the relief prayed for, and because they have an adequate 
remedy at Common Law. The Court below overruled the 
demurrer, and the defendants excepted, and now assign the 
same as error here. 

Although the complainants are not joint purchasers of the 
lots claimed by them, yet, they claim to derive their title to 
the same from one common source, they claim title to the lots 
under one general right, and where several persons claim un- 
der one general right, they may file one bill for the establish- 
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ment of that right, without incurring the risk of a demurrer 
for multifariousness, although the title of each plaintiff may 
be distinct: 1st Daniel’s Chancery Practice, 396. The objec- 
tion to a bill on the ground that it is multifarious, is not, as 
a general rule, favored by the Courts. 

A dedication of land to the public for a city is, in its legal 
sense, a solemn and direct appropriation of the land for such 
use and will be in enforced. If, as alleged in the complain- 
ants’ bill, the land comprising the site of the city of Bruns- 
wick was dedicated by the Crown and provincial authorities 
of Great Britain to the public for a city, the site selected, a 
plan of streets, squares and boundaries was adopted, and, by 
that plan, the site was surveyed, marked out and dedicated to 
the public for a city, before the revolution, and if such dedica- 
tion was recognized and confirmed by the legislative autho- 
rity of the State, after the revolution, and the lots had been 
granted and the title thereto had passed to private persons 
nnder such grants, issued either under the authority of the 
Crown of Great Britain before the revolution, or under the 
authority of the State since the revolution, then, the title to 
the lots embraced within the boundaries of the site com- 
prising the city of Brunswick had passed out of the State, 
and the State had no title to the same at the time of the sur- 
vey of Davis and Dart under the Head Rights law in 1826. 
It is expressly alleged in the complainants’ bill that the lots 
surveyed by Davis and Dart as vacant lands, under the 
Head Rights Acts, were not vacant lands at the time the sur- 
vey was made. This Court in Moody vs. Flemming (4th Ga. 
Rep., 116) held, that lands were not subject to survey and to 
be granted in this State on Head Rights, unless they are va- 
cant lands, thus giving an interpretation to the Head Rights 
Acts. Besides, the sixth section of the Act of 1796 prohibits 
any person or persons, under a penalty of five hundred dol- 
lars, from making an attempt to run up the commons of the 
towns of Brunswick and Frederica, and declares that all sur- 
veys heretofore made and grants surreptitiously obtained are 
null and void: Marbury and Crawford’s Dig., 159. 

Taking the several allegations in the complainants’ bill to 
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be true, the State had no title to the lots in controversy at the 
time Davis and Dart obtained their grants under their sur- 
vey under the Head Rights Acts, and the survey made by 
them of the lots in question was void under the provisions of 
those Acts, the same not being vacant lands. And inasmuch 
as the survey of the lots made by them in 1826 was not only 
without authority of law but in violation of the public law of 
the State, the grants obtained by them from the Stute for the 
lots included in their survey, are also void, and they acquired 
no title to the land under them, even if the State had not 
previously granted the land and divested herself of the title 
thereto. 

The prayer of the complainants is that the alleged void 
grants may be delivered up and cancelled, inasmuch as they 
create a cloud upon their title and the threatened proceedings 
of the defendants are calculated to diminish the value of 
their property. The defendants insist that the complainants 
have an adequate and complete remedy at law. It is true 
that under the provisions of our Code, in a contest between 
individual citizens, grants to land may be impeached before 
the Courts where they are void upon their face or are issued. 
without authority of law, or against a prohibition in a 
statute, or for property to which the State had no title: Code, 
section 2330. It is also true that this may be done without 
making the State a party to the suit, but, in our judgment, 
according to the allegations made in their bill, the complain- 
ants’ remedy in a Court of law would not be as complete and 
effectual as in a Court of Equity. Besides, a Court of 
Equity will entertain jurisdiction in order to avoid a mul- 
tiplicity of suits. 

A Court of Equity has jurisdiction to have the alleged 
fraudulent and void grants brought into Court and to decree 
that the same should be delivered up and cancelled as they 
have a tendency to throw a cloud over the complainants’ 
title: 2d Story’s Equity Jurisprudence, section 700; Brenton 
vs. Smith and wife, 28th Ga. Rep., 442; Wynne vs. Lwmpkin, 
35th Ga. Rep., 208. The demurrer being a general demur- 
rer to the whole bill for want of equity, there was no error in 
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the judgment of the Court below in overruling it. Let the 
judgment of the Court below be affirmed. 







Parr Causey, plaintiff in error, vs. JAMES M. Cooper, 
defendant in error. 





The legal effect of a plea of the general issue by the defendant, is an ab- 
solute and general denial of what is alleged in the plaintiff's declaration, 
whereby the fact of indebtedness is affirmed on one side, and denied 
on the other, which denial of indebtedness to the plaintiff is an issuable 

defense; and if sworn to by the defendant, entitles him to go before a 

jury for the trial of that issue. 

















Pleading. Before Judge HARRELL. Randolph Superior 


Court. May Term, 1870. 









Cooper sued Causey upon an open account. Causey pleaded 
that “he did not undertake and promise in manner and form 
as the said plaintiff has above thereof complained against 
him, and of this he puts himself upon the country.” This 
plea was sworn to according to the form required by law. 
Cooper’s counsel moved to strike the plea, because it was not 
an issuable plea. The Court struck it and entered judgment 
against Causey for the amount sued for. This is assigned as 
error. 










B. S. WorR111, for plaintiff in error. 





H. FIe.per, for defendant. 





WARNER, J. 






The error assigned to the judgment of the Court below in 
this case, is in ordering the defendants’ plea of the general 
issue to be stricken out, on the ground, that it was not an 
issuable plea. The plea was sworn to, and in general terms, 
denied the indebtedness of the defendant to the plaintiff. In 
our judgment, the legal effect of a plea of the general issue 
by the defendant, is an absolute and general denial of what 


Vou. xu1.- 27. 
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a 


is alleged in the plaintiff’s declaration, whereby the fact of 
indebtedness is affirmed on one side and denied on the other, 
which denial of indebtedness to the plaintiff on the part of 
the defendant is an issuable defense: 3d Blackstone’s Com- 
mentaries, 305; and if swornto by the defendant, entitles 
him to go before a jury for the trial of that issue under the 
existing law of this State. 
Let the judgment of the Court below be reversed. 


. 


Isaac P. Tison anp WitiiAM H. BaA.py, plantiffs in er- 
ror vs. JAMES MorGANn, defendant in error. 


In a contest between M. and T., as to which of them was Clerk of the 
Superior Court, the Court decided against T., who was in office. He 
sued out a writ of error, took no supercedeas, and his deputy certified 
the record to this Court. The writ of error was dismissed, because 
the record was not certified by the Clerk of the Court. 


Quo Warranto. Practice. Supreme Court. 


This was a proceeding before Judge Clark, by Morgan 
averring that Tison held the office of Clerk of the Superior 
Court of Lee county, without lawful warrant, that he, Morgan, 
was the Clerk, and prayed to oust Tison. After an investi- 
gation, on the 16th of April, the Judge ordered Tison and 
his deputy, Baldy, to deliver the office and its books and 
papers to Morgan, as the rightful Clerk, giving them a sus- 
pension of ten days to except to his decision. Tison and his 
deputy sued out a writ of error, upon various grounds. On 
the 23d of April the bill of exceptions was filed, and the Judge 
then revoked said order of the 16th of April. The filing of 
the bill of exceptions in office, its service and the transmis- 
sion of it, and the record here, were made by Baldy, as Deputy 
Clerk. No bond for costs appears. 

When the cause was called here, upon motion of defend- 
ant’s counsel, it was dismissed, because these official acts were 
not performed by the Clerk, there having been no supercedeas 
of the judgment ousting Tison. 
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McCree vs. Mayor and Council of Americus. 








Hawkins & Burke, F. H. West, GEorcE W. War- 
wIck, for plaintiffs in error. 







Lyon, DeGRAFFENREID & IRVIN, for defendant. 






R. M. McCresg, plaintiff in error, vs. the MAYoR AND Coun- 
CIL OF AMERICUS, defendant in error. 






Pending the bill below, this Court can not review the action of the Court 


below, upon an injunction, etc. (R.) 
(Nore.—During this term many other like causes were dismissed or with- 
drawn upon the same ground.) This is changed by Act of 29th October, 


1869, q. Vv. 








Writ of Error. Interlocutory Orders. From Sumter 
county. 






McCree filed a bill against the Mayor and Council of 
Americus, to restrain them from erecting a nuisance, Judge 
Clark, the Chancellor, ordered them to show cause why the 
injunction should not be granted. On the 26th of March, 
1870, they showed cause, and upon the pleadings and affida- 
vits being read and argument had, the Chancellor refused 
the injunction. McCree sued out his bill of exceptions, to 
correct alleged errors in said action. 

When the cause was called here, it was dismissed, upon 
motion of defendant’s counsel, because it was prematurely 
brought up, under the ruling in the Nacoochee Hydraulic 
Hose Mining Company vs. Davis, 40th Georgia Reports, 
309, q. v. 









GoopE & Lumpx1n, by Ti@nor, for plaintiff in error. 


Fort & Ho tuts, for defendant. 
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Tuomas Seay, plaintiff in error, vs. Saira TREADWELL, 
defendant in error. 


1. If the evidence be not in the bill of exceptions, or attached to it, and 
identified by the Judge, the writ of error will be dismissed. (R.) 

2. If the record be not certified in the time required by law, and no dilj- 

gence by plaintiff to have it done in time appears, the writ of error will 

be dismissed. McCay, J., dissenting. (R.) 


Practice. Supreme Court. From Terrell. 


This cause was tried before Judge Harrell in Terrell county, 
A brief of the evidence was agreed upon, he approved it and 
ordered it to be filed in the Clerk’s office. This evidence was 
not set out in the bill of exceptions, but a certified copy of 
it was attached to it, and alluded to “as part of this bill of 
exceptions,” and after it was the Judge’s certificate to the bill 
of exceptions, in the usual form, but no identification that 
the brief of evidence was correct, except the Clerk’s certifi- 
cate aforesaid. 

The bill of exceptions was signed and certified by the Judge 
on the 31st of December, 1869, and filed in the Clerk’s 
office on the 1st of January, 1870. On the 20th of April, 
1870, the Clerk made out the copy of the record and certified 
to it and the bill of exceptions. They reached here on the 
4th of May, 1870. There was a motion to dismiss it, be- 
cause the evidence was not in the bill of exceptions, and 
because the Clerk had not certified the record in the time 
allowed by law. No explanation ofthis delay was attempted 
to be shown. The writ of error was dismissed on both 
grounds, McCay, J., dissenting as to the last grounds. 


W. A. Hawkxtrns, Lyon, DEGRAFFENREID & IRVIN, SIM- 
MONS, PARKS, FIELDER, SCARBOROUGH, for plaintiff in error. 







C. B. Wootten, F. M. Harper, by Locurane & CLARK, 
for defendant. 
















Notrre.—Many causes in like situation, as to the time of certification, 
were dismissed, in default of a showing of diligence, or excuse for its non 
exercise by the plaintiff in error, or his counsel. None of them need 
notice, except such as have sauns else inthem. For the opinion, 
upon which they were dismissed, see Jones vs. Payne, ante, 32. 
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Walker vs. Jackson—Smith et al., ve. Boatrite et al. 
AL eee 
Joun Wacker, plaintiff in error, vs. JAMES JACKSON, 

guardian, defendant in error. 










{McCay, J., did not preside in this cause. ] 






A cause was twice continued here because the record was incomplete. At 
the third term it was dismissed because it was the third term of said 
cause and because plaintiff in error showed no diligence in trying to get 

(R.) 










the record here. 






Practice. Constitutional law. From Schley. 





This cause came up to June Term, 1869. At that term, a 
diminution of the record was suggested and the cause was 
continued. The record being yet incomplete, at December 
Term, 1869, it was again continued. At June Term, 1869, 
the Court dismissed the bill of exceptions because it was the 
third term and plaintiff in error had showed no diligence to 
procure the record to be certified. 








W. A. Hawkins, R. F. Lyons, for plaintiff in error. 






B. Hitt, BLanrorp & MILLER, for defendant. 






N. A. Srru e¢ al., plaintiffs in error, vs. A. V. BoatritE 
et al., defendants in error. 











A bill of exceptions must specify plainly the decision complained of and 
the error alleged, and if it do not it will be dismissed. (R.) 






Bill of Exceptions. From Marion county. March Term, 


1870. 









The bill of exceptions recited, without more, that the cause 
of Jackson M. Magill, administrator, etc., against A. V. 
Boatrite et al., a bill for relief, direction and injunction was 
submitted for final decree, and upon the pleadings “an 
report of the Master and the things therein contained being 
considered by the Judge, he rendered a decree which is of re- 
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ee 





Lopez vs. McArdle. 





cord “which is referred to in this bill of exceptions, to which 
decree the heirs at law, N. A. Smith and others (named), 
except.” 

Upon motion of defendant’s counsel, the bill of exceptions 
was dismissed because it did not specify plainly the decision 
complained of and the errors alleged. 


B. B. Hryton, for plaintiff in error. 


Peasopy & Brannow, for defendant. 


C. Lopez, plaintiff in error, vs. Fenix McARpDLe, admini- 
strator, defendant in error. 


If the transcript of the record be not certified or sent up to this Court 
within the time prescribed by the statutes and the rules of this Court, 
and no diligence to procure it to be done, by the counsel for plaintiff 
in error, appears, the writ of error will be dismissed. (R.) 

It is not a sufficient assignment of errors, as to a charge of the Court 
set out in extenso, to say that each and every part of itis error. McCay, 
J., dissented from the judgment of the Court, upon the ground that 
there was another sufficient assignment of error, as to the rejection of 
evidence. He thought that that could be heard, though the charge 
could not be reviewed. (R.) 


Practice of Supreme Court. From Muscogee. 


The bill of exceptions was filed in the office of the Clerk 
below on the 29th of December, 1869. The record was cer- 
tified on the 7th of April, 1870. It was sent here so late 
that it did not reach the office of the Clerk of this Court, 
till the 13th of May, 1870. 

The bill of exceptions, after stating the evidence, etc., set 
forth the charge of the Court in extenso, covering over three 
pages of foolscap paper and then said: “ Complainant ex- 
cepted to the charge of said Court, to each and every part 
thereof, and now here assigns the whole of said charge as 
error.” It assigned ,another error, as to ruling out certain 
evidence. 


a 
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Perry ef al., vs. Gunby. 













When the cause was called here, counsel for defendant in 
error moved to dismiss the writ of error, because it was sent 
up too late and because the assignment of errors, as to the 
charge of the Court, was not as plain and specific as was re- 
quired by the law. The cause was dismissed upon both 








grounds. 







Witit1amM DovGHerty, BLANForRD & MILLER, WILEY 
Wu.uiaMs, for plaintiff in error. 






L. T. Downtne, R. J. Moses, for defendant. 





WitiraM Perry ef al., plaintiffs in error, vs. Ropert M. 
GunBy, defendant in error. 











When counsel propose to show that, within the time prescribed by the 
rule of this Court, they applied to the Clerk below to see if he had 
transmitted the record to this Court, a statement that they did so at the 
proper time, or ‘‘ within a few days thereafter,’’ is too indefinite to 
meet the requirements as to diligence. (R.) McCay, J., dissenting. 

If the failure of the Clerk to send up the record is caused by counsel for 

plaintiff in error misinforming him as to where the rule fixing the time 

within which to send it up was to be found, the writ of error will be 

dismissed. (R.) 












Practice. Supreme Court. From Muscogee. 





On the 11th of June, 1870, Seay vs. Treadwell ante was 
dismissed because the transcript of the record was not certi- 
fied in time and no diligence was shewn to have it so 
sent up. 

Counsel for Perry et al. hearing the decision, and fearing 
that this cause might be dismissed, filed his affidavit that “at 
the end of that time (ten days from the filing) or within a 
few days thereafter,” he called on the Clerk and was told by 
him that he had attended to the bill of exceptions as he had 
told him, and the Clerk was understood to mean that he had 
sent it up within the time, as he had been requested. And 
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thereupon a madamus was issued against the Clerk to respond 
as to the facts, and shew cause why he had failed to send up 
the record within the time required by the rule of this Court, 

In response, the Clerk swore that he was instructed by 
Perry’s counsel that he must certify and transmit the record 
to this Court in ten days from the filing of the bill of 
exceptions in his office, and was by him referred to a rule of 
this Court to that effect, which the counsel could not find, 
but told him (the Clerk) that it was somewhere in the Code ; 
and the Clerk promised to do so. But, on consultation with 
several persons, and especially with one who had for many 
years been a Clerk of said Superior Court, he was told that 
Perry’s counsel was mistaken. Being unable to find such 
rule in the Code and supposing that if the bill of exceptions 
and transcript were forwarded soon enough to reach here be- 
fore the return day for this term, all would be right, he 
postponed sending it up. He said that he did subsequently 
tell counsel for Perry that he had attended to his request, but, 
at the time, not thinking of the matter, meant only that he 
had certified the record and not that he had sent it up to this 
Court; though he did not doubt that counsel understood him 
to mean that he had sent it up. He further stated that he 
had yet never seen the rule alluded to. 

The bill of exceptions was filed in office below on the 2d 
of April, 1870, the record was certified on the 9th of that 
month, but it did not reach the office of the Clerk of this 
Court till the 13th of May, 1870. There is a daily mail 
from Columbus, the county site of Muscogee county, to At- 
lanta. When the cause was called here for hearing on the 
18th of June, 1870, the counsel for defendant in error moved 
to dismiss the writ of error, because though it had arrived 
here more than twenty days before the term, yet the record 
had not been sent from the office of the Clerk below to the 
Clerk of this Court within the time required by the rule. 

Counsel for Perry produced his said affidavit, said order 
and response of the Clerk, and contended that the fault was 
with the Clerk; said the Clerk was mistaken as to his saying 
the rule was in the Code, and that he had been diligent to 
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correct his error as soon as it was discovered. The reply 
was that, “a few days thereafter” was too indefinite a show- 
ing as to when he applied to the Clerk to see if his instruc- 
tions were carried out, and that by the Clerk’s affidavit pro- 
duced by Perry’s counsel, it appeared that he told the Clerk 
that the rule was in the Code, when it was in the 39th Geor- 
gia Reports,* and this mislead him and produced the delay. 

The cause was dismissed. ‘The reasons for dismissal were 
the want of diligence, etc., as stated in the reply of counsel 
for defendant in error as aforesaid. 

McCay, J., dissented upon the ground, first, if the record 
be certified within the time prescribed by the Code, its man- 
ual tradition to this Court may be at any time before the last 
return day for the term to which it is returnable; that the 
rule as to sending up the record is only directory to the 
Clerk ; second, at any rate the showing satisfied him as to 
diligence by counsel to have the Clerk to do his duty. 


R. J. Moses, CHAPPELL & RussELL, for plaintiff in error. 


H. L. BENNING, for defendant. 


L. Epearton, Rogers & Harcu, plaintiffs in error, vs. 
Joun N. Wess & Co., defendants in error. 


A motion to dismiss the writ of error, takes precedence of one to remove 
the cause to the United States Courts. (R.) 

If it be questionable whether the United States District Court will take 
jurisdiction of the cause to be removed from this Court, the order for 
removal will be upon terms that if the United States Court refuses to 
take jurisdiction, the judgment below shall stand affirmed. (R.) 

When the dismissal of the writ of error had been prevented by a state- 
ment of counsel as to diligence, and the cause was then ordered to be 
removed to the United States Court, counsel for plaintiff in error, by 
calling attention to the fact that he had perhaps committed an error in 
his statement, was allowed to have the order of removal revoked, and 
his cause withdrawn. (R.) 





*A printed copy of this rule had been by the reporter mailed to every 
clerk in the State before its publication in 39th Georgia Report. (R.) 
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Practice. Supreme Court. Assumpsit from Muscogee 
County. November Term, 1869. 


The bill of exceptions was filed below on the 2d of April, 
1870, the record was not certified till the 19th of April, 1870, 
and did not reach this Court till the 13th of May, 1870. Be- 
fore the calling of the case, mandamus was sued out against 
the Clerk, calling on him to show cause why he did not send 
up the record sooner. 

When the cause was called (on the 21st of June, 1870,) for 
a hearing, counsel for defendants in error moved to dismiss it, 
because it had not been sent up within the time prescribed 
by the rule. Counsel for plaintiff in error presented a peti- 
tion, in due form, for the removal of the cause to the United 
States Circuit Court, and insisted that it had precedence of 
the motion to dismiss. The Court held that the motion to 
dismiss was first in order. Counsel for plaintiff in error then 
made affidavit touching his diligence in the premises, show- 
ing that it was the fault of the Clerk below that the cause 
did not come here in time, and thereupon the motion to dis- 
miss was overruled, 

In reply to the motion to remove the cause to the United 
States Circuit Court, counsel for defendant in error contended 
that the matter in dispute was not within the jurisdiction 
of the United States Court. Without passing upon that 
point, this Court ordered the cause to be removed to the 
United States Court, upon the express terms that if that 
Court refused jurisdiction of the cause, the judgment below 
should stand affirmed. This was done because tle cause must 
be, at this term, finally disposed of here, unless providential 
cause prevents. At the same time the Court had a rule 
issued against the Clerk below, calling on him to show cause 
why he should not be punished for having told said counsel 
for plaintiff in error, before the time was out, that he had 
sent up said record, when he had not. 

On the 25th of June, counsel for plaintiff in error ap 
peared in Court, and stated, that he was informed that the 
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Clerk said he (counsel) was mistaken as to a statement in his 
affidavit, that he was satisfied that the Clerk meant no con- 
tempt, etc., and asked that the rule against the Clerk below 
be discharged, that the order for removal be set aside, and 
that he have leave to withdraw the record of the cause, and 
thus leave the judgment of the Court below affirmed. This 


was allowed. 


R. J. Mosss, for plaintiff in error. 


Ingram & CRAWFORD, for defendant. 





JAMES RANKIN, executor, e¢ al., plaintiffs in error, vs. 
GEORGE ANDERSON et al., defendants in error. 


The want of a certificate by the Clerk below to what is sent here as the 
record is no ground for suggesting a diminution of the record. (R.) 
If, when a cause is called for hearing, there is no record certified from 
the Court below, the cause will be dismissed. The certificate should 
have been supplied by mandamus from the Judge of the Superior 
Court. (R.) 

Ifthe evidence be not set forth in the bill of exceptions, or attached to 
it and identified by the Judge, the bill of exceptions will be dismissed. 
(R.) 


Practice. Bill of Exceptions. From Muscogee. 


This was a bill for account in favor of Anderson et al. 
against James Rankin as executor of William Rankin et al. 
There was a verdict against defendants and they sued out a 
bill of exceptions. In reciting the evidence on the trial in 
the bill of exceptions, it was stated that the complainants 
read in evidence “the following receipt ” and “a note made by 
William Rankin to William Matheson, of which the follow- 
ing is a copy,” they also introduced vouchers to shew, ete., 
“which vouchers were all of record in the Court of Ordinary 
of Muscogee county,” etc., but neither receipt, note nor 
voucher was copied or described in the bill of exceptions. 
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It was stated that the Judge gave a certain charge therein 
specified and refused to charge as requested therein specified, 
and this charge and refusal are the only alleged errors. The 
record sent up had on it no certificate from the Clerk below, 
The bill of exceptions was certified. 

When it was called here, counsel for plaintiff in error pro- 
posed to suggest a diminution of the record in that the paper 
sent up as the record had no certificate. The Court refused 
to allow it upon the ground that the want of Clerk’s certi- 
ficate was not ground for such suggestion, saying mandamus 
from the Judge of Superior Court was the remedy to supply 
this defect. 

Counsel for defendant in error moved to dismiss the cause, 
first, because the errors were not properly assigned ; second, 
because the evidence was not embodied in the bill of excep- 
tions and because the record was not certified. It was dis- 
missed on the two last grounds. 





Peasopy & Brannon, Smith & ALEXANDER, for plain- 
tiffs in error. 


R. J. Moses, Witt1aM DouGuHeErty, for defendants, 


Tuomas C. PripGen, plaintiff in error, vs. Joan W. Durer, 
defendant in error. 


Rule tenth requires a brief of the oral and a copy of the written testimony 
in the case shall be incorporated in the bill of exceptions, or be at- 
tached thereto, as an exhibit ; and, in the latter case, it shall be identi- 
fied as true by the signature of the Judge thereupon, and for failure to 
comply with this rule the bill of exceptions will be dismissed. (R.) 


Bill of Exceptions. From Muscogee. 


Pridgen held a judgment against one Martin, and garni- 
sheed “John W. Duer, Ordinary of said county, claiming in 
his affidavit $370 82.” He answered that as Ordinary he 
owed Martin $200 00, but as an individual he owed him 
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nothing, nor had any of his effects. Pridgen’s counsel moved 
to enter judgment against Duer, as Ordinary, for $200 00, 
but the Court would not allow it and discharged the garni- 
shee. Pridgen’s counsel sued out a bill of exceptions, to cor- 
rect thiserror. He therein stated, that he ‘‘ exhibited to the 
Court a judgment obtained by him against the said principal 
debtor, George W. Martin, for the sum of $66 28, besides 
interest and costs.” 

Upon motion of counsel for defendant in error, the cause 
was dismissed, because the evidence was not exhibited to or 
in the bill of exceptions, as required by the tenth rule of this 


Court. 


R. J. Moses, for plaintiff in error. 


Peasopy & Brannon, for defendant. 


JAMES M. Sparks, plaintiff in error, vs. James MAXWELL 
and wife, defendants in error. 


If counsel be detained from Court providentially, and in his absence his 
cause be dismissed, for want of prosecution, it may be reinstated. (R.) 

*No writ of error as to the decision of a motion as to injunction, will be 
heard in the Supreme Court while the cause is pending below. (R.) 


Practice. Supreme Court. From Spalding County. 


Judge Green refused an injunction prayed for by Sparks 
against Maxwell and wife, and Sparks’ counsel sued out a 
writ of error. 

When the cause was called here it was dismissed for want 
of prosecution. Three days afterwards Sparks’ counsel ap- 
peared, made affidavit as to the providential canse of absence 
when the cause was called, and asked to reinstate it. This 
was allowed. 


*Nore.—This is changed by Act of 29th of October, 1870. For the 
practice in such matters see said Act. (R.) 





422 SUPREME COURT OF GEORGIA. 
McWilliams vs. Walthall. 


The writ of error was again dismissed because prematurely 
here. See The Nacoochee Hydraulic and Hose Mining Com- 
pany vs. Davis, 40th Ga. R., 309. 


DoyaL & NuNALLY for plaintiff in error. 


D. J. BArLey, Speer & Beck, for defendants. 


A. J. McWILiiaMs, plaintiffin error, vs. J. H. WALTHALL, 
defendant in error. 


A bill of exceptions, not properly certified, will be dismissed. If it 
comes up without any certificate, the defect is not cured by having the 
Clerk below subsequently examine it, describe it, and then certify that 
the paper so described is the true original bill of exceptions, ete., as 
required by the statute. The remedy to supply such a defect is man- 
damus. (R.) 


Bill of Exceptions. Practice. From Coweta. 


The bill of exceptions in this cause was filed below on the 
30th of September, 1869, and returned to December Term, 
1869, of this Court. It was continued, upon a suggestion of 
a diminution of the record, made by counsel for defendant in 
error. 

The paper, detached from the bill of exceptions, and pur- 
porting to be a transcript of the record, had no certificate 
upon it. On the bill of exceptions was a certificate that “ the 
foregoing is a full and complete transcript of the records and 
proceedings in the Superior Court of said county, in an action 
of assumpsit, in which John H. Walthall is plaintiff and A. 
J. McWilliams is defendant.” This certificate was dated the 
8th of October, 1869, and it arrived and was filed in the 
Clerk’s office of this Court on that day. There was no cer- 
tificate that the bill of exceptions was the true original, ete. 

Pursuant to said suggestion, the Clerk below was served 
with an order to send up a complete transcript, etc., by the 
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weap term, When counsel for plaintiff in error arrived here 
and found no compliance with said order, he procured leave 
to take the papers from the office of this Court, carried them 
with him to the Clerk below, and obtained a complete tran- 
script of the record, certified in the usual form, with this ad- 
dition: “I do further certify that the bill which was filed in 
my office on the 30th day of September, 1869, and was by 
me filed in the Clerk’s office of the Supreme Court, on the 
8th day of October, 1869, is the true original bill of excep- 
tions in said case, just as it was received from Judge J. R. 
Parrott, who presided on the trial of said case.” This was 
dated June 25th, 1870, and was brought here and filed in 
office on the same day. (This course was adopted because 
counsel did not feel at liberty to allow the Clerk to put any- 
thing on the papers, after they had been filed in the office of 
this Court.) 

On the 28th of June, 1870, the cause was called here for a 
hearing. A motion was made to dismiss it on various grounds, 
one of which was because the bill of exceptions had on it no 
certificate that it was the true original, ete. 

Counsel for plaintiff in error met this with the following 
affidavits: One from the Clerk below, in which he stated 
that five or six weeks ago he had certified and sent here by 
mail a complete transcript of the record in said cause. One 
by counsel for plaintiff in error, in which he stated as follows: 
He was ready to suggest the diminution of the record at De- 
eember Term, 1869, and would have done so had he not 
been anticipated by counsel for defendant in error; that after- * 
wards he saw the Clerk with an envelope en route for the 
post-office, saying it contained the correct transcript, which 
he was then sending to the Clerk of this Court ; he supposed 
the same was here, till he arrived and found out the contrary 
from the Clerk of this Court ; that he then took an order to 
take said papers from the Clerk’s office of this Court and 
procured the new transcript and new certificate, as aforesaid. 
He contended, that as the record was now complete, and the 
bill of exceptions was by its face the true original, the certifi- 
cate of the Clerk to its identity, by describing it as aforesaid, 
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was sufficient to save the cause from dismissal on that ground, 
The Court, however, dismissed it on that ground. 


Samira & Turner, WM. Dovcuerty, by A. W. Hay. 
MOND & Son, for plaintiff in error. 


Hvueu BucwHanon, for defendant. 


Rok, cas. eject., and E. W. Ho.uanp, tenant, plaintiffs in 
error, vs. Dor, ex dem., ABRAM Camp et al., defendants in 
error. 


Where neither the bill of exceptions nor the record is certified by the 
Clerk below, as required by law, and no diligence by plaintiff appears, 
the writ of error will be dismissed. (R.) 


Practice Supreme Court. 


In this cause there was no certificate of the Clerk to the 
bill of exceptions except that he certified to certain items of 
cost as not being paid and that he had issued fi. fa. therefor, 
The cause was ejectment and involved no question as to costs 
To the record the Clerk had attached no certificate. Upon 
motion of defendants’ counsel, upon the calling of the cause, 
the writ of error was dismissed, plaintiff showing no diligence 
to procure a correct certificate. 


D. F. Hammonp, R. S. Burcu, for plaintiff in error. 


Hueu BucwHanon for defendant. 
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GrorcE W. Dys, plaintiff in error, vs. Wom. H. Marrox, 
defendant in error. 
If the certificate of the Clerk below fails to identify what purports to be 


the record applicable to the bill of exceptions, or the bill of exceptions, 
the writ of error will be dismissed. (R.) 


Practice. Supreme Court. From Elbert. 


The bill of exceptions averred that George W. Dye brought 
“complaint on note” against William H. Mattox, “on the 
common law side of said Court,” and that Dye’s counsel de- 
murred to the plea, upon the ground of the unconstitution- 
ality of the 17th section of the 5th Article of the Constitu- 
tion of Georgia, of 1868, which demurrer was overruled. 
That is assigned as error. 

On it is an entry of filing by the Clerk below, on the 13th 
of October, 1869, but no certificate. What purports to be 
the record, came here in four leaves of paper, not attached to 
the bill of exceptions or to each other. One purports to be 
a copy of an action by said Dye against said Mattox, brought 
by Toombs & DuBose, attorneys, in the usual form of “ com- 
plaint on a note,” with an entry of service as usual. Another 
leaf contains process in said last named paper in the usual 
form. Another contains a plea by Mattox that the note sued 
on was given for slaves, a demurrer to this plea, and a judg- 
ment overruling the demurrer. 

The other is a certificate that “the following pages here- 
unto annexed ” are a true and complete copy, etc., of the pro- 
ceeding “in the cause in equity in which George W. Dye is 
complainant and William H. Mattox is defendant;” that 
“the bill of exceptions, hereto annexed,” is the original, ete., 
as usual, 

Defendant’s counsel moved to dismiss it, because the cer- 
tificate was by its face not intended for the record of this 
case, on this bill of exceptions. The cause was dismissed. 
McCay, J., dissented, believing that the identity was suffi- 
ciently plain. 


R. Toomss, for plaintiff in error. 


Hester & Lumpkin, for defendant. 


VoL, xLI—28, 
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Rosert CUNNINGHAM ef al., plaintiffs in error, vs. Jony 
ScHLeEy et al., executors, defendants in error. 


The Act of 1847, requiring marriage settlements previously made to be 
recorded in the county of the husband’s residence within twelve months 
after the passage of the Act, or be void against bona fide purchasers 
or creditors without notice, who purchase or give credit, before the 
actual record, applies only in favor of bona fide creditors, who, without 
notice, give credit on the faith of the property, and does not render the 
settlement void in favor of a debt due by the husband, as guardian, un- 
der the appointment of the Ordinary, or under a testamentary appoint- 
ment without affirmative proof that, on the testamentary appointment, 
credit was given to the husband on the faith of the property. 

Declarations and entries by a person, since deceased, against his interest, 
and not made with a view to pending litigation, are competent evi- 
dence, and this applies to a case where two sets of beneficiaries are in 
dispute as to whether their common trustee has invested certain trust 
funds in lands, taking a deed in his own name, and it is sought to prove 
by the admissions of the deceased trustee, that the land was bought 
with the funds of one of the sets of beneficiaries. 

Where there is a marriage settlement to the wife for life, and at her death 
to her children, the trustee, who holds the title during the wife’s life, 
holds it as trustee for the remaindermen, and if he invest the trust 
funds in his own name, they may follow them as in other cases of 
trust. 

If the parties in a suit pending agree to submit both matters of law and 
fact to the Judge, and, after a hearing, he makes a judgment, this Court 
will, in a motion for new trial, make the same presumption in favor of 
the verdict as though the case had been tried by a jury, and if there 

_be evidence to authorize the verdict, a new trial will not be granted, 
even though this Court be not satisfied that the weight of testimony is 
with the finding. 

When the principal matter in dispute on the trial was whether certain 
real estate, the title to which was taken in a trustee’s own name, had 
been purchased with trust funds, and the vendor was accessible to both 
parties, and after the trial the losing party prays for a new trial, on the 
ground that he has discovered, on inquiry of the vendor, new and mate- 
rial evidence upon the point in dispute which he did not know at the 
trial, and no excuse is given why application was not made to the vendor 
before the trial : 

Held, That this is not such diligencein preparing for trial as will author- 
ize the Court to grant a new trial, that the newly discovered evidence 
may be heard and considered. 

When two cases were tried together, by consent, and under an order of 
the Court, and after verdict, a new trial is moved for in the general 
decree : 
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Held, That the Court may grant a new trial in one of the cases and 


refuse it in the other, the verdict not being so dependent as to make such 
a cause unjust to either party. 

A diminution of the record must be suggested on or before calling the 
case. (R. See end of Report.) 

If the bill of exceptions be attached to the record, a certificate on the 
record that ‘‘the accompanying bill of exceptions is the true original,’’ 
etc., is sufficient to keep the writ of error from being dismissed. (R. 
See end of Report.) 

A Clerk of the Supreme Court may not certify a record out of his county. 
(R. See end of Report.) 

If the record be in detached parcels the Clerk below may, in the Supreme 
Court, attach them together and by affidavit make the certificate cover 
all the parts. (R. See end of Report.) 





Marriage Settlements. Trusts. Arbitration, ete. New 
Trial. Bill of Exceptions. Practice. Before Judge AN- 
pREWS. Richmond Superior Court. June Term, 1869. 


In 1851 Charles Cunningham died, testate, leaving a 
large estate and many legatees. By the will he appointed a 
guardian for the person of his children and George Schley as 


the guardian of their property, with power in him to change 
the character of investments as he thought best. Cunning- 
ham’s executors turned over to George Schley, as such guard- 
ian, a large amount in bank stocks. In 1855, 1856 and 
1857, one White died, intestate, and Cunningham’s children 
received a large fund from his estate which was turned over 
to George Schley upon his becoming their statutory guardian, 
in March, 1855. 

George Schley died in 1866, and Cunningham’s children 
filed a bill against his executors for an account and settle- 
ment of said trusts, charging waste, imprudent changes from 
bank stocks into promissory notes, over-charges of commis- 
sions, ete. 

George Schley’s children filed another bill against their 
father’s executors. They made this case: In 1832 he madean 
antenuptial agreement with their mother, whereby he secured 
the corpus of all property “comingf@hrough her ” to herself 
for life and to their children in remainder, and then married 
their mother. This marriage was solemnized in Jefferson 
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county and the settlement was there recorded. The trustee 
therein appointed surrendered the trust to George Schley, 
This trust property was to be free from the debts, contracts or 
control of George Schley. 

In his will, he mentioned the sources from which he had 
received Mrs. Schley’s money and stated that he owed his 
children $16,047 00. Said will also recited that he had 
received from the estate of a deceased uncle of Mrs. Schley 
$36,441 80 for her. Besides these sums of money, he 
received many slaves and their profits for many years. He 
also received $10,000 00 for his wife from the estate of a de- 
ceased aunt. Soon after the marriage he bought a plantation 
with these trust funds, sold it and invested the proceeds in 
“ El Dorado,” near Augusta. What was called El Dorado was 
in two parcels, one parcel was bought from Fleming in 1856, 
the other from Easterling in 1861. “Mill View,” the 
“Quarry Tract,” and various other described lands were 
bought with the said trust funds of their mother. She died 
in 1865. They claimed that George Schley’s estate was first 
chargeable with their said trust demands and prayed that they 
should be paid to the exclusion of all others, and that the 
specific property specified be decreed to be theirs because 
bought with their trust funds. The executors of George 
Schley ceasing to be parties, his administrator de bonis non 
became the party instead. 

By consent these causes were consolidated and submitted to 
Judge Andrews to decide without a jury. The evidence of 
the trial is concisely this: The deaths, marriages, etc., of the 
parties, or their kindred, so far as were material, were ad- 
mitted or proven. The will of Cunningham and the returns of 
George Schley, as such statutory and testamentary guardian, 
and George Schley’s will, were put in evidence. It was shewn 
that the marriage settlement was made in 1833, and was 
never recorded elsewhere than in Jefferson county, and not 
there till 1849, when George Schley was living in Richmond 
county. The titles to MDorado and all the lands were taken 
by George Schley in his individual name. When he became 
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such statutory guardian he was of large means, He died in 


1866. 

Pending the trial various questions were raised and de- 
cided as follows: The recitals in George Schley’s will of his 
indebtedness to his children were relied on to show the 
quantum and character of the indebtness. ‘They were ob- 
jected to as not binding upon the Cunningham children. The 
objection was overruled. 

The Judge decided that, under the evidence, George Schley 
had not acted illegally or imprudently in his change of the 
investments of the Cunningham children’s stocks for notes, 
though the stocks brought a larger interest annually ; that 
he was entitled to two-and-a-half per cent. commissions on 
money received aud paid out in changing these investments ; 
that he had no right to use the corpus of the property held 
by him as statutory guardian; and that the estates of the 
uncleand aunt were held by him as statutory guardian, in as 
much as he received them by virtue of administration, and 
not by virtue of and under said will. Upon the authority of 
Cloud & Shackleford vs. Dupree, 28th Georgia Reports, 173, 
he held, that if the Cunningham children were creditors of 
George Schley, they did not give credit upon the faith of the 
property settled upon his wife, and that, therefore, the failure 
to record the marriage settlement did not avail them. Itdid 
not appear that Charles Cunningham was a creditor of George 
Schley, or if it did, that he had notice of this settlement. 

It appeared that the records of Jefferson county were burnt 
by Sherman’s army, and thereupon the contents of the mar- 
riage settlement were shown by witnesses, and by the recitals 
in George Schley’s will. Under the Act of 1856, he presumed 
that it was correctly executed. 

The codicil to the will of Robert Schley, the uncle, was in 
these words: I bequeath to Charles Cunningham and 
Margaret Schley (George Schley’s wife) “ for their use, during 
their life time, the bulk of my property.” * * * = * 
I leave them or the children or child living to share and share 
alike, and in case there should be but one alive, then that 
he or she takes all after the death of the said Charles Cun- 
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See a — ai 
ningham and Margaret Schley.” Under this he held that 
George Schley took nothing as trustee for his children, the 
remandermen: 27th Ga. R., 96; 26th, 145, 678; Fearne 
on R., 57-58; 14 Ga. R., 404-9; 7th, 546. 

George Schley’s will contained the following words relating 
to said marriage settlement: “ All the property coming 
through her ae wife) was secured to her and the children 
she might have,” ete. 

The Schley children contended that the italicised words 
covered all the property which came to their father, for their 
mother, from her mother’s estate. The only witness to the 
contents of the marriage settlement said his impression was 
that its main feature was to secure the corpus of the property 
to his wife and children and the increase to George Schley. 
And in stating in his will what he owed his children, George 
Schley included nothing but what he received from Robert 
Cunningham’s estate and under the marriage settlement. 
And as he got from Robert Cunningham a life-estate only, 
which had ended before the will was made, the Judge held 
that nothing passed under the marriage settlement except 
what Mrs. Cunningham had at the date of the marriage. 

He held that the par balance appearing against George 
Schley as guardian, by his return in 1865, was not properly 
disposed of by the Confederate currency investments, with 
which it was sought to be disposed of, inasmuch as it did not 
appear that the wards had any Confederate currency or how 
their assets had been converted into such currency. Andhe 
held that no commissions could be charged-on property turned 
over prior to the Code. Where it appeared that the dividends 
on stocks were paid to him in Confederate currency, when 
prudent men took it, he was allowed credit for it. 

It appeared that all of the land of George Schley, except 
El Dorado, were bought with hisown money. And the price 
paid for El Dorado, added to the indebtedness to his children 
admitted in his will, was sufficient to cover all the trust 
funds which he received for his children. It was held 
that none of the lands except El Dorado were the property 
of the children. It was shown by relatives of George 
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Schley that he had frequently said he bought El Dorado with 
the trust funds, and these sayings were long ante litem motam 
and while he was in prosperous circumstances. Besides, it 
appeared he had no individual property till after El Dorado 
was bought. It therefore was held to belong to his children. 
He also decided that the Schley children had shown that 
George Schley, as trustee, owed them $13,755 00, but he 
allowed maintenance and education to set off the interest 
up to George Schley’s death. There being no other parties 
before the court but these Schley and Cunningham children, 
the rights of general creditors were not passed upon in these 
decisions. 

Accordingly he decreed that, after payment of funeral ex- 
penses and other things previously to be paid by the statute 
of distributions, the administrator de bonis non of George 
Schley should pay the Schley children $13,755 00, with in- 
terest from George Schley’s death; to Anna Cunningham 
$41,333 66 (and $2,147 74 in United States currency, as ac- 
crued interest ;) to Eliza Cunningham $44,263 99 ; to Robert 
Cunningham $53,376 62, and to Mary Cunningham $48,- 
594 94; all of which payments to the Cunningham children, 
except the said accrued interest, were to be in gold, with 
interest since the 1st of September, 1869. These several 
amounts were fixed by an auditor who had acted pending the 
litigation and brought his report in on the 1st of September, 
1869. 

The Cunningham children moved for a new trial upon the - 
following grounds of assigned errors : 

Ist. Because the Chancellor erred in deciding that com- 
plainants, R. E. Cunningham et al., as wards of George 
Schley, were not bona fide creditors under the act of 1847, of 
the estate of George Schley, and that, therefore, as to them 
it was not necessary that the marriage settlement between 
George Schley and his wife should be recorded in the county 
of his residence—more especially as to the amounts due them 
by George Schley as statutory guardian. 

2d. In holding that the recitals contained in George 
Schley’s will and his sayings, as testified to by witnesses who 
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heard them, were competent to prove the contents of his 
marriage settlement, and to set up a trust in favor of his 
children as against the claim of his wards. 

3d. In holding that the terms of the marriage settlement, 

even as set forth in Schley’s will and as testified to by the 
witnesses, created a trust in favor of his children. 

4th. In holding that the proof of the contents of the mar- 
riage settlement was sufficiently definite to enable the court 
to ascertain its limitations and provisions. 

5th. In holding that the children of George Schley had 
traced their trust fund into El Dorado. 

6th. In holding that said children of George Schley were 
not only entitled to the El Dorado place, which cost George 
Schley $18,000, but also to the whole amount stated to be 
due them in George Schley’s will, viz: $13,755 00. 

7th. In holding that George Schley’s children were en- 
titled to the whole of El Dorado, when the terms of the 
settlement as set forth in George Schley’s will, show that 
George Schley himself was entitled to one-seventh of all the 
trust property under his marriage contract after the death of 
Mrs. Schley. 

8th. In holding that George Schley’s children were en- 
titled to the whole of El Dorado, when there was no 
evidence whatever going to show that the part bought from 
Easterling was paid for with trust funds—that part being 
bought nearly six years after the purchase of the portion sold 
by James Fleming. 

9. Because of newly discovered evidence which has come 
to complainant’s knowledge since the trial, proving that 
George Schley bought El Dorado with individual funds of 
his own and funds belonging to complainants, his wards. 

10. Because the ruling that the children of George Schley 
had traced their trust funds into El Dorado was contrary to 
evidence and the weight of evidence. 

11th. Because no interest is allowed to complainants on 
the sums due them respectively prior to the date of the re- 
port of the auditor. 

The newly discovered evidence was that the persons who 
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sold El Dorado to George Schley were not paid for it in cash, 
but in installments from time to time, and that these payments 
were made by checks and drafts, and that these drafts and 
checks were drawn by George Schley upon deposits standing 
in his own name, ete. The facts were fully set forth in affida- 
vits of the sellers, the cashier of the bank, ete. And the 
usual affidavits were made by complainants, showing their 
ignorance of these facts at the trial and giving their reasons 
for not learning them before. The main reason was that they 
supposed, till told by one of the sellers after the trial, that 
El Dorado was paid for in cash, as no mortgage for its pur- 
chase-money was recorded. 

The Chancellor overruled all the grounds for new trial 
except the 6th, 8th and 11th. A new trial was ordered on 
the 6th ground, unless complainants would remit the 
$13,755 00 decreed to them ; on the 8th unless complainants 
would release to George Schley’s administrator so much of 
El Dorado as was bought from Easterling; and on the 11th 
ground, unless the administrator pay, pro rata, to Robert Cun- 
ningham $52,477 58, and to Anna Cunningham $41,333 66 
(plus $2,147 74 in United States currency), to Eliza Cun- 
ningham $44,263 99; to Mary B. Cunningham $48,408 13, 
with interest on each from the Ist of October, 1866, except 
Mary B. was to have interest from February 15th, 1865, and 
all was to be paid in gold except the sum in ( ). 

The Schley children remitted all that they were required 
to remit; the administrator de bonis non refused to consent to 
any change of the decree. Thereupon the Cunninghams 
and said administrator, de bonis non, claimed that the refusal 
of the administrator, de bonis non, to such modifications of the 
decree rendered the decree inoperative, and they moved for 
an order for a hearing de novo upon that ground. This was 
refused. 

Error is assigned upon the refusal to grant a new trial 
upon the grounds overruled, upon the conditional grant upon 
the other grounds and upon the refusal of the said order for 
a hearing de novo. 

When the cause was called here, there was a motion to 
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dismiss the writ of error, because there was no proper certi- 
ficate of the Clerk below that any paper is the original bill of 
exceptions, and because the paper certified as the transcript 
is not such, and the paper shown as the balance of the record 
is not identified. The bill of exceptions came up detached - 
from the record and the record was in two parts. To one of 
these parts of the record, was a certificate that “ the foregoing 
transcript is a true and complete copy of all the proceedings 
in the before stated case, and that the accompanying bill of 
exceptions is the true original bill of exceptions,” ete. 

After arguing the motion for some time, counsel for plain- 
tiff in error proposed to suggest a diminution of the record 
and thus get an entire record certified. The Court held that 
this suggestion could not be made after argument of motion 
to dismiss was begun. 

Pending further argument the Court adjourned till next 
day. Ad interim, the Clerk of the Court below came with his 
seal of office. When Court convened next day, counsel for 
plaintiff in error proposed to have the Clerk then and there 
to certify the record. It was objected that he could not act 
officially out of his county. That objection was sustained, 
Then the Court suggested that the Clerk be sworn to show 
that the certificate applied to said papers, and then be allowed 
to attach them together preceding said certificate. This was 
done and the cause was allowed to proceed. 

JoHnson & Monteomery, for plaintiffs in error. Who 
are creditors as against this marriage settlement and the con- 
sequences of not recording it: Cobb’s Dig., 180 ; R. Code, sec. 
1934 ; 16 Ga. R., 111, et seq. ; 32d, 167 ; 28th, 170; 35th, 243; 
14th, 595. The recitals in the will and the sayings of tes- 
tator were not competent to show the contents of said 
settlement: 40 Ga. R., 479; 39th, 550; 2 Liegh, 29; 1 
Gr. Ev., secs. 337, 341; 28 Ala. R., 623; Code, sec. 3798; 
7 Exch. R., 354; Ryan & M., 198; 3 John. Ch. R., 488. 
A settlement securing the corpus to the wife and children 
creates no trust: R. Code, secs, 2234, 2228, 2244; 26 Ga. 
R., 145, et seq.; 14th, 404-9; R. Code; 7th, 517,530. As to 
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statutes of limitations as to remainders: 36 Ga. R., 199; 8th, 
378-9, 518 ; 37th, 342. The settlement as proved was too un- 
certain: 1 Peters, 591; 7 Curtis, 719; 1 Phil. Ev., 418, 
422; 32 Ga. R., 428. As to diligence in the matter of 
newly discovered evidence : 15 Ga. R., 103 ; 37th, 676 ; 38th, 
174; 34th, 492 ; Code, sec. 3665. As to cumulative evidence : 
9Ga. R., 7; 26th, 589; 37th, 464; 38th,319; 17th, 419; 
37th, 676; 26th, 528; 34th, 492; 4 Wend, 579; 5 Cowen, 
106-122; 6 Pick, 113-416; 32 Ga. R., 296-7; 31st, 34; 
Hilliard on N. T., 376, 384, 390; 40th, 657. If paid for by 
individual funds and then reimbursed by trust funds, the 
property is not subject to trust: 27 Ga. R., 589. As to . 
opening the whole cause: 2 Mad. Ch., 371. 














J. S. Hoox. W. Hore Hutt, for defendants in error. 





McCay, J. 










The Act of 1847, in relation to the record of marriage 
settlements, so far as it relates to settlements then existing, is 
a very harsh law. At the date of its passage, the benefici- 
aries of a settlement then existing, had a perfect right to the 
property it conveyed. The effect of the statute was to re- 
quire a record of the instrument, on pain of forfeituré, as 
against certain dealers with the husband. 

It is but fair, that a law of this character should be strictly 
construed, and not extended beyond its terms. And such has 
been the course pursued by this Court, in its previous adjud- 
ications, upon this subject: Boston & Gunby vs. Cummings» 
25th Georgia, 277; Cloud & Shackleford vs. Dupree, 28th 
Georgia, 170. 

Indeed, the last case referred to, goes upon the broad prin- 
ciple that by the words of the Act, the creditor attacking an 
unrecorded settlement, must show that he gave credit on the 
faith of the property; that is, that he trusted the husband, 
under the belief that the property was his. 

And such, we think, is the meaning of the words of the 
Act. The beneficiaries in the settlement are themselves pur- 
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chasers ; often the whole instrument is simply a means by 
which the wife retains or gives direction to her own property ; 
and there is no equity at all in favor of the creditor. If, by 
the neglect to record, a person is misled—as if he finds the 
husband in possession, and purchases or gives credit, beliey- 
ing the property to be his, giving credit, based on that be- 
lief—an equity does arise in his favor. And the statute, in 
such cases enforces it, by declaring the settlement inoperative 
as against one thus misled, by the neglect to record the settle- 
ment. 

There is nothing in this record bringing the case within 
this rule. There is no pretence that the credit was here given 
under any misconception. Indeed, the proof is rather the 
other way, to-wit: that the trustee was a man of large means 
in his own right, independently of the property mentioned 
in the settlement. 

The statute requires, that the creditor shall have given 
credit, bona fide, on the faith of the property. There must 
be some affirmative reliance upon the fact that apparently the 
husband was the owner. The creditor must appear as an in- 
jured party, by the neglect of the beneficiaries to notify him, 
either in fact or by record, that the settlement exists. 

2d. We do not see why the sayings of the deceased trus- 
tee are not exactly within section 3699 of the old Code. The 
declarations were clearly against his interest—they charged 
the property with the trust—they clearly were not made with 
a view to any (then) pending litigation, and the maker of 
them is dead. The weight to be given to them is another 
matter. That was for the jury to determine, under all the 
fact and circumstances of the case. 

3d. It is true, that as a general rule, in a marriage settle- 
ment, the wife—the first taker, the tenant for life—may in a 
certain sense be said to stand in the place of any other life- 
tenant, and be the depository, as it were, of the interest of 
the remaindermen, their title passing out of the grantor, 
with her. But the very object of the trustee is to hold not 
only the separate estate of the wife, but to preserve the 
remainder. He is trustee as well for the remaindermen as 
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the wife. Indeed, if the remainders be contingent, by the 
old rules, a trustee to preserve them was necessary. Whether 
necessary or not, nothing, it seems to us, is clearer than that 
he is trustee. He holds the title. It is not his. He holds 
it for the benefit of the real owners, who are, after the wife’s 
death, the remaindermen. He is, therefore, a trustee, and is 
chargable as such. 

“ 4th, When, by consent, the Judge acts as both Judge and 
jnry, it has been the uniform rule, to give to his finding on 
the facts all the presumptions usually given to the finding of 
ajury. Indeed, as he is a kind of arbitrator, selected by the 
parties, it might be contended that his finding stood upon 
even higher ground. But that it stands upon as favorable 
ground is undoubted. Under this rule, we do not think this 
finding is so contrary to the evidence as to require a new 
trial. 

5th. When the country has furnished to disputants a tri- 
bunal for the trial of the issues between them, it is a public 
right that they shall not trifle with the privilege. They 
shall not take up the public time with two trials, when, by 
proper diligence, they might have secured their rights by 
one. */ 

That the vendor of property should be able to tell how it 
was paid for, is so natural a presumption that it strikes the 
common mind at the first thought. There is no good reason 
given why inquiries were not made of this vendor before the 
trial, He was at hand. It was plain, that the inquiry was 
important, and would most surely be material on the trial. 
We think there was want of proper diligence, and on grounds 
of public policy, which favors the ending of litigation, we 
do not feel like coming to the aid of one who has had his 
day and neglected to take the proper and obvious means to 
secure his rights. 

Judgment affirmed. 
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APPENDIX. 


The following concuRRING opinion in WILLovGHBY JouRDAN vs, Lewis 
B. Miter, ante page 51, was overlooked : 


McCay, J., concurred as follows: 


I concur in the judgment of the Court in this case, as [ 
understand it, and as the majority of the Court have informed 
me they mean it. 

There is no evidence in the record that Iverson Miller had 
received $1,200 00, as an advancement, and it was improper 
to charge the minor with that sum, as such. 

Under the will, the legatee, Iverson, was entitled to choose 
the four lots, as a part of his share, at a fair valuation, and 
the guardian having done so, with the consent of the executor, 
at the valuation fixed by the appraisers, I think that was the 
price at which the lots were to be charged to him. The 
executor is concluded by this consent, unless he charges and 
proves that he consented under a mistake, and through fraud 
or accident. But if these lands, at this valuation, are more 
than the distributive share of this minor, the heirs-at-law, or 
the executor, under proper charges in the bill, and proof to 
sustain them, can compel the guardian to pay the overplus. 

Taking the will altogether, it was the testator’s intent to 
divide his property equally between the legatees, charging 
each one with his advancements. And the right of choice, in 
the several items of the will, was only a right to take certain 
specific property, at its value, as a part of the equal share, to 
which each was entitled. 
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It is incumbent on the executors, in order to discharge themselves from 
accounting for the money received by them, by the sale of the testa- 
tor’s property, to show to the satisfaction of the Court and jury that 
the money in their hands had, in good faith, in the performance of their 
duty as trustees, been received and invested by them, in Confederate 
money, at a time when a prudent man would have done so in the man- 
agement of his own affairs, and that the question whether the defend- 
ants had so acted, was a question for the jury under the charge of the 
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There is sufficient evidence in the record to sustain the verdict, and there 
was no error in the charge of the Court, in submitting the question 
to the jury, nor in the refusal of the Court to charge, as requested by 
defendant’s counsel. 

(See these charges and requested charges in the report. R.) 

The jury were the exclusive judges as to the verdict and weight of evi- 
dence of the defendants themselves, who were examined in their own 
favor. 

If extra time be wished, it must be asked before the argument begins, 
(See end of Report.) 
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In May, 1860, George Keith made his last will and testa. 
ment. By it, after providing for his burial and the payment 
of his debts, he gave to his wife, absolutely, certain named 
slaves which her father had given to her, and for her natural 
life or widowhood, his plantation and a named slave; and 
gave her absolutely, stock to carry on said farm, and directed 
that the balance of his property be sold by his executors “ to 
the best possible advantage,” and that they put the money 
arising from said sale out on interest and use the inter- 
est, and if necessary, the principal, for the support of his 
family and education of his children, and that all the prop- 
erty not absolutely given, be divided equally between his 
children as they arrived at age. If either child wished other 
than a common education, the executors were to charge the 
extra expense to such child. William A. Smith, James W. 
Looper and testator’s wife, were made his executors, and they 
were to give bond for the faithful performance of the trusts 
_, aforesaid. In June, 1860, testator died, leaving his widow 
and ten children him surviving, and during that month 
Smith and Looper proved the will, gave bond and were qual- 
ified as executors cum testamento annexo. 

In 1867, Mrs. Keith, being still alive and a widow, and said 
children, of whom all but one were still minors, filed a bill 
against Smith and Looper, which, in addition to averment 
of the foregoing, stated as follows: Keith’s estate consisted 
of lands, slaves, ete., worth $50,000 00, all of which Smith 
and Looper took into possession. They sold the perishable 
property in August, 1860, and at other times, for $675 00 
in cash; on the 2d of October, 1860, sold the slaves for 
$10,452 00 cash, and received this money, a large part of 
which was in gold and the balance in lawful, par, currency. 
They did not lend out said money, nor support the family, 
nor educate the children: but appropriated it to their own 
private uses; and they now refuse to furnish such support 
and education, and will not account and settle with com- 
plainants. The prayer was for account and settlement, for 
removal of the executors and appointment of a Receiver. 

Answer was waived. The nature of the defense set up 
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will appear by the evidence, etc. Defendants demurred to 


this bill because the widow was still alive and the children 
were minors and yet to be educated, and, therefore, the time 
for settlement had not arrived ; because there is no averment 
of insolvency of defendants and because there was adequate 
remedy at law. The Court overruled the demurrer. On the 
trial complainants read in evidence the will and probate of it, 
certified copies of the inventory and appraisement of the es- 
tates, the sale bills and returns of the executors taken from 
the records of the Court of Ordinary. The inventory and 
appraisement and the sale bills are not material here. The 
first return averred that the whole estate had been “ convert- 
ed,” and explained that term in figures as follows: 





















Sale of perishable property, 10th August, 1860, for cash........ $ 657 55 
Sale of negroes sold 2d October, 1860, for cash...........000+e+++ 10,066 00 
Bold of lnad in: Daws0n CORTE siisecssss sosseces sesdcsctonebsnd.cdesecees 396 00 
Cash received for hire Of negrOes.......1. sssscsesecereeeeeees cosssceee ee 12 00 







$11,131 55 






It contained credits amounting t0...... +++ eseeereserseeeses sevens cecees 8,157 32 
Leaving balance against executors, 4th January, 1861........... $8,974 28 
The second return, made in September, 1862, charged them 

with the interest on said balance..........csece ses sssese seseeeeee 








$9,576 42 
And credited them with disbursements......... .scccecssssesesce cosees 481 96 















Leaving balance on hands of executors.......0. seee-+seeeee ’ 
The third return, made 23d December, 1863, charged them for 
ONG COTINIIG cpcces cc cnnvmestnccenne emenjanaaniimnaninesenaneainin 








$9,294 46 
And by credits reduced their indebtedness t0..........0+++0+8 cesses 9,075 19 


The fourth return, made in March, 1865, showed credits 
amounting to enough to reduce this balance to $6,781 22; 
but no interest is charged therein on said last balance of 
$9,075 19. The fifth and last return was made the 24th of 
May, 1866, charged them with $9,075 19 as balance of last 
return, added $18 00 cash collected and claimed credits re- 
ducing said balance, without interest added, to $2,321 72. 

The widow testified that she got a twelve months support, 
of herself and eight children, slaves and property, all valued at. 
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$3,000 00, and she afterwards got $30 00 from defendants; that 
in 1863 she applied for money to Looper; he referred her to 
Smith, and he admitted that he had, say $160 00 in bank-bills, 
but said they were four per cent. below par and he was not 
willing to lose the percentage. Again she applied just before 
funding time of Confederate currency, and was told that they 
were going to fund the money, because it would bring eight 
per cent. interest ; that defendants paid for the schooling of 
the children up to the filing of this bill, and that now she 
was supporting and schooling the four minors. Many wit- 
nesses were examined who showed that said sales were for 
eash and that this cash was paid generally in par bank-notes, 
but some of it in gold. One testified that Smith said Looper 
took $800 00 in gold, and another that Looper told him he 
funded this gold in Confederate bonds, to get eight per cent. 
and to avoid being robbed. 

The defendants also relied on their returns, and introduced 
the vouchers for the credits therein set out. They called at- 
tention to the false subtraction by which they were over- 
charged $1,000 00 in bringing down balance at first return, 
and that that error ran through the returns, as shown by the 
figures aforesaid. There was no contest as to most of those 
credits, indeed none of importance about any but $6,540 00 
in Confederate bonds, mentioned in their last return, and 
which in making said return they swore were “in the same 
kind of currency as was received for said estate.” To cover 
this, they produced Confederate seven per cent. bonds, issued 
March 2d, 1863, amounting to $4,500 00, and said they had 
$1,000 00 in others, which they had lost. (These, by con- 
sent, were considered as in evidence.) ‘They also put in evi- 
dence the table showing the relative value of gold and Con- 
federate currency during the war. 

Smith then testified the personalty was sold for cash, as to 
all sums under $5 00, and on credit of three or four months 
for sums above $5 00; that the slaves were sold for cash. 
As money enough was paid in to pay Keith’s debts, they con- 
sidered some of the notes as money loaned out, as the money 
was to be put out as interest. All the money for which the 
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een een sold was paid, except a note on Stephens for 
$1,498 00, dated October 2d, 1861, and one on Looper, de- 
fendant, for $721 00. They paid out money for support of the 
family, as shown by the returns, and, while they had cash, 
they paid the school bills. Looper carried $400 00 of gold 
home, and Smith loaned one Tabor $300 00 in January, 1861. 
When Smith was leaving for the army, not wishing to leave 
the money at home, he let Looper have $1,800 00, $400 00 
of which was in gold and the balance in Confederate notes, 
This was about six months after the loan to Tabor. This 
was of the money gotten for the negroes; that all money paid 
in after that time, except certain bank bills, $150 00 and 
$2 25 in United States currency, were in Confederate cur- 
rency. (He produced said bank-bills as evidence.) He and 
Looper consulted the Ordinary, and funded the money “ with 
good intentions,” ete. He never appropriated a dollar of 
the money. Upon cross-examination, he said that he and 
Looper got in cash, at the time of the sale, all the amounts 
bid for slaves except said two notes. The most of the other 
money was received in 1862, in Confederate currency, which 
was then considered the best money in circulation here, 
Looper said he was building a mill; Smith loaned him said 
money and took it back in Confederate currency ; also loaned 
Neal $1,200 00 or $1,400 00; he could not tell how many 
he loaned money to, nor their names. In 1862, he took from 
Stephens two mules and credited his note with $450 00 and 
paid the Confederate money to the estate. The Stephens 
note was sued on and lost under the new Constitution. He 
funded $3,100 00 or $3,200 in May, 1868. Soon after the 
money was funded and turned over to Looper, Smith joined 
the Home Guards. He regarded himself and Looper as then 
solvent. Looper testified that he and Smith were brothers- 
in-law of testator; that he had but little to do with the man- 
agement of the estate; that he received the money from 
Smith and could not tell what he did with it. He received 
from Smith $400 00 in gold and $1,400 00 in Confederate 
money. He received the money from Byers for the land, 
but did not remember how much of it was in gold. He did 
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not know what he did with the money ; he loaned some and 
spent some. He loaned Joseph Smith $165 00 in gold, Jack 
Thompson $200 00, but did not know how the balance was 
used; this balance “just got intv Confederate money, he 
mixed it with his own,” etc., “just glided into Confederate 
money.” He was building his mill then, and paid for build- 
ing it in Confederate money. Smith held said note given 
for a slave, and he funded money to meet his note. Then 
Confederate money was nearly worthless. Looper refused to 
accept it, and in all things acted to the best of his ability, 
Upon cross-examination, he stated that he had not received 
nor loaned out any money except as stated; that he funded 
his own money and $600 00 for his son, and returned all he 
had funded. He and Smith considered the loans paid off by 
said return of bonds, These investments were made without 
any order of Court. He admitted that he had sold, on 
credit, to his son, a large part of his land, and that that son 
had divided it with Looper’s other children, and that he had 
advised one of the securities to put his lands out of his 
hands; said he was still worth $3,000 00, said security was 
worth $3,000 00 and Smith was worth $2,500 00, but he did 
not know what the other security was worth. He said he 
used none of the estate’s money to build his mill, was then 
amply able to build it, and said he was yet able to pay all 
liability to complainants. 

Smith, reintroduced, said he considered certain notes in the 
inventory as insolvent, but had never sued on them, nor sold 
them as insolvent. , 

After argument, defendant’s counsel requested the Court to 
charge the jury as follows: Ist. That the will was the law 
to the defendants, and by it they must be judged under the 
facts and circumstances of the case. 2d. The filing of the 
inventory and appraisement, sale bills and annual returns 
are evidences of good faith and will go far to aid the pre- 
sumption of law that defendants fully complied with their 
duty. If complainants seek to set aside these records from 
fraud or illegality, they must prove fraud; it cannot be pre- 
sumed, 
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3. That the (executors,) defendants in this case are to be 
held to ordinary diligence in the execution of the trusts com- 
mitted to them under the will of George Keith, the testator; 
such diligence as any prudent man would exercise in the 
management of his own affairs. In considering the question 
of diligence and the prudent management of the defendants, 
you may further consider, under the evidence, the time when 
said executors entered upon the duties involved, the fact that 
a civil war ensued immediately after their qualification un- 
der said will, as appears from the record, involving the ex- 
istence of the government, the life, liberty and property of 
the citizen, and raging with unexampled fury for nearly four 
years—resulting in a radical change in the constitutional 
laws of our country, the loss of hundreds of thousands of 
human lives, the loss of four hundred millions of dollars 
worth of negro slave property, a vast amount of other prop- 
erty—bringing poverty and suffering in lieu of wealth and 
happiness. These fearful scenes were not enacted upon some 
distant drama, but came to our own houses and firesides. It 
would not be strange, under these circumstances, that defen- 
dants would have been interfered with in the preservation of 
the property and monied interest belonging to the estate. 
Much allowance is to be made ‘in favor of the defendants 
under these circumstances. 

4, In looking into the facts stated in said complainant’s 
bill, and the provisions of items sixth and seventh in said 
will, complainants are not entitled to recover, because the 
contingent events specified in said item seventh have not 
transpired, and Mrs. Keith, the widow of testator, being still 
in life and not married, and not having brought any com- 
plaint against defendants, you must find in favor of defen- 
dants. : 

5. There are no sufficient facts charged in said bill to au- 
thorize the removal of said defendants from their trusts. 

6. If said defendants have not executed the trusts under 
said will, then said widow, who is tenant for life and widow- 
hood in all the estate, is the only person who can apply for 
and obtain the relief prayed for in said bill. 
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7. If you believe, from the evidence, that said executors, 
for the purpose of carrying out the provisions of said will, 
in good faith, by selling $10,000 00 worth of negro slave 
property for cash, and taking interest-bearing notes, solvent 
at the time, and at their first succeeding return charged them- 
selves with the entire amount as cash, this is no evidence of 
bad faith. But this transaction made such entry and charge 
against said executors in favor of said estate, a debt, the con- 
sideration of which was, and is, for the sale of slaves, and 
complainants cannot recover any amount of money against 
said defendants for such purchase-money of slaves, under the 
constitution and laws of said State. But, whatever part of 
said purchase-money may already have been paid and ap- 
plied by said defendants cannot be disturbed, or if such notes 
or money were lost or destroyed by the results of the war, 
without gross negligence by defendants, said complainants 
cannot recover. 

8. If you believe from the evidence that the defendants in- 
vested the Confederate money, or funded it in Confederate 
bonds in 1863, to prevent its depreciation one-third, under 
the law of the Confederate Congress, then they acted under 
color of law and are protected. 

9. In looking into all the evidence in this case, if you 
should feel authorized to find in favor of the defendants, this 
will not be a bar or prevent complainants from compelling 
said defendants to account to them in future for a distribution 
of said estate, after the death or enema of the widow 
of the testator. 

The Court refused to charge any of said requests except 
the first and second. When he read the third to the jury he 
remarked, “it is too eloquent.” 

The Dent, upon its own motion, further charged the j jury: 
Ist. If said executors, pursuant to any law of this State, in 
good faith, invested the funds of the estate in the bonds, 
notes or certificates of this State or of the Confederate States, 
they would be relieved from all penalties of mismanagement, 
misapplication or misappropriation of the funds of the estate 
by reason of such investment, provided the evidence shows 
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that the bonds, notes or certificates now held by them are 
the same which they received for said estate. 

9d. If the evidence shows that defendants have in their 
hands such estate, and are so badly managing it as to threaten 
its loss or destruction, and that they are insolvent, it is com- 
petent for the jury to find and decree that a Receiver be ap- 
pointed to take charge of said estate. 

3d. That if the executors sold slaves on credit and are now 
suing on the notes given for them, the purchasers can plead 
the fact that the consideration was slaves in bar of recovery ; 
but if they received money for slaves sold by them as such 
executors, they, the executors, can not set up said defense to 
keep from accounting for said money. 

The jury found for the plaintiffs against the defendants for 
$5,500 00 and costs, and that they should be removed from 
the executorship and turn over the estate to a Receiver, and 
a decree was taken according to the verdict. 

Said defendants moved for a new trial upon the grounds, 
that the Court erred in not dismissing the bill upon the said 
demurrer; because the decree is contrary to the law, the evi- 
dence and equity, and contrary to the first charge given by 
the Court on its own motion ; because the second of said re- 
quests given upon the Court’s own motion was wrong, be- 
cause no insolvency or threatened loss or destruction of the 
estate was charged in the bill; because the Court refused to 
charge the requests of defendant’s counsel, except the first and 
second ; because the Court said in the hearing of the jury, 
that said third request was too eloquent, and because in charg- 
ing the jury the Court expressed an opinion as to what had 
been proved. 

This last ground the Court certified is not true. He refused 
a new trial and error is assigned on each of said grounds, 

In the argument here the Court would not hear from coun- 
sel for defendant in error on the demurrer. They asked for 
damages for delay by frivolous writ of error, but said if the 
Court found the verdict too large, they ought to say how 
much too large and have that sum remitted and end the lit- 
igation. 
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Sentinal miociheintinesia 

Pending the argument extra time was asked. The Court 
refused it upon the ground, that the statute requires it asked 
for before argument begun. 


W. L. Surru, J. N. Dorsey, Werr Boyp, for plaintiffs 
in error. 


H. P. Bett, Gro. D. Rice, 8. H. Jonnson, for defend- 
ant, said Chancery has jurisdiction over executors as trustees; 
Revised Code, section 3087 ; 23d Georgia Reports, 31 ; 16th, 
213; 14th, 325. Returns are prima facie evidence for exec- 
utors: 23d Georgia Reports, 326. They should take se- 
curity: Revised Code, section 2515. And are responsible 
if loss, by their negligence: Revised Code, section 2496; 
8th Georgia Reports, 388. Both are liable: Ist Kelly, 
(Georgia Reports) 37; 4th, 557; 8th, 388; 11th Vessey, 
333; 4th Vessey, 596; 7th Johnson’s Chancery Reports, 22, 


WARNER, J. 


On looking through the record in this case and consider- 
ing the errors assigned therein, we are of the opinion that 
the motion for a new trial was properly overruled by the 
Court below. There is sufficient evidence to sustain the ver- 
dict, and the jury were the exclusive judges as to the credi- 
bility and weight of the defendant’s evidence, who were ex- 
amined in their own favor on the trial. 

Let the judgment of the Court below be affirmed. 
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Joun W. Hrt1, plaintiff in error, vs. Joan M. WILKER, 
defendant in error. 






Where a note was made and delivered in the purchase of a mining privi- 
lege at Pike’s Peak, in Kansas, on the Sabbath day, and suit thereon 
is brought in the Courts of this State, and there is no evidence of the 
lex loci contractus produced on the trial: 

Held, That the presumption of law is, that the law of the place where 
the note was made is the same as our own; especi:lly will such pre- 
sumption be made where a contrary presumption would be unjust to 
the christian civilization of the age and in violation of the decalogue. 

As the laws of this State forbid, under penalties, any violation of the 
Lord’s day by the transaction of any business, trade or calling, a note 
made upon the Sabbath day, in pursuance of trade or business, will 
not be enforced by the Courts of this State under the laws of this State, 

as such contract is void. 




















Contracts made on the Sabbath. Before Judge Knicurt, 
Dawson Superior Court. September Term, 1869. 









Hill and others, on the 20th of May, 1860, gave to Wil- 
ker their promissory note. Hill was sued upon it. The 
note did not show where it was made nor where it was to be 
paid, but bound the makers to pay half of the proceeds of 
mining in Russel’s Gulch to Wilker, till the note was paid. 
He pleaded that the note was given for a miner’s claim at 
Pike’s Peak, upon Wilker’s warranting it as very valuable, 
when it was worthless, and that it was made on the Sabbath, 
in the ordinary work and worldly business of the parties, 
and not in a work of charity or necessity. 

Upon the first plea there was much evidence, pro and con, 
but it is immaterial here. The evidence showed that Hill 
and Wilker each resided in Georgia, and, with others, were 
at Russel’s Gulch, Pike’s Peak, Kansas, mining, when the 
note was given and that it was given to Wilker for a miner’s 
claim in said Gulch, on the Sabbath day. The occupation 
of the persons there, their customs, etc., were described as 
follows by a witness: “Some men bought and sold claims, 
others dug for gold, that being the common business of every- 
body on the Russel’s Gulch. There was no civil government 
where the note was given, no State, no county, no political 
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division, no organized territory, no legislatures, no civil laws; 
the miners made our laws: when a miner was aggrieved he 
would call a miners’ meeting, a chairman was called, he would 
put the question of grievance, a majority would decide in 
favor of or against the aggrieved, and that decided the mat- 
ter.” No other evidence of the laws of Kansas was intro- 
duced. It was shown that the note was expected to be paid 
at Russel’s Gulch, out of the proceeds of mining there. 

The Court was requested to charge the jury: 1st. That if 
this note was executed on the Sabbath day, in the business or 
work of the party’s ordinary calling, and not in the prosecu- 
tion or pursuance of works of necessity or charity, the con- 
tract is violative of the law, against good morals, contrary 
to public policy, and plaintiff cannot recover on it. 2d. If 
the consideration of the note was a miner’s claim, sold by 
one or more miners to another or others, all engaged in 
mining at Pike’s Peak, then the note was given in the busi- 
ness or work of their ordinary callings and is void. 3d, 
That, while lex loci contractus is the general rule, yet, though 
made out of this State, and not illegal where it was made, if 
the contract involves anything immoral, contrary to general 
policy or violative of the conscience of this State, it cannot 
be enforced here; that a contract made on the Sabbath, any- 
where, is immoral, contrary to public policy, violative of the 
laws of this State, and cannot be enforced in our Courts. 
4th. The common-law was, on the 20th of May, 1860, in 
force in Kansas, and, by it, contracts made on the Sabbath, con- 
nected with the business and works of one’s ordinary call- 
ings, were void. 5th. That the lex loci contractus could not 
apply where the contract was made at a place without organ- 
ization and without law. The Court refused to give either of 
those charges. Reading them to the jury he remarked of 
them as follows: “If the note was given in this State, or if 
it was to be enforced in Georgia by its terms, or if it was in 
violation of any law of the place where made, then the Courts 
of Georgia will not enforce it. If the note is void according to 
the law of the place where made, it is void here. I am not 
satisfied that the giving of a note on the Sabbath is included 
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in this rule. If the laws of Kansas make void notes given 
on the Sabbath day the Courts of Georgia will carry those 
laws into effect; it ought affirmatively to appear that the 
laws of Kansas do, in fact, make such notes void; if the in- 
habitants had a custom which governed these contracts, a 
custom which made a note void, if made on the Sabbath day, 
then it would be void here.” And he further charged the 
jury: “ If this note was made in a place, in a State, in a ter- 
ritory, in a municipality, where it does not appear affirma- 
tively that its laws make void all contracts made on the Sab- 
bath day, then the contract would be valid. If the contract 
does not violate the laws of the place where it is made, it is 
not void, but valid; if.made in Kansas, California, Alaska, 
the Courts of Georgia will enforce it according to the laws 
of the place where made. This is called the comity of 
States, the comity of nations.” 

The jury found for the plaintiff. Defendant’s counsel 
moved for a new trial upon the grounds that the Court 
erred in said charges and refusals to charge. The new trial 
was refused and that is assigned as error. (This cause was 
continued at last term for providential cause.) 


H. P. Bet, for plaintiff in error, said a note so made on 
the Sabbath, in this State, is void: Code, secs. 2696, 4492, 
4493, 4494; 34th Ga. R., 407; 12th, 582; 35th, 176; Ang. 
on Lim., 62; 1st Bouv. Inst., 260; 31st Ga. R., 607. Such 
note was void by the common-law: 31st Ga. R., 607; 20th 
Ohio R., 81; 5th Ala. R., 104; Towl vs. Laraber, 26th 
Me.; 10th Ala. R., 566 ; 13th Shepherd, 464; Lovejoy vs. 
Whipple, 18th Vermont R.; 3 Washburn, 319; 14th N. H. 
R., 133; 4th Indiana, 619. 


GeorGE D. Rice, for defendant, replied lex loci contractus 
governs: Story on Prom. Notes, sec. 166; 2 Ga. R., 165; 
Story on Con. of L., sec. 241; 1st Smith’s L. C., 367 ; Code, 
secs, 8, 2696. And as to notes made in this State on Sab- 
bath, 29th Ga. R., 526; 10th Mass. R., 312. 
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LocHRANE, C. J. 


This was an action brought on a promissory note, dated 
May 20th, 1860, given by Hill (in conjunction with others 
not sued), and payable to Wilker. On the trial of the case 
it was admitted that the note was made and delivered on the 
Sabbath day, and the consideration is expressed to be, for a 
mining privilege at Pike’s Peak, in Kansas, where the note 
was made, 

The main and controlling question made by the record, is 
whether a note executed on the Sabbath day, and given in 
the business or work of the parties’ ordinary calling, and not 
in pursuance of works of necessity or.charity, is such a con- 
tract as may be enforced under the laws of this State. 

There is nothing disclosed by this record relative to the 
laws of Kansas on this subject, and the principle of lex loci, 
or the doctrine of comity, as to how far Georgia would per- 
mit contracts violative of her public policy to be enforced, 
conceding such contracts to be valid outside her territorial 
limits where made, but conflicting with her own system of 
laws and public policy, is a question we need not decide, as 
there is nothing in this record which would authorize this 
Court to presume such law or statutory provision to exist. 

Sitting as we do to administer the laws of this State, in 
questions to be determined by our Courts, we are necessarily 
governed by the laws as we find them existing here, except 
proof is made of different provisions of law existing when 
the contract sought to be enforced was executed. As a gen- 
eral rule the laws of the place where proved, lex loci con- 
tractus, will be administered by Courts wherever the enforce- 
ment of the contract is invoked. But to this general rule there 
are exceptions; for Courts will not lend their processes or 
powers to enforce laws which contravene the public policy, 
or are immoral or in conflict with the fundamental principles 
of conscience or morality pervading the legislation of the 
State when the power of such Court is invoked, and this 
Court, while it broadly and in the widest sense, recognizes 
comity upon all questions within its legitimate scope and 
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operation, has nevertheless asserted in its prerogatives of 
justice these exceptions to the general rule. 

In this case, however, the question is what construction 
Courts will give to the law of contracts, where there is no proof 
of the lea loci. And we hold in the absence of proof to the 
contrary, the legal presumption is, that the lex loci is the 
same as our own. Weare sustained in this presumption by 
the fact that a contrary view would suppose the people of 
Kansas to have annulled the decalogue, and to have permit- 
ted by law the disregard of christian obligation, and not only 
forgotten but violated the injunction, “Remember the Sab- 
bath day to keep it holy; on it thou shalt do no manner of 
work.” This State for over a century has recognized upon 
her statutes the sanctity of the obligation, and punished its 
violators. All worldly labor or work done in the ordinary 
calling of our people on the Lord’s day is forbidden under 
penalties, and only such acts as necessity invokes or charity 
inspires are exempted from their infliction. 

This Court in 31st Georgia, 607, has expressly ruled that 
the payment of money on a note was a transaction in viola- 
tion of the law, it being made on the Lord’s day or Sunday, 
and did not constitute such an acknowledgment of the debt 
as would raise the presumption ofa promise sufficient to take 
the case out of the Statute of Limitations; that the act of 
payment was void, and all the obligations growing out of it 
were null and void. 

And this is the almost unbroken current of American au- 
thorities. “A promissory note given on a Sunday is void 
as between the parties, and a subsequent promise to pay it 
will not make it valid:” Pope vs, Lynn, 50 Maine, 83. “ A 
note signed and delivered on Sunday is invalid :” 48 Maine, 
198. A note given on Sunday for the price of a horse sold 
on that day is void: 26 Maine, 464. And the same doctrine 
is laid down in the following cases: 38 Mississippi, 344; 
16 Iowa, 49; 9 Minnesota, 194; 8 Minnesota, 13 and 41 ; 
9 New Hampshire, 500; 14 New Hampshire, 1383; 19 New 
Hampshire, 233; 41 New Hampshire, 215; 4 Indiana, 619; 
13 Indiana, 565; 1 Hant’s cases, Tennessee, 261 ; 3 Wiscon- 
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sin, 343 ; 5 Alabama, 467; 10 Alabama, 566 ; 18 Alabama, 
280; 25 Alabama, 528; 27 Alabama, 281; 18 Vermont, 
379; 24 Vermont, 317; Michigan Reports, 2 Douglass, 73, 
And we might expand, if we had time, this cloud of author. 
ity in support of a doctrine almost without exception, and 
those rather in modification of the rule than in conflict with 
it. 

Grouping however, this mass of authority from every sec- 
tion of this continent, we think it would be unjust to the 
christian civilization of this age, to permit any other pre- 
sumption than the one we have laid down, to-wit: that, in 
the absence of proof of any law to the contrary, the presump- 
tion is that the law of this contract must be held to be the 
same as our own. And as our Courts have held all contracts 
made in the pursuance of the ordinary callings or business 
on the Lord’s day or Christian Sabbath, to be void, it fol- 
lows that this Court so adjudges in the case at bar, and the 
judgment of the Court below is, on this ground, reversed, 





NatHan H. Hann ef al., plaintiffs in error, vs. THomas 
C. A. DEXTER et al., defendants in error. 


1. It is only in a strong case, and when the majority are clearly violating 
the chartered rights of the minority, and putting their interests in im- 
minent danger, that a Court of Equity will, at the instance of a minor- 
ity of the stockholders in a corporation, interfere with the management 
of its affairs, and appoint a Receiver, and in such a case a bill with 
mere general charges of fraud, illegality or mismanagement is demur- 
able. Such facts must be stated, as will, if true, clearly show illegal 
action by the majority, so as to endanger the interests of the minority, 
and make the interference of Court necessary for the protection of their 
rights. 

. Where complainants claim by the same right, charge a common wrong 
and pray a common redress, the bill is not multifarious. 

. The non-joinder of some who should be parties is not ground for gen- 
eral demurer to a bill, for that may be cured by amendment. 


Corporations. Equity Pleading. Before Judge Knicat. 
Chambers. Lumpkin County. December, 1870. 
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Dexter, and about a dozen others, not residing in this 
State, but in Boston, Massachusetts, Pennsylvania, and New 
York city, with Richard Van Dyke, of said county, as trus- 
tee, filed their bill containing the following averments. They, 
with said Van Dyke as trustee, own in their own right thir- _ 
ty-two thousand six hundred and fourteen shares of the capi- 
tal stock of the Yahoola River and Cane Creek Hydraulic 
Hose Mining Company, a corporation of this State, having 
its office in Lumpkin county, (setting forth their respective 
names and respective amounts of stock, and that Van Dyke, 
as trustee, owns forty-three thousand and seventy-six of said 
shares) which stock is worth, say $320,140 00. Before the 
late war said company had expended, say $100,000 00 in 
putting its property in condition for successfully mining for 
gold and other minerals, by cutting a canal, making flumes 
and trestle work twenty miles long, to take the water of said 
river from its channel and bring it upon the gold mines of 
said company, and had bought land and erected gold mills and 
other mining machinery and fixtures, worth, say $500,000 00. 
At the beginning of said war the stock was worth $10 00 
per share or par. 

By reason of the war the operations of the company were 
suspended from 1861 to some time in 1866, and during that 
time said property became much dilapidated, and needed re- 
pairs and other improvements to fit it for mining. Wherefore, 
in 1866, in Boston, a meeting of all the stockholders was held 
to arrange for fitting said property for mining. By a vote 
of all the stockholders, twenty thousand or more of said 
shares were set apart for said purpose. Harvey King, of 
Boston, proposed to the stockholders that, if they would turn 
over to him these shares so set apart, he would advance the 
money necessary to make said repairs and improvements, and 
take said shares at not less than $2 50 per share, or sell 
the same, as he might deem best, at not less than that price. 
They accepted his proposition, turned over to him these 
shares and put the whole business of the company under his - 
sole management and supervision, And to enable King the 
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better to control the property, they then and there elected 
him Treasurer and Secretary of the company. 

Under said contract, in 1866, King came to said county, 
and after inspecting said property pronounced it immensely 
valuable, began the repairs, etc., spending large sums of 
money. Being still more convinced of the great value of 

the property, King undertook to defraud the stockholders, 
and especially complainants, by surreptitiously and frandu- 
lently managing the business and affairs of said company so 
as to make it appear to the stockholders and all others that 
neither the property nor stock was of any value, and by re- 
fusing to furnish the funds necessary to complete said work. 
He also entered up an account against the company for sala- 
ries and cash furnished, to say $20,000 00, intending to sue 
thereon and sell said property under a judgment therefor, 

_ and buy it at his own price. 

After King’s thus bringing said property and stock into 
such disrepute as to render it valueless, and after repudiating 
his said contract to furnish money and entering said account 
against the company, another meeting of all the stock- 
holders, was called to sit on the 14th of October, 1867, in 
Boston, to raise money to put said property in efficient work- 
ing order. At said meeting, Nathan H. Hand, of Vermont, 
was elected as King’s successor, as treasurer. All the stock- 
holders (except two or three, including VanDyke) then and 
there agreed with Hand to transfer all of said property to 
him for two years, and its absolute control during that time, 
without hinderance by any of the stockholders there agree- 
ing, and to a transfer of thirty-seven thousand and ninety- 
three shares of said stock to him as treasurer, to be held by 
Hand and his successors in office, in trust as treasurer, for the 
uses and purposes recommended by a committee of stock- 
holders then and there appointed by the stockholders, in con- 
sideration that he would furnish money and put said works 
in good order and pay the debts. This committee was so to 
dispose of the stock as totake from each stockholder, pro rata, 
sufficient to raise said last number of shares mentioned, and 
so as not to take over one-half of each one’s shares, This 
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stock, thus set apart, was to be applied to the payment of the 
company’s debts, extension of its canal and to get machiuery, 
etc., to make its’ operations successful. Any surplus, not 
used by Hand in accomplishing those purposes, was to be re- 
funded to the contributing stockholders, pro rata, according 
to their stock contributed. Hand was then to hold these 
shares without power to assign, sell or pledge them, until 
the end of said two years, (unless before so instructed in 
writing by a vote of two-thirds of the directors of the com- 
pany, with the concurrence of the treasurer), and then he was 
to re-assign them to those who had assigned them to him, as 
such treasurer. Under this arrangement, these shares were 
assignéd to and accepted by Hand. King was present when 
all this was done and agreed to it. After Hand ‘took pos- 
session of the property under that arrangement, King agreed 
totake stock in payment of his pretended claim of $20,000 00, - 
and Hand did pay it off in stock, aud yet King still holds 
said stock and votes it as his own. And after King got this 
stock, he, being a director of the company, combined with 
Hand and others to reduce the value of said property and ~ 
stock. King repudiated his agreement to take stock in pay- 
ment of his said claim, and King and Hand combined with 
four other named directors of said company, all of Massachu- 
setts, and these four, with the knowledge and consent of King 


and Hand, but without notice to the other directors, secretly — 


met with King and fraudulently passed a resolution author- 
izing the president of the company to mortgage all of the 
property of said company, (except said thirty-seven thousand 
and ninety-three shares), to secure $20,000 00 to King and 
all advances made and to be made for the company by Hand. 
This mortgage was executed by the president in December, 
1868, and bound King to wait till the following October for 
his $20,000 00 and interest, and he and Hand released, by 
its acceptance, all claim on the individual stockholders, and 
Hand was to rebuild the trestle which had fallen down ; was 
to keep possession as mortgagee, not as treasurer; to receive 
his salary as part of the necessary expenses of the work, and 


at the end of King’s credit to pay King half of the proceeds 
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of the operations till King’s debt was discharged, and to use 
the balance towards paying his own demands. This mort- 
gage was recorded in Lumpkin county, Georgia, on the 18th 
of March, 1869. 

Complainants say said directors had no right to make said 
resolution, and that it was done to defraud them. They 
averred that, by reason of the foregoing agreements, the com- 
pany was not indebted to King or Hand; that King’s debt 
was paid and Hand had bound himself to take pay for his 
advances out of said stock, etc., turned over to him. Hand 
paid off some of the creditors of the company by a heavy 
shave and thereby depreciated the stock. Other debts he would 
not pay and suits were brought and judgments were obtained 
against the company, and its property is now at the mercy 
of the plaintiffs in fi. fa. Hand having put said works in 
operation and having possession since said mortgage, ex- 
clusively, of all the property of the company as mortgagee, 
was working it for the purposes of said mortgagees, up to 
the 14th of March, 1870. 

On the 11th of March the clerk of the company mailed to 
each stockholder a written notice that an annual meeting of 
the stockholders would be held “on the second i 
March, 1870,” for election of officers and other business. 
As appears by the exhibits, on the 14th of March there was 
a meeting, at which thirty-three thousand four hundred and 
ninety-five shares were represented. At said election Howe 
was re-elected President; Hand, Treasurer; and King, Vice- 
President. At said meeting it was reported that the auditing 
committee of the stockholders had found the company in- 
debted to Hand $60,564 87, and that King and Hand had 
released said property from mortgage and ordered the release 
to be recorded, but did not discharge the company from any 
part of the debts. Complainants charge that this was but a 
pretended meeting of the stockholders, and that its said action 
was intended but to deceive said other stockholders by said 
release. Said meeting was adjourned over till April 14th, 
1870. Under this fraudulent arrangement with said direc- 
tors and said committee, who are combined with him, Hand 











ATLANTA, JANUARY TERM, 1871. 459 


Hand eé¢ al., vs. Dexter e¢ al. 


has control of $500,000 00 worth of property, and is getting 
$1,500 00 worth of gold dust weekly, and they are apply- 
ing it to their own use. And they charge that the audit- 
ing committee fraudulently put said Hand’s claim at the sum 
aforesaid and they and said directors knowingly allowed 
Hand to use ten thousand shares of said stock to control 
their election, and Hand has used, and is using, them for his 
private purposes. 

The exhibit of the minutes of the said last meeting show 
that these officers were elected by but ten thousand shares 
majority, and that Hand voted three thousand one hundred 
and forty shares. These shares, they say, belong to the com- 
pany and not to Hand, and he could not, legally, vote them. 
They say they had no legal notice of said meetings of March 
and April, 1870, but “ by some means hearing” of the meet- 
ing of April, 1870, they sent Weir Boyd, Esq., to repre- 
sent them ; that he went and found nobody present but Hand 
and the clerk of the company, who claimed to hold the 
proxies of a large number of stockholders; that the clerk 
presided, saying he was elected to preside at the meeting of 
March, 1870, (he was elected a director that day ;)and Hand 
and the clerk both claimed that this was but an adjourned 
meeting from March, 1870. Boyd then moved to reconsider 
the action of March, 1870, and elect officers, but Hand using 
said ten thousand shares, and the clerk and he voting their 
proxies, and counting but one-half of the stock of Boyd’s 
stockholders, out-voted Boyd, and he, protesting that the 
foregoing proceedings were all fraudulent, contrary to the 
by-laws, etc., retired from the meeting. 

These complainants have tried to get Hand to settle; all 
the directors but the clerk are non-residents; and yet Hand 
keeps all the property, appropriates its rents, issues and 
profits, and is sending them from the State. 

They prayed that Hand and King be compelled to perform 
their original agreements; that said mortgage be annulled ; 
that said thirty-seven thousand and ninety-three shares be 
retransferred to the contributing stockholders ; that the prop- 
erty be taken from Hand and turned over to a Receiver ; that 
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defendants account for all the gold taken ; that the meetings 
of March and April, 1870, be declared illegal; and that the 
books and records of the company be turned over to such Re- 
ceiver. Discovery was waived. 

To this bill defendants demurred, upon the following 
grounds: Ist. There is no equity in the bill entitling com- 
plainants to the relief prayed for. 2d. The remedy in law 
is complete. 3d. The bill is multifarious, because complain- 
ants have no common interest in the matters set out in the 
bill and the causes of action are distinct, and the defendants 
have no joint or common interest. 4th. Because the exhi- 
bits show that there are other stockholders who are not par- 
ties, one of whom is a director, against whom no complaint 
is made. 5th. Because complainants do not aver that they 
have exhausted their ability to get redress in the company, 
or that they represent a majority of the stock. 6th. Because 
there is no exhibit of the original contract with Hand. 7th. 
Because said mortgage is annulled. 8th. Because the Court 
cannot set aside the election of corporation officers, etc. By 
consent this demurrer was heard in Chambers and was over- 
ruled by the Chancellor on all the grounds taken. This is 
assigned as error on said grounds, 


GeorGceE D. Rice, for plaintiff in error. As to multifa- 
riousness, cited 3 Story’s Eq. P., secs. 271, 279, 280, 282, 
530; Dan. Ch. Pr., 391, 395, 384. There is no sufficient 
charge of fraud: 36th Ga. R., 518; 38th; 512, 514. The rem- 
edy is complete at law: Doug. R., 524; 10th John., 484; 38th 
Ga., 259. Equity will not interfere in such cases: 2 Hare, 
461,494; Abbott’s Dig., 414; 1st Vesey and B., 154; Eden 
on Inj., 361 and note; 19th Ga., 490; 18th Ga., (McDou- 
gald vs. Bellamy) Code, sec. 1619; 8th Cush., 588 ; Abbott’s 
Dig., 310, 544, 774; Ang. & Ames on Corp., secs. 140, 499, 
221, 201. Formal meeting or vote not necessary: Abbott, 
280, 232, 550. The stockholders are personally liable for 
debts of company: Acts 1868, p. 71. Discovery waived, 
law will give remedy: 12 Ga. R., 9; 17th, 558. As to 
the meetings of March and April, 1870: Ang. & A. on 
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Corp., secs. 488, 460. As to voting stock: Abbott’s Dig., 
309; Ang. & A. on Corp., 136. Quo warranto remedy 
against officer: Code, sec. 3147; Ang. & A. on Corp., 734 
and note; 15 John. Ch., 378-9. 


Wer Boyp, Joun A. Wimpy, for defendants. As to ju- 
risdiction in equity, cited Ang. & Ames, secs. 312, 391-2-3; 
18th Howard, 341-2; 11th Ga. R., 569; Ist Story’s Eq., 
sec. 29; Code, sec. 3137; 2 Paige, 222; 2 Black 720, 721; 
21st Ga., 251; 23d,139. As to multifariousness: 3 Paige, 
231; Story’s Eq. Pl., 278a, 271; 5th Ga. 571-5, inclusive ; 
8th Ga., 236; 9th, 280, 281. There are sufficient parties to 
the bill: 3 Paige, 222; 3 Mason, 317. Quo warranto or 
mandamus is not complete remedy: 22 Ga. R., 507, 539. 


McCay, J. 


1. The complainants in this bill are the owners of ......... 
thotisand shares of stock in an incorporated mining company 
of one hundred thousand shares. Its object is to take the 
property out of the hands of the company, the stockholders, 
place it in the hands of a Receiver, and that a general ac- 
count be taken. Asa Court of Equity will not appoint a! 
Receiver to carry on the business of mining, it follows that 
there can be no sufficient cause for such a bill, unless the 
majority of the stockholders are pursuing a course so illegal - 
and ruinous as to require the affairs of the company to be 
stopped. 
The very foundation principle of a corporation, is that a 
majority of its stockholders have a right to manage its affairs 
so long as they keep within their chartered rights. They 
may, they often do, manage very foolishly, make very bad 
contracts, and do very reckless things. Indeed, as all expe- 
rience shows, the very business which this company was 
chartered to carry on is one of great risks and extraordinary 
vicissitudes, and it would be madness for a Court to put its 
cautious and careful hand forward to keep steady an enter- 
prise organized for such risks and undertakings as necessarily 
pertain to gold mining. 
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There is no pretense in this bill that the company is under- 
taking anything outside of the charter. The burden of the 
complaint is, that the majority, through the officers, are man- 
aging the company fraudulently, not for the benefit of all, 
but in the interest of a portion of the stockholders. This js 
the general charge, and that charge is sustained by the fol- 
lowing statement of facts: 1st. The whole company granted to 
King $20,000 00 in its stock, and King after awhile repudiated 
the agreement, and set up a claim for $20,000 00 expended by 
him for the company. 2d. The whole company, consenting 
to this repudiation by King, surrendered to Hand, as treas- . 
urer, thirty-four thousand shares of the stock, to be used by 
him to raise funds, under the direction of a committee, to 
put the works in order and pay the debts. 

Hand expended (he says and the committee say) three 
thousand dollars and did put the works in order. He has 
taken ten thousand shares as part pay for his expenditures, 
and has an unsettled claim against the company for the bal- 
ance. There is no charge that he has not expended the 
money. It is true, the bill says the true construction of the 
arrangement surrendering the thirty-four thousand shares to 
the company is, that Hand was to take these shares in pay 
for his expenditures. We are not prepared tosay this. The 
contract does not say so. We see nothing in the charter to for- 
bid expenditures on credit to put the works in order, and if 
Hand, with the consent of the directors, was willing to do the 
work or advance the money, we see no reason why the direc- 
tors might not permit him to do so. He seems to have acted 
all the time with the approbation of the directors, and in- 
deed, in every thing stated in the bill and complained of, the 
directors and officers of the company seem to have acquiesced. 
At the last two meetings of the company, he was sustained in 
all his acts, and he is still the regular treasurer of the com- 
pany. 

The charge that he and others have been guilty of a fraud 
in executing a mortgage in violation of the understanding, 
at the time he was elected treasurer, does not, in our judg- 
ment, amount to much. If it was a fraud, it was repented of 
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almost immediately, since it was, soon after its execution, sur- 
' rendered and is not now at all in the way. 

Nor are we prepared to say it was a fraud. We see no 
reason why the directors might not, to meet the new diffi- 
culties, make such an instrument. That both King and 
Hand have expended their money, to put these works in or- 
der, plainly appears, and how it can be a fraud to make them 
secure we are not able to see. 

It is also charged that the complainants had no notice of 

the meeting of the company at which these acts of Hand 
.were approved. The bill sets forth a certificate of the clerk, 
taken from the minutes, that be had sent the usual notice, 
nor does the bill deny its truth. It says they did not have 
legal notice, sufficient notice. This is very general. Do the 
by-laws fix any rule? The bill does not show whether or no 
the meeting is admitted, and it appears to have been the an- 
nual meeting. Is any special notice required of such a meet- 
ing? By the general law, we should say not, unless the by- 
laws so required, and this the bill ought to show. 

At the meeting the majority largely sustained Hand and 
the directors in all their acts. It is said, too, that the chair- 
man refused to count more than half their stock. But was 
not this the bargain, and did he not do the same with all, 
who, by the agreement of the old stockholders, had surren- 
dered half to the company. Upon the whole we think the 
charges in this bill are too loose and unsatisfactory to justify — 
the prayer. 

If the majority of this corporation are, in fact, managing 
the affair in the interests of Hand, let the minority appear at 
the annual meeting, or cal] one, according to the by-laws, and 
demand that the true state of the company and its affairs be 
presented to the meeting. If this be refused, or if, on ex- 
amination, anything rotten appears, the presumption is that 
right will be done. If not, let all the facts—not guesses 
and suspicions—be presented to the Chancellor. As it is, the 
Court is groping in the dark, under mere general charges, 
and is just as apt to do wrong as right in entertaining juris- 


























464 SUPREME COURT OF GEORGIA. 
Murphy vs. Griggs. 


saapestnioreseenntongpnsteceasionnansiicentaamteneasensonaansinesiammomanssamesensensaees aie 
diction of the bill. For these reasons we think the bill jg 
demurrabie and ought to have been dismissed. 

The majority of a corporation have a right to manage their 
affairs as they think fit, so long as they keep within their 
charter, and a Court of Equity will not interfere to prevent 
unwise or improvident acts; there must be fraud or the in- 
fringement of the legal rights of some one, to justify taking 
matters out of the hands of the officers. 

2. We do not think the bill~nultifarious. The complain- 
ants’ claim, by the same right, charge a common wrong and 
pray acommon redress. Indeed, there is a privity between 
them and the corporation, which makes one matter of the 
whole purpose of the bill. 

3. The fact that some parties are not joined who ought to 
be, is not good by way of general demurrer, as the com- 
plainants can amend that. 

Judgment reversed. 


JosePH D. Murpny, plaintiff in error, vs. W1LLIAM H. 
Griae@s, defendant in error. 


When on the trial of an action of ejectment, it was proved hy a witness 
that the plaintiff had admitted that a certain boundary line to which 
defendant claimed was the true boundary line between the parties, and 
to rebut this evidence of acquiescence of the plaintiff, as to the boun- 
dary line between the parties, a witness was offered to prove that the 
plaintiff had repeatedly said to him, that he was not satisfied with de- 
fendant’s claim to the line set up by them, and had always denied their 
right to hold to that line—these declarations made before the com- 
mencement of any suit: 

Held, That these declarations of the plaintiff were admissible solely on 
the ground of rebutting the plaintiff’s acquiescence in the boundary 
line, as claimed, and for no other purpose: 

Held, further, That when the jury returned their verdict into Court, and 
their names were called over by the Clerk, it was not such an error in 
law as will authorize the Court to set aside the verdict, to refuse, on the 
request of defendant’s counsel, to ask the jury if they have agreed on 
a verdict, without stating some legal reason to the Court for making 
such request. 
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Sayings of Party as Evidence. Polling Jury. Praetice 

Supreme Court. Before Judge Davis. Habersham Supe- 


rior Court. April Term, 1870. 





Murphy brought ejectment against Griggs for a part of a 
lot of land in said county. No brief of the evidemce was 
before this Court. So much of the facts, as appears in the 
pill of exceptions, is as follows : 

The dispute was as to Griggs’ right to possession of said 
lot up toa particular line. Griggs’ witnesses testified that 
Murphy had frequently, during many years, admitted that 
said line was the true boundary between his land and Griggs’. 
In rebuttal, one of Murphy’s witnesses testified that Murphy 
had told him that he was not satisfied with Griggs’ claim to 
said line as the true boundary, and that he always denied 
Hunter’s right to hold to that line. (We suppose Griggs 
held under Hunter.) 

This testimony was objected to. Murphy’s counsel said 
they offered it only to rebut the evidence of Murphy’s acqui- 
escence in the correctness of said line as the boundary of his 
right of possession, The Judge admitted it for that purpose, 
only, and charged the jury that they must consider it for 
that purpose, only. Aad in his certificate to the bill of ex- 
ceptions he says that this declaration of Murphy, offered by 
him, was made ante litem motam. 

The jury dispersed, by consent of the parties, and when 
they came into Court, with the papers in the hands of their 
foreman, they were called and each responded to his name. 
Just as Murphy’s attorney was about to receive the papers 
from the foreman, Griggs’ counsel asked the Court to inquire 
of the jury whether they had agreed upon a verdict. The 
Court refused to ask the question and the jury delivered 
their verdict for the plaintiff. Griggs’ counsel moved for a 
new trial upon the grounds, that the Court had erred in ad- 
mitting: Murphy’s sayings in his own behalf, and in refusing 
to ask the jury whether they had agreed upon a verdict, and, 
as the Judge certifies, upon other grounds. What these 
other grounds were does not appear. He granted a new trial 
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upon the last ground stated. This grant of a new trial ig ag. 


signed as error. 


(When the cause was called here, no appearance was made for defend. 
ant in error, but several days afterwards, and before the case was degj. 
ded, Mr. Estes appeared, and by permission of the Court filed his brief. ) 


ALEXANDER 8. Erwin, Hurcurns & McMr1an, £. P, 
BELL, for plaintiff in error. 


J. F. Laneston, J. B. Estes, for defendant. 
WARNER, J. 


The Court below erred in setting aside the verdict on the ° 
statement of facts contained in the record, without some legal 
reason being shown to the Court for making the request (to 
poll the jury) as therein stated. 

Let the judgment of the Court below be reversed. 


JoHN W. REMLEY, plaintiff in error, vs. CHARLES Dz- 
Watt, defendant in error. 


1, Whena bill for account and settlement, dissolution of copartnership and 
appointment of Receiver and the process of injunction has been filed 
in Court, and, by consent of parties, the matters in controversy have 
been submitted to an auditor, and his report by consent has been made 
the judgment of the Court, and the defendant fails to comply with such 
judgment in the premises, and retains the assets and business of the 
firm : 

Held, That the award and order of the Court is not such a judgment or 
decree for money, as deprives the Chancellor of all further control or 
jurisdiction of the case and compels the complainant in the original 
bill to sue at law for the amount so awarded to him, but is such a set+ 
tlement under the order of the Court, as retained, in the hands of the 
Chancellor, full and unquestioned authority, jurisdiction and power to 
enforce obedience to the mandates of the Court by attaching the party 
for contempt. 

2. When attachment ni si for contempt was served personally by a con- 
stable, and process was not attached to the original bill or copy served: 

Held, That the service was sufficient to bring the party into Court, and 











end- 
lecj- 
ief,) 


yo 















ATLANTA, JANUARY TERM, 1871. 467 
———___ Remley vs. DeWall. 











is not such process a8 requires to be annexed to the bill or copy and 
served by a sheriff, deputy or coroner of the county. 

3, When a party in response to an attachment for contempt appears be- 
fure the Chancellor : 

Held, That he is not ina position to litigate on claims of credit or discuss 
the merits of the demand. The naked question of contempt has pri- 
marily to be disposed of and the order of the Court in the premises 
must be obeyed. 

4, The order of the Court requiring the delivery of money in his hands 
on pain of imprisonment, was not an infringement by the constitutional 
inhibition against imprisonment for defendant, but is in the nature of 
the performance of a duty, arising under the pleadings in Chancery, 
which holds the party amenable to the power of the Chancellor until 
discharged. 

5, In the exercise of the power of the Chancellor in matters of contempt, 
this Court will be reluctant to interfere, except there be a flagrant 
abuse of it. The independence and integrity of the judicial office de- 
pends on the enforcement of the processes and powers of the Courts 
below, and the legitimate exercise of them will be sustained by this 


Court. 


Contempts. Imprisonment. Before Judge CLARK. Sum- 
ter County. Chambers. August, 1870. 





Said Remley and DeWall were merchants and partners, un- 
der the firm name of Remley and Company. On the 7th of 
January, 1870, DeWall filed a bill in said Court against 
Remley, praying for the dissolution of said firm, for an ac- 
count and settlement, for injunction, and that a Receiver be 
appointed to take charge of the assets of the firm. The Chan- 
cellor granted an order requiring Remley to show cause, on 
the third Monday of said month, why said injunction should 
not issue and why a Receiver should not be appointed as 
prayed for. Remley answered the bill. At the time ap- 
pointed for hearing, upon consent of counsel for the parties, 
it was ordered that upon Remley’s giving bond with good 
security, in the sum of $10,000 00, “fully to comply with 
the interlocutory orders of the Chancellor in this Court, as 
well as to answer fully the decree to be rendered in this cause,” 
the motion for injunction and Receiver be considered as re- 
fused. Further, by consent, an auditor was then and there 
appointed by said order with power to hear and determine 
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all the matters in issue between the parties, and report the 
same to the Chancellor, in vacation, as early as practicable, 
and “for non-comformity to any interlocutory order in gaiq 
case he (Remley) should be subject to an attachment as 
for a contempt, as well as liable on said bond.” 

The auditor made his report, setting forth the assets and 
debts, etc., etc., particularly, which are not material here, He 
stated that the stock would pay the debts of the firm and 
leave a surplus of $839 50. Remley was to keep the stock 
and pay the debts, and get the choses in action into two 
equal parts, and let DeWall take one and he keep the other, 
and Remley was to pay in cash to DeWall half of said sur. 
plus, plus $18 18, this last being half of what the firm owed 
DeWall; further, that Remley should convey a certain lot to 
DeWall’s wife (the firm having the legal title to it, whereas she 
was the real owner), and that Remley gave security to com- 
ply, if DeWall desired it, but the auditor thought the bond 
already given was sufficient; Remley was not to delay pay- 
ment of the firm debts till he could make collections, and the 
firm was to be considered as dissolved from the 8th of January, 
1870. Upon the coming in of this report, by like consent, 
on the Ist of February, 1870, at Chambers, the Chancellor 
passed an order that said firm be considered as dissolved from 
the 8th of January, 1870; that Remley pay DeWall $436 93, 
as required by the auditor’s report, within three days from 
that date; that Remley divide the choses in action into two 
lists and give DeWall choice of said lists; that said report be 
made the judgment of said Court and be fully complied with. 

Remley did not do all that was required. On the 23d of 
February, 1870, DeWall wrote Remley, demanding of him 
half of the money collected by Remley on the firm accounts 
before they were divided, the whole amount collected by 
Remley on the list of accounts selected by DeWall, the use 
of the firm books till he could draw off said accounts selected 
by him, and stating that, if his demand was not responded 
to that day, he should have him attached for contempt. 
Remley did not respond. Thereupon, on the next day, 
DeWall, at Chambers, presented to the Chancellor a petition 
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setting forth said decree, that, before making the division of 
accounts, as by the decree he was required to do, Remley col- 
lected about $400 00 on said firm accounts and did not put 
the accounts on which these $400 00 were collected upon 
either of the lists submitted for division; that the lists, (but 
lately furnished,) as presented, did not contain all the ac- 
counts; he got Remley to add others of which DeWall was 
cognizant and then took his choice as directed, though then 
satisfied that other accounts had been left off from said lists; 
on the list of accounts given to DeWall, Remley has collected 
about $220 00; Remley, though often requested, will not 
pay him half of said $400 00, nor pay him said $220 00 col- 
lected on Ais accounts, nor let DeWall have the firm books 
long enough to draw off his accounts; that on the 23d he 
made said written demand on Remley, to which he made no 
response, and that Remley was about to leave for New York, 
and that it would greatly injure DeWall if he was not com- 
pelled to pay him before leaving. He prayed for an attach- 
ment to compel Remley to comply with said decree. The 
Chancellor passed an order requiring Remley not to leave 
the county, and to show cause before him, on the next day, 
at 10 o’clock, A. M., at Chambers, why he should not be at- 
tached for contempt for not complying with said decree. A 
copy of said petition and order was at once served on Rem- 
ley by a constable. He did not appear, as required, and 
thereupon the Chancellor ordered the sheriff to arrest him 
and bring him before the Chancellor, to show cause, at once, 
why he did not comply with said decree and why he should 
not be punished for his contempt of the order last aforesaid, 
and that the books of the firm be at once turned over to 
DeWall. Remley’s counsel asked a day to file an answer, and 
it was granted by the Chancellor, with the further order, that 
he show cause why he had not paid the claim of Sharp & 
Thompson against the firm, and why he did not make said 
deed to Mrs. Wall. 

Remley’s counsel then demurred to and answered said pro- 
ceeding. ‘The demurrer was upon these grounds: Ist. Said 
order is improvident, because said decree was a final disposi- 
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tion of the cause. 2d. Service by the Constable was not 
sufficient in law. 3d. The process granted was not annexed 
by the Clerk to the original bill, nor any copy thereof to the 
copy bill, as required by law; and last, because DeWall had 
a complete remedy at law. 

He answered that he made said division of accounts as 
soon as practicable ; that before making it he had collected 
on said accounts $388 00, half of which belongs to DeWall; 
but he denied that the decree required him to pay DeWall 
thesame; said he was ready to do so, however, when DeWall 
would settle with him fairly. He admitted that he had col- 
lected out of DeWall’s part of said accounts $212 50, (stating 
how he did so, to show that there was no dishonesty in doing 
it,) and that he was justly to account to DeWall therefor. He 
then set out that he had paid out for the firm $62 69, which 
were reckoned in the schedule of accounts, because these 
claims were not on the books of the firm, and he claimed 
DeWall should pay one-half of that,say $31 34}. Further, 
he said, DeWall had collected $6 50 which belonged to Rem- 
ley. Further, he said, one Black owed them jointly $37 20, 
and he wished to give DeWall an order on Black for that 
and claimed a credit for $18 60 against DeWall. Therefore, 
he admitted that he owed DeWall $350 06, and said that he 
was always ready to settle on that basis. He said some ac- 
counts had been inadvertently left off the lists, but this he 
was willing to have rectified by DeWall, who had obtained 
the books of the firm. He filed with his answer a deed to 
Mrs. Wall, as required, and made an explanation as to why 
he did not pay the demand of Sharp & Thompson. He de- 
nied any intended contempt; said, being busy, etc., trying to 
get off to New York, he did not read the paper served on 
him by the constable, did not have time to consult his coun- 
sel, but supposed his counsel would attend to it for him. He 
insisted that attachment was an unnecessary and an illegal 
remedy under the facts. He prayed a return of the books to 
him, that he might close up the firm business. The hearing 
did not come off till August, 1870. 

The Chancellor overruled the demurrer and heard the par- 
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ties on the pleadings aforesaid, ete. At the hearing DeWall 
admitted that he had collected said $6 50, and that it was a 

roper charge against him by Remley. Remley’s counsel 
stated that DeWall had admitted that the statements in the 
answer as to said $62 68, were correct, and neither DeWall 
nor his counsel denied that DeWall had so said. DeWall’s 
counsel also expressed DeWall’s readiness to admit said credit 
of $18 60, by reason of the claim on Black. Remley’s coun- 
sel said they were ready to give the order on Black for the 
$37 20 aforesaid, and it was admitted that Remley had paid 
DeWall the $419 75, due him as half of the surplus of stock 
over the debts. 

After argument the Court adjudged that Remley was in 
contempt, of which he might purge himself by paying to 
DeWall, within three days, $424 50; if he did not pay it 
within three days, he should be put in jail and there kept 
till he paid said $424 50, with interest for the past six + 
months. 

Remley’s counsel now say that the Chancellor erred in 
overruling the demurrer on the several grounds stated there- 
in; in granting an order for payment of $420 50, thereby 
including said $18 18, which the firm owed DeWall on ac- 
count, and not allowing said $6 50 collected by DeWall, or 
the $31 34, DeWall’s half of the debts paid by Remley, or 
the $18 50 in Black’s hands; in not ordering the books re- 
turned to Remley, ete. 

The Court certifies, that no point was made before him as 
to said credits; that there was some talk about them, but 
it was understood that they did not desire him to go be- 
hind the decree. As to the delivery of the books, etc., he 
certified he was ready to comply with Remley’s wish, when 
Remley complied with the order of the Court. 

(When the cause was called here, counsel for defendant in 
error moved to dismiss the writ of error, because it was pre- 
mature, as this was but an interlocutory order. The Judge’s 
certificate was dated in August, 1870. The Court ordered 
argument to proceed, reserving that question for decision, if 
the Court thought it was well raised. In the argument, 
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counsel for defendant asked for damages for a frivolous writ 
of error.) 


N. A. Smrru, A. R. Brown, for plaintiff in error, 


8. H. Hawkins, DuPont GuErry, Hawkins & Burke, 
for defendant, said attachment was the right remedy: Code, 
secs. 3044, 4145-7 ; 34th Ga. R., 162; 36th, 346; Eq. Dig, 
vol. 3, pg. 360. Service by bailiff was good: Dan. Ch, PI, 
and Pr., 1794, 1796. If not, subsequent proceedings and ap- 
pearance cured that; the only question before the Court was 
the contempt: Dan. Ch. Pl. and Pr., 554, 556 ; Ist page Ch, 
R., 626, note 2; 8th Porter, 277 ; 2d Paige R., 326. And all 
was in Judges discretion: 27th Ga. R., 476. 


LocHRANE, C. J. 


» In January, 1870, Mr. DeWall filed his bill against 
Remley, for dissolution of partnership account, settlement, 
appointment of Receiver and injunction. The Judge granted 


a rule, calling on Remley to show cause why the injunction 
should not be granted, and the Receiver appointed, and, un- 
til the hearing, restrained the defendant, under the prayer of 
the bill, from selling, or otherwise disposing of the stock in 
trade, or assets, books, or other articles belonging to the co- 
partnership. 

At the hearing, the Judge, by agreement of counsel of both 
the complainant and defendant, passed the following order: 
“Upon the defendant giving good security, in the sum of 
$10,000 00, to fully comply with the interlocutory orders of 
the Chancellor in this Court, as well as to answer fully the 
decree to be rendered in this case, it is ordered, that the in- 
junction be denied and a motion to appoint a Receiver be re- 
fused. And, by consent of counsel in open Court, it is or- 
dered that Samuel C. Elam, an attorney of this Court, be 
and he is hereby appointed Auditor, with full power to hear 
and determine, (and to be aided by a Clerk,) all the matters 
in issue between the parties, and report the same to me, as 
Chancellor in vacation, at the earliest practicable day, and 
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that the time and place of the sitting of said Auditor shall be 
made known to the parties, or their counsel, and for non- 
conformity to any interlocutory order in said case, he shall 
be subject to attachment for a contempt, as well as liable on 
said bond.” 

Under the powers and direction of this consent order, the 
Auditor proceeded to hear the matters in issue, and made his 
report on the 27th January, 1870, and, by consent of par- 
ties, on the 16th of February, 1870, the report of the Au- 
ditor was made the judgment of the Court. Under this re- 
port the firm was dissolved, the stock in trade left in the 
hands of Remley and the indebtedness was to be paid by him. 
The half of the surplus stock, $419 75, was to be paid over 
to DeWall, and the accounts due the firm were to be equally 
divided between the parties. 

It appears by the petition of DeWall, which is without 
date, that Remley did not, in the spirit of the order, carry 
out the direction of the Court, and he set forth by complaint 
to the Judge below, that Remley had collected upon the books 
of the partnership some $400 00 before the division of the 
accounts. He complained that the lists offered for division 
by Remley were incomplete, but after some delay the divis- 
ion was made. And DeWall, by his petition, set forth that, 
of the accounts turned over to him, Remley had collected the 
sum of $220 00; that he had tried every way to get Remley 
to pay him the amount thus collected before the division, and 
also to let him have the books of Remley & Company to draw 
off and prepare for collection such accounts as he had; that 
Remley had refused, and that he had given him, by written 
demand, notice that if he did not comply he would apply for 
an order attaching him for contempt. He also, by the peti- 
tion, alleged that Remley was about to leave the State with- 
out compliance in the premises, and closed his petition with 
an application for an order nisi against Remley, requiring 
him to show cause why he should not be attached for con- 
tempt. 

The Judge, on February 4th, 1870, passed an order re- 
quiring Remley to show cause why he should not be pun- 
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ished for contempt of the order of the Court in the several] 
matters complained of in this petition, and, until cause was 
shown, ordered that Remley should not leave the jurisdic. 
tion of the Court. 

On the 3d of March following, Remley having failed to 
appear, the Judge ordered that the sheriff arrest Remley and 
bring him before the Court, and that he show cause at once, 
why he had not fully discharged the decree in the case, and 
why he should not be adjudged in contempt for his failure 
therein, and for failure to respond to the order served on him 
on the 23d February. The record discloses that no further 
action was had in the matter until the 22d of April follow- 
ing, when time was allowed until the following morning for 
Remley to make his answer to the orders referred to. 

In response, on the 23d of April, Remley, by his counsel, 
demurred to the proceedings had, upon the grounds: Ist, 
That the rule nisi was improvidently granted in this—that 
there was a full and final decree by the judgment of Ist 
February, 1870. 2d. Because the process was not annexed 
to the original bill, etc. 3d. Because it was not served by 
the sheriff. 4th. Because the remedy at law was adequate, 

He also answered and admitted that he had collected the 
amounts, less some small credits claimed. He alleged his 
readiness to pay the amount he set up as due, and to make 
full settlement on the basis of calculation he set out in his 
answer. He denied all intention of treating the orders of 
the Court with contempt. He concluded with the assertion 
that he cannot be attached for contempt, and that DeWall’s 
remedy was to proceed by suit to enforce his demand. 

Upon the hearing the Judge overruled the demurrer, and 
passed an order (after reciting the history of the case) ad- 
judging Remley to be in contempt, allowing him three days 
to purge the contempt by paying the sum of $424 50 to com- 
plainant. Upon failure, the Clerk of the Court was direc- 
ted to issue the attachment against him for contempt in the 
premises, directing all lawful officers to seize his body and 
confine him in jail, without bail or main prize, until he 
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paid over the money. This final order bears date August 
12th, 1870. 

Upon this plaintiff in error assigns error: Ist. Upon 
overruling the demurrer. 2d. Upon ordering the whole 
amount paid, and disallowing the offsets claimed, and other 
grounds not necessary to recite. The Judge, in his notes to 
the decision complained of, states the matters of credit were 
not pressed in the argument below. 

1. The question before us is, whether the Judge was right 
or wrong in passing the order of August 12, 1870, and the so- 
lution of this question depends upon certain principles of 
equity, jurisdiction lodged in the Judges of the Superior 
Courts of this State, and the powers which the Chancellor 
may exercise in the enforcement of his orders against parties 
over whom the jurisdiction is exercised. It appears from 
this record, that the parties were copartners, that a bill for 
account and settlement arid dissolution had been filed in the 
Court, that by consent the matters in issue were submitted 
to an Auditor, that his report was made, by consent, the judg- 
ment of the Court, and the plaintiff in error, under thejudg- 
ment, retained the assets and business of the firm. It also 
appears that he did not comply with the judgment upon his 
part, but failed, and refused to carry out the obligations im- 
posed upon him by the order of the Court in the premises. 

This order, dated 1st February, 1870, we find still open 
and unperformed. Was the judgment a decree for money 
which, from the moment it was passed, deprived the Chan- 
eellor of all further control and jurisdiction, and left com- 
plainant in the original bill without remedy except by the 
tedious processes of an ordinary suit at law for the amount 
awarded him by the Auditor; or was it a settlement under 
the order of the Court over which he not only had the right, 
but it was his duty to enforce it by the powers incident to 
his office, and invoked by the disobedience and disregard 
with which it was treated? We hold that the order of the 
Court making the report of the Auditor its judgment, was 
such a proceeding in equity as retained in the hands of the 
Chancellor full and unquestioned authority, jurisdiction and 
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power to enforce its terms, and compel obedience to its man- 
dates by the parties. The money held by Remley is not g 
debt in the ordinary sense of the term; it is the property of 
DeWall, and he must deliver it under the order of the Court, 
He cannot take the benefits of the order and refuse to dis- 
charge the counter duty it imposes. When a party refuses 
full and prompt compliance in good faith, with the orders of 
the Chancellor, his power by attachment may be exercised to 
compel obedience and compliance. 

2. And in this case we hold that the rule nis? for contempt, 
etc., was properly issued. As to its service by a constable 
in the first instance, we do not think that such a proceeding 
is within the provision of the Code, section 4128, and could 
only be served by the sheriff or his deputy, or a coroner, 
This section applies to original proceedings by bill, and not 
to the service of rules or orders nisi; for in such cases the 
Judge may direct them service. Besides, before the hearing, 
the sheriff did execute in this case the order of March 3d, 


and Remley’s appearance was in obedience to both the orders 
before he made answer. 


3. Again, we hold that when he came before the Court in 
pursuance of the attachment nisi, he was not in a position to 
litigate on claims of credit, or discuss the merits or demerits 
of thedemand. That question had been settled and he stood 
before the Chancellor on the naked issue of contempt of the 
Court, for non-compliance with its order. This question had 
first and primarily to be disposed of; the money which he 
held from the collection of the claims which were to be divided, 
was necessarily to be delivered under the order of the Court, 
before the contempt could be purged ; and we add that the 
balance awarded him by the Auditor, falls within our view 
of the case, in the same sanctity of duty to pay over on his 
part, as the money collected on the divided account. It was 
his and under the order of the Court on the report of the 
Auditor, it was his right to have it promptly and fully de- 
livered to him. We therefore hold that the Court was right 
in granting the order and using its processes and powers of 
attachment to enforce it. 
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4, Again, we say, in view of this case, that the order ad- 
judging Remley in contempt, and ordering his arrest and 
confinement in jail until he complied with the order of the 
Court was not in conflict with the constitutional inhibition 
against imprisonment for debt. That provision declares—as 
a fundamental principle and declaration of right—that the 
person of a debtor shall not be detained in prison after de- 
livery, for the benefit of his creditors, all of his estate not 
expressly exempted, by law, from levy and sale. In our 
view of this case, Remley does not stand in the place of a 
debtor. The order and decree against him was for the per- 
formance of a duty, arising out of the dissolution of the 
partnership, under orders of the Court, and invoked by con- 
sent of the parties, and for the discharge of which he stood 
amenable to the further orders of the Chancellor. 

5. Again, we say, that in the exercise of this power by the 
Chancellor, Courts will reluctantly interfere, as all Courts 
must, as incident to their very existence, exercise discretionary 
judgments in matters of contempt. To make this power the 
capricious matter of other judicial interference elsewhere, 
would be to strike at the independence and integrity of the 
judicial office. Except the act be a flagrant abuse of the 
power, exhibiting, in its exercise, a clear violation of legal 
discretion, this Court will not interpose -its arm to protect the 
offender who has drawn down upon himself its judgments. 

In this case, holding as we do that the right to enforce, by 
attachment for contempt, the order under review, we see no 
abuse of the power, but, on the contrary, a forbearance 
which is almost, in its leniency, without a precedent or a par- 
allel. 

Judgment of the Court below affirmed, 
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Witu1aAmM Wess ef ai., plaintiffs in error, vs. BEVERLY 
PARKER ef al., defendants in error. 


The complainants allege that the counsel for the defendants told the 
counsel for the plaintiffs that they had a copy of the plat and grant to 
the lot of land in dispute, and that it would not be necessary for plain- 
tiffs to obtain one, as the counsel for the defendants would furnish it 
on the trial; that relying upon this statement of the defendants coun- 
sel, the plaintiffs did not procure a copy of the grant; that upon the 
trial the counsel for the defendants, in pursuance of said agreement, 
did furnish what purported to be a copy of said original plat and grant, 
issued from the Secretary of State’s office, remarking at the time, 
‘‘here is a copy plat and grant—we make no point upon that;’’ the 
counsel for the plaintiffs believing, as was stated by the counsel for the 
defendants, that it was a copy of the original plat and grant to the lot 
of land in dispute, did not critically examine it, and it was offered in 
evidence. The defendants demurred to the bill for want of equity, 
which was sustained by the Court below, and the bill dismissed : 

Held, That the allegations in complainants’ bill make such a case as en- 
titles the complainants to relief on the ground of mistake, surprise 
and misplaced confidence in the statements of the defendants’ counsel 
in relation to the copy plat and grant, whether intentional or other- 
wise; the more especially as the judgment of this Court reversing the 
judgment of the Court below (at a former term,) was placed on the sole 
ground that the copy grant was to lot number one hundred and seven, 
as set forth in the record then before it, but which is now shown to 
have been a mistake, and the lot in dispute, number one hundred and 
twenty-seven, was, in fact, granted to Scott, under whom the plaintiffs 
claimed, and not number one hundred and seven. 


New Trial. Mistake. Evidence. Before Judge CLARK. 
Chambers. Sumter county. August, 1869. 


William Webb and his wife, and Jack Brown, by their 
bill, made the following averments: They brought eject- 
ment for lot number one hundred and twenty-seven, in the 
twenty-seventh district of said county, against Beverly Par- 
ker, to October Term, 1856, of said Court, upon the demises 
of William T. Scott et al. The cause stood for trial, on the 
appeal by counsel, at October Adjourned Term, 1866. Webb 
and wife had employed B. Hill, Esq., to represent them in 
said cause and he had leave of absence from said adjourned 
term. At said term counsel agreed, in writing, “ that a copy 
grant may be used in the place of the original grant, in the 
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same manner as the original might be,” which is signed, “ B, 
Hill, N. A. Smith, attorneys for plaintiff. McCay & Hawkins, 
defendants’ attorneys.” At said adjourned term said McCay 
told said Smith that defendants’ counsel had a copy plat and 
grant to the lot in dispute, and that it would not be necessary 
for plaintiffs to get one, as defendants’ counsel would furnish it 
on the trial. Relying on said agreement and statement plain- 
tiffs’ counsel did not obtain a copy plat and grant from the 
office of the Secretary of State, but relied wholly on the one 
in possession of defendants’ counsel, and _ plaintiffs’ counsel 
had no opportunity to examine it, nor did they think it ne- 
cessary to do so, as they relied upon said promise to furnish 
a copy plat and grant. 

Said cause was tried in Hill’s absence. On the trial, when 
defendants’ counsel were called on by plaintiffs’ counsel for a 
copy plat and grant for the premises in dispute, they handed 
to plaintiffs’ counsel a copy plat and grant purporting to 
have been issued from the office of the Secretary of State, 
and was, as they believe, so issued, “saying, in effect, at the 
time, here is a copy plat and grant—we make no point upon 
that.” Plaintiffs’ counsel did not read it, or critically exam- 
ine it, believing it was, “as stated by counsel for defendant,” 
a copy plat and grant for the lot in dispute. 

The jury found for the plaintiffs. Defendants moved for a 
new trial, upon various grounds, and the Court granted a 
new trial. Defendants brought said cause to this Court by 
bill of exceptions. After the bill of exceptions was signed, 
but not before, plaintiffs’ counsel discovered that said copy 
plat, furnished by defendants’ counsel, and used as evidence 
by plaintiffs’ counsel, was for number one hundred and seven 
in said district, and not for number one hundred and twenty- 
seven. Upon examining the Secretary of State’s office, they 
found that a grant did issue to William T. Scott for number 
one hundred and twenty-seven, but none for number one 
hundred and seven and they obtained a copy of it from said 
office. They aver that this change of numbers was in the 
copy plat only, and they supposed was by mistake of the 
copyist who made it for McCay & Hawkins. 
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The cause was argued in this Court and it reversed the 
judgment below, solely because plaintiff did not show any 
title to number one hundred and twenty-seven by said eyj- 
dence (See Roe, casual ejector and B. D. Parker, tenant, vs, 
Doe, ex dem, Jack Brown et al., 25th Georgia Report, 50.) 
In 186-— James Powell, of Randolph county, Georgia, bought 
said lot from said Parker, and is in possession of it, trying to 
sell it. 

They prayed that James Powell be made a defendant and be 
enjoined from selling said land; and that a new trial be yranted 
in said ejectment cause, because it was tried in Hill’s ab- 
sence, and because plaintiff’s counsel were mislead by said 
error, or mistake, whether intentionally or not. 

The bill was sworn to by Jack Brown in the usual form, 
N. A. Smith affirmed that “the representations charged to 
have been made by counsel for defendant, are true, to the best 
of his knowledge and belief,” and were made to him as an 
attorney for plaintiff. Webb and wife testified, that for four 
years they had lived in Buena Vista, Marion county, and had 
all that time relied on B. Hill as “ their leading and chief 
counsel,” for the management of said cause; that they were 
not present at said trial, but are informed it occurred in Hill’s 
absence, though he had leave of absence from said term, and 
that had they been present, they “would have desired the 
Court to have regarded and given effect to said leave of ab- 
sence.” Hill affirmed that he was first employed by Brown, 
then by Webb, and that N. A. Smith had made out the in- 
terrogatories, under his direction ; that at said trial he was at 
the Supreme Court, with leave of absence from said Superior 
Court, granted by Judge Clark ; that had he believed said 
cause would be tried in his absence, he would have procared 
other competent counsel to represent him on the trial; and 
further, that he did not hear of said trial till after the grant 
of the new trial aforesaid. 

Judge Clark ordered Parker & Powell to show cause why 
this injunction should not issue. Powell answered, saying: 
When the cause was called for trial, Hill’s associate counsel, 
N. A. Smith, who was original counsel, went to trial wil- 














ATLANTA, JANUARY TERM, 1871. 481 


2 ees 
Webb e¢ al., vs. Parker et al. 





lingly, nay eagerly, making no mention of Hill’s absence, 
and that too, when Parker’s counsel endeavored to continue 
the cause. He does not deny said mistake in said plat, but 
says that McCay & Hawkins did not know it either, and 
Webb’s counsel are alone responsible for carelessness in not 
examining the paper. Farther, he believes from the evi- 
dence on said trial, that Parker had title by Statute of Limi- 
tations, and that the jury found for him upon that and other 
grounds. He does not believe the William T. Scott, under 
whom plaintiffs claim, drew said lot, because said Scott was 
in 1826 (the date of the grant) a minor residing in South 
Carolina, and not “in MeDonald’s district, Chatham county,” 
as the drawer did, as appear by the grant; that the real drawer 
was William T. Scott, a Scotchman, of said district. After 
the said Supreme Court decision, and after Brown and Webb 
had led him to believe they would no longer litigate the 
matter, in October, 1869, he sold said land to Josiah A, 
Parks, who took possession of it, as a bona fide purchaser, 
without notice of any intention to begin this litigation, and 
this sale he made after openly and publicly trying to find a 
purchaser, and he believes, part, if not all, of plaintiffs knew 
he was trying to sell it. 

And Parker demurred to said bill, upon the grounds that 
it had no equity in it; said, if any, it was sworn of by said 
answer ; that he had title to said land by Statute of Lim- 
itations, and that the whole cause was res adjudicata, and, 
therefore, the Court could not grant the relief asked for. 
After argument, the Chancellor dismissed the bill, and that 
is assigned as error. 


B. Hut, N. A. Smrru, for plaintiff in error. 


Hawkins & Burke, for defendant, said, new trial should 
be applied for at law: secs. 3668, 3670, Irwin’s Code. Laches 
of counsel defeats right of new trial here: 25th Ga. R., 182; 
37th, 48. The case is res adjudicata: 39th Ga., 50. 
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WARNER, J. 


The allegations in the complainants’ bill made such a case 
as entitled them to relief, on the ground of mistake, surprise, 
and misplaced confidence, in the statement of defendants’ 
counsel, in relation to the copy plat and grant, whether in- 
tentional or otherwise. And the Court below erred in sus- 
taining the demurrer thereto, and dismissing the same. 

Let the judgment of the Court below be reversed. 


Lypi1A BriGHTWELL, plaintiff in error, vs. THE STATE oF 
GeEorGIA, defendant in error. 


Section 4318 of the Revised Code, providing that ‘‘arson in the day 
time shall be punished by a shorter period of imprisonment and labor 
than arson committed in the night’’ is directory only to the Judge in 
the exercise of his discretion as to the number of years for which he 
shall sentence one convicted of arson, and it is not necessary in the in- 
dictment to charge that the offense was committed in the day or in the 
night. 


Arson. Arrest of Judgment. Before Judge HaRReE.tL. 
Webster Superior Court. September Term, 1870. 


Lydia Brightwell was tried for arson in said Court, upon 
an indictment which charged her with burning an out-house 
“on the 17th of May,” 1870, without stating whether she 
did so in the day time or night. The jury returned a ver- 
dict of “guilty.” Her counsel moved to arrest the judg- 
ment because the indictment did not show, nor did the ver- 
dict find, whether the burning was in the day time or in the 
night. The Court overruled the motion, and that is assigned 
as error. 


Hawkins & Burke, for plaintiff in error, cited sec. 43i0 
et seq., and said punishment of arson in day and night time 
was different. 
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——- 


S. W. ParKER, Solicitor General, C. T. Goons, for the 
State, cited 13th Ga. R., 435; Irwin’s Code, sees. 4313, 4314, 


4535, 4536. 






McCay, J. 


When the law prescribes a different punishment for dif- 
ferent phases of the same crime, there is good reason for re- 
quiring the indictment to specify which of the phases the 
prisoner is charged with. The record ought to show that 
the defendant is convicted of the offense for which he is sen- 
tenced. But this is not the case here. The punishment for 
arson of an out-house, not in a city or town, is from two to 
seven years: Revised Code, section 4313. There is no pro- 
vision that arson in the night shall be punished for any dif- 
ferent period. 

It is true section 4318 of the Code provides that “arson 
in the day time shall be punished for a less period than ar- 
son in the night time.” But what is this but a rule for the 
exercise of the discretion of the Court in selecting the point 
between two and seven years where he will fix the sentence. 
In every case it is the duty of the Judge to consider, in fix- 
ing the penalty, all the circumstances of mitigation or ag- 
gravation. And in this case it is his duty to consider whether 
the offense was done at night or in the day. This is only 
one of the circumstances for the consideration of the Judge, 
and is not one of the ingredients of the crime. It stands 
upon the footing of a charge of murder, based on circumstantial 
evidence, or of a battery committed under strong provocation. 
In neither of such cases need the indictment show the pecu- 
liarity of the case. It is matter for the Judge alone, and 
even with him it is only a rule for the exercise of his discre- 
tion. 

Judgment affirmed. 
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FayettTe H111, plaintiff in error, vs. THe Stare or 
GeorGIA, defendant in error. 


When a party has been arraigned upon a good bill of indictment, and the 
jury empanneled and charged with the case, and the Solicitor Genera] 
altered the indictment in the presence of the foreman and some of the 
grand jury: 

Held, That a motion for verdict of acquittal ought not to have been 
granted by the Court, although the act of the Solicitor General was 
unauthorized and improper in the premises. 

2. Under the Code of this State, all exceptions to the indictment for 
form, or for matters that may arise by special demurrer, or by plea in 
abatement or in bar, must be made in writing preliminary to the trial, 
and if not made at the proper time, are to be held as waived in con- 
templation of law. 

8. When the Judge below caused the witnesses to have their testimony 
read over to them, to be corrected, if necessary, in presence of the jury, 
or where the Judge himself suggested corrections of what had been 
sworn : 

Held, That this practice is not error, and that it is the right and privi- 
lege of the Judge below to direct the progress of the trial, and see that 
the evidence is correctly taken down. 

4, When a dissolution is approaching, and the dying man has lost hope 
of life, and his mind feels the full consciousness of his condition, the 
solemnity of the scene gives to his statements the sanctity of truth, 
and such dying declarations, when made, should be admitted in evi- 
dence and considered by the jury, under the charge of the Court upon 
the law applicable to them. 

. Leading questions, under section 3809 of the Code, are within the dis- 
cretion of the Judge, for the purposes of justice, and when the pre- 
siding officer of the Court permits them to be propounded, this Court 
will not interfere to limit or restrict the Judge in the exercise of his 
legal discretion. 

6. If a woman cohabit with a man, under his promise to marry her le- 
gally, but finding that he does not take legal steps to do so, quits him and 
again cohabits with him, she is not his wife and is a competent witness 
on his trial for crime. (R.) 

7. When the jury, after retiring to their room, requested the Judge to re- 
charge them, upon some point of law in the case, and the Judge sum- 
moned them into Court, and in the presence of the counsel and accused 
complied with their request : 

Held, That such act was not error, but was proper in the discharge of 
his official duty. 

8. When the Court, in a case of homicide, charged the jury that, when a 
killing had been committed, the law presumed malice, and it was in- 
cumbent upon the defendant to show there was no malice: 

Held, That this charge was a well settled rule of law. 
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5 When the defendant’s counsel requested the Court to charge all the 
grades of homicide, and the facts showed that the case did not rest for 
the defense upon all the matters of law governing homicide : 

Held, that it was not error in the Court to refuse the charge as requested. 
It is only in cases where the facts require such charge that it should be 
given. 

10. When the omission to give a charge by the Court is supplied by the 
Judge giving a more favorable charge than the law of the case autho- 
rized : 

Held, That this omission was not error. 

1]. When the facts of the case show that the prisoner shot at the de- 

ceased and killed him, although no motive of anger or provocation is 

proven, the law will imply malice from such wanton and reckless trif- 
ling with human life, and when the evidence sustains the verdict of the 
jury, this Court will not set aside their finding. 





Criminal Law. Evidence, ete. Before Judge CLARK. 
Sumter Superior Court. August Special Term, 1870. 


Fayette Hill was indicted for the murder of John Wormack 
in said county, on the Ist of August, 1870, with a ball shot 
from a pistol. The indictment, as originally written, charged 
the assault on said day in usual form, and in charging the 
death said Wormack “within one year from the day first 
aforesaid,” died. Before the trial, but when did not appear, Mr. 
Whiteley, the Solicitor General, had stricken out said quoted 
words and in lieu of them had interlined “then and there.” 
After the defendant had been arraigned and had pleaded not 
guilty, after the jury had been empannelled and sworn and 
the Solicitor General had “ opened the case” to the jury, 
counsel for defendant moved for a verdict, because of said 
alteration in the indictment, and proposed to prove that this 
alteration had been made after the bill was found and re- 
turned into Court, and without the authority and consent of 
the grand jury, or any twelve of them. The Solicitor said he 
made the alteration in the grand jury room, in the presence 
of the foreman and others of the grand jury, and with their 
consent ; that he could not say how many grand jurors were 
present, nor that twelve were present. Nothing else was 
offered on this point. The Court overruled the motion and 
ordered the trial to proceed. 
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The witnesses pro and con were then examined and their 
testimony was as follows : ; 

Dr. W. M. Harpwick, sworn for the State: I amg 
practicing physician. I knew John Wormack in life. I wag 
called to see him some thirty-six hours after he was shot, 
The ball entered just below the shoulder-blade and came out 
in the breast. It was a gun-shot wound. I cut out the 
ball. Never saw weapon—can’t say whether it was a gun 
or pistol—it may have been a rifle or pistol. When I first 
saw him, deceased seemed to be so quiet I thought he was 
doing very well, except as to his pulse which was very feeble 
and quiet. In consequence of his condition otherwise, I at 
first thought the condition of his pulse might be attributed 
to the shock on his nervous system. I came to the conclu- 
sion that the ball may have struck a rib and passed around 
the body, and not struck any vital part, and more than that 
there was no hemorrhage from the lungs. On my second visit, 
the second day afterwards, he was in such a condition I was 
afraid he would die. Negroes had employed Dr. Bayley, and 
in waiting for me did not send for me until secondday. On 
my visit at that time his pulse was still very feeble and had 
considerable fever ; my conclusion was he would die. I think, 
from what I saw in my attendance on him, he died from the 
wound. I never saw him afterwards. 

Cross-Examined: He lived four or five days after I last saw 
him. [left him in the hands of Dr. Bayley, and saw him no 
more. [did not probe the wound; can’t say whether the ball 
went through himstraight or round the rib; don’t think it could 
have been probed at the time. It went under the left shoul- 
der blade and was taken out of him opposite; between those 
points is the covering of the heart and its surroundings. The 
wound was not bleeding when I saw it; when I cut out the 
ball it bled a little; it would not necessarily bleed if it 
struck the pericardium, but if it passed through the auor- 
icle of the heart, death must have ensued immediately. Any 
blow, whether it strikes a vital part or not, would affect the 
nervous system to a greater or less degree. Deceased was 
named John Wormack; I heard from reputation they 
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were related as brothers-in-law; were friendly so far as I 
know personally. Don’t know the distance of their houses 
apart ; could not say. I did not see him shot ; saw him with 
a gun-shot wound ; don’t know positively when he was shot; 
saw him twice. He must have lived seven or eight days af- 
ter I heard he was shot. 

Dr. Davip BaYLeEy, sworn for the State, said: I be- 
long to the Eclectic school of medicine; am a practicing 
physician ; knew John Wormack in life ; attended him when 
wounded. Dr. Hardwick was first in attendance. I atten- 
ded him afterward. The wound was from a pistol shot, in 
the left shoulder, that came through his body. TI was called 
on the night of the 25th July, 1870; did not come until 
next day, until after Dr. Hardwick had extracted the ball. 
The wound was caused by a ball that was a pistol ball.” 

Cross-Examined, says: I did not see him until after Dr. 
Hardwick did. 

Re-Examined by the State: I had a conversation with the 
deceased as to the cause.of his death. He did not say any- 
thing that induced me to think he believed his end was ap- 
proaching. I did’nt tell him whether I thought his wound 
was mortal or not. He said nothing to me on the subject at 
that time that indicated what he thought on the subject. He 
did not, even when dying, say anything on the subject, up to 
two hours before his death that would indicate he thought 
he was dying. 

JOSEPH MANN, sworn for the State, said: I knew John 
Wormack in life. I saw him about three hours before he 
died; he was in a dying condition ; he gave me to understand 
he was dying. Says he tome: “Am I to die in this way 
without anybody doing anything for me;” somehow that 
way, don’t know exact words. He died at two, and TI left 
him at eleven. His breathing was labored ; he could hardly 
breathe; I saw that death was on him at that time.” 

Cross-Examined : Doctor David Bayley was there at that 
time. He was not present when the conversation took 
place; had a second interview with him. Doctor David 
Bayley left about the same time I did. He was out at his 


Vou. x11.- 32, 
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buggy, and I went back with Mr. Bass to find out more 
fully about it. I am not a physician; saw him no more af. 
ter I went away second time; staid that time about fifteen 
minutes; I went back to ask him more fully some things that 
I was not satisfied about. I think the words, “am I to die” 
were spoken when I was in the second time. I wanted to 
console the dying man, and when he asked me if I thought 
he would die, I said I reckon not. 

Mixes Bass, sworn for the State, said: I knew John 
Wormack in life. I saw him about seven o’clock in the 
morning, and I understood that he died in the evening about 
two; it was about the 6th or 7th of August, I think ; he ap- 
peared to be in his right mind, but I thought he was sink- 
ing; I think he was conscious that he was dying; he asked 
me if we were not going to do anything with Fayette Hill 
for killing him; he made several remarks that would show 
that he thought he was dying; he said he was so weak he 
could not talk; that he would like to talk to Mr. Mann if 
he was able. This statement was made about eleven o’clock, 
at which time I was there with Mr. Mann; I don’t recollect 
he made any other remarks; I told him I thought he was 
very low and I did not think he could live, he was sinking 
so fast; said he did not think so either; this was at seven 
that morning. 

Cross-Examined, said: This conversation was not in the 
presence of Dr. Bayley; Dr. Bayley was at his buggy, and 
Mr. Mann and I went back; Mr. Mann did the talking 
then; I don’t recollect of saying anything then; I might— 
don’t recollect. In the seven o’clock conversation it was 
when he asked me if we were not going to do anything with 
Fayette for killing him. 

Re-Direct: I said to Mr. Mann, in the presence of the dy- 
ing man, what ever you want to say to this man say it pretty 
quick, as he wont live long. 

Re-Cross-Examined: This was while Bayley was out; 
while Bayley was in he did most of the talking, and when 
Mann and I were in there, while Bayley was out, Mann did 
the talking; I don’t recollect saying anything more than al- 
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yeady stated; I may have said something to John, but don’t 
remember, positively. 

Re-Direct : In the conversation, at seven o’clock that day, 
deceased said to me, (I was sitting in my house, by the door,) 
he said that Fly Crawford was at Fayette’s house and called 
deceased. ‘This conversation I am about to relate took place 
after he asked me if we were not going to do anything to 
Fayette Hill for killing him. 

Re-Cross-Examined: He seemed to know he was going to 
die; he was very weak, 

Re-Direct: When I first arrived I said, good morning. 
Hallo, John, is this you? I had no idea it was you that 
was shot; I told him I thought he was mighty bad off; said 
he, “‘yes sir,” and said then, “ Mr. Bass, ain’t you all going 
to do anything with Fayette for killing me?” I told him I 
did not know that he wanted us to do anything to him, as I 
had heard he was shot accidentally ; he said he was sinking, 
and had been since the turn of the night. This was a few 
minutes after I got there. We talked on a little while before 
we made those remarks about sinking; the statement we 
made about the shooting was after these remarks about his 
sinking; said he got up and started to Fayette’s house; his 
his wife said, “John, I wouldn’t go up there.” 

Re-Cross-Examined: These statements were made after he 
made the remarks about sinking. He told me he had been 
shot and I saw his condition was dying. He then went on 
and told me how it happened. He said he was sinking and 
had been since the turn of the night. This was before he 
told me all about the fight. 


Re-Direct: Says he said to his wife, “oh hell! you are 
mighty scarry; I am going.” He said that when he got to 
the door Fayette was lying in the bed behind his (Fayette’s) 
wife. He saw the pistol presented in the direction of the 
door—said he threw up his hand and hallooed “oh Lord !”” 
and jumped out of the door—got about fifteen steps and the 
pistol was fired. He hallooed “oh Lord! Fayette, you 
have shot me;” said his wife then helped him to the house ; 
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said he suppose Fayette was in his house when he shot, He 
said he was about fifteen steps before he was shot. 

Re-Cross-Examined: One of the boys, Taylor Adams, 
asked me to go in and see the wounded man. His wife and 
mother-in-law was with him; I don’t know how long 
after he was shot; had only heard he was shot; I asked 
him if he supposed Fayette Hill called him out to shoot 
him. He said Fayette was mean enough to do anything, 
This was when I was there the first time in the morning, 
He said nothing about an agreement with Fayette to split 
rails that night. He said Fly called him to Fayette’s house, 
I don’t recollect whether I said anything to him that day at 
eleven o’clock or not; may have said something but don’t 
recollect. He said he wanted Mr. Mann to come there. I 
was satisfied that he would die. Don’t know why I asked 
him again at eleven o’clock. 

Hester WoRMACK, a negro, sworn for the State, said: I 
live at Mr. Slappy’s, don’t know what county, this coun- 
ty I reckon. He was my husband; I was at my house 
at the time of the shooting. Don’t know exact distance 
between my house and Fayette’s, about as far as from here 
to corner of Court-house fence. The shooting took place 
on Monday night; don’t know what month, August, I 
reckon, this year, on Mr. Slappy’s place. I have been know- 
ing Fayette going on two years. I didn’t hear Fayette making 
threats about my husband. I know about Fayette carrying 
a pistol ; I can’t say what he bought it for; he said he bought 
it to shoot me and my husband. This was said about a 
month before the shooting. Fayette told this to Taylor, 
Edwards, Fly and my husband, I was at the house; I did 
not hear him say it myself; my husband told me. I don’t 
know exactly how long he had the pistol before the shooting. 
I know he had it. My husband didn’t fall when shot ; I got 
to him before he fell. I was at my house fire before the 
difficulty. I heard some one call my husband. Fly Craw- 
ford called my husband; says he, ‘Come here and look at 
Fayette lying down in the bed.” I went in the house when 
he pointed the pistol; was not in Fayette’s house when the 
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pistol shot. I ran to my husband when he hallooed “oh 
Lord! Fayette you have shot me.” Fayette says, “is I shot 
ou sure enough, John?” John says, “ yes, you have.” 
When Fly called my husband, I don’t know that any body 
spoke to him immediately afterwards; I did not hear if they 
did. When husband got done eating his supper, I told him 
I would not go to Fayette’s house. He said I was always 
talking foolishness to him, and that he would go and see 
what Fly wanted with him. When I got to him after he 
was shot, he was half way to my house. I don’t know ex- 
act distance. It was about as far as across this room. 
Re-Direct: This occurred after supper. I had a great 
big fire-light in the yard right before my door. My door 
stood in one direction and Fayette’s door was facing my 
chimney at right angles. The fire was right before my door. 
When my husband came out of Fayette’s door, he was com- 
ing toward the fire, right towards my house. Don’t know 
exactly how far he was from the fire when he was shot. I 
heard the alarm and ran towards him; didn’t measure the 
steps. He hadn’t got quite to the mulberry tree; if he had 
he would have been half way. The fire was in front of him 
as he came towards my house. I carried him to my house 
after I got to him; my step-father helped me. 
Cross-Examined: I have had no conversation with any 
one about this case since coming to town but Mr. Callaway. 
This was after Court adjourned and I had been gworn. John 
and Fayette were not brothers-in-law; Fayette lived with 
my sister. On the day before this fight, John and Fayette 
was working together next to Mr. Drivers. They was 
plowing together all the week before that until the rain, and 
then went to hoeing. My husband did not split rails. We 
never visited Fayette and my sister much; did sometimes 
and they did us sometimes. I saw Fayette buy the pistol ; 
he bought it from Gus at Farmer’s house. Gus lived about 
Anderson. This was about a month before the shooting. 
John lived a week after that night. It was a day before the 
doctor got there. Dr. Hardwick came next evening. He 
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cut out the ball; put clothes on to stop up the hole. I did 
not know what todo until the doctor came. I put wet 
cloths on the sore; that was all I did for him. I saw Mr, 
Bass there before John died. Mr. Bass came in the house 
and told John howdy ; said he didn’t know it was him or he 
would have been there long before. John then up and told 
him how it happened. Couldn’t tell him right straight; 
talked between breaths, and told him how it happened first 
thing. That mulberry tree wasn’t a mulberry tree: it was 
a fig tree. Fayette’s bed was back ’tother way from the 
house. From his bed in the corner, he could look from the 
bed and see my house. Is not a cross-eyed man. The door 
of Fayette’s house opened towards his bed. He could look 
out from his bed and see my house. Could not see his bed 
from the inside of my house. When I went out of my house 
I could see his bed through his door. I did not see him 
shoot my husband. Fly was in Fayette’s house when he 
called my husband. Fayette was in there on the bed un- 
dressed. His wife had been there all the time. I told John 
not to go; he said he would go and see what Fly wanted. 
The next thing I heard was the pistol, and ran towards my 
husband, and this is all I know about it. I built the fire 
near my door, about as far as from here to the table. I 
cooked supper and kept up a big light. 

TayLor Epwarps, negro, sworn for the State, said: I 
knew John Wormack in life. Have been knowing Fayette 
about five years. I live on Mr. Slappy’s place. I know 
Fayette owned a pistol this year. I knew when he got it. 
He had it, as near as I can come about it, six weeks before 
the shooting. After the pistol was bought, it was not very 
long before he did the shooting. After he bought it he said 
he did it on purpose toshoot John. He said it in my presence 
and several others. But none of them are here now but me 
and Fly. He had the pistol about two weeks before he made 
this threat. Mr. Slappy’s place is in Sumter county. 

Cross-Examined: I was present when John and Fayette 
was disputing. They made friends after that to my know- 
ing. They didn’t visit much, but some, after that, and 
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corked together after that. All that saying about buying 
the pistol to shoot John was in the dispute, and they made 
friends and worked together after that. Fayette did not 
wait on John after the shooting in my presence. My arm 
was sore and I was about the house a good deal in the day 
time. 

The State rested the case here, when the defense intro- 
duced the following evidence: 

Fry CRAWFORD, negro, sworn for the prisoner, said: I 
knew John Wormack in life. I know Fayette; these two 
always seemed to be very friendly, except one little difficulty, 
and they made that up. They were friends after that fracas 
til the night of the killing. This fuss occurred about six 
weeks before the killing; at the time the killing took place, 
I don’t suppose there was any difficulty between them. If 
they did, they did not show it on that night. When this 
thing took place, Fayette, the first thing he did, was to pre- 
sent the pistol at me. I said, “what in the devil do you 
point that thing at me for, and it heavy charged like it is?” 
Fayette was lying undressed in his bed. His bed was up 
in the corner. Where he lay in that bed he couldn’t see 
John’s house unless he got up and went to the door. When 
the pistol was pointed at me there was no difficulty between 
me and Fayette; the pointing was in play, and ina “rowdy, 
bruising” way as he often done, pointing and shooting amongst 
people. These boys had often been playing in this way with 
pistols, and me and Mr. Slappy had cautioned them against 
it, as it would cause some accident or trouble first or last. 
When John came out there and got in the door, Fayette pre- 
sented the pistol at John. John said “oh! don’t point that 
damn thing at me,” and whirled his back. He started back 
out of the door, and Fayette jumped up out of his bed and 
ran to the door; he stumbled before he got to the door, but 
by the time he got to the door he was straight, and about 
that time the pistol went off and John said, “ Fayette, you 
have shot me.” This did not alarm me as I had seen them 
projicking so much in that way. No body told me to call 
John out there; I first called him. After the pistol went 
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off, Fayette stood still about a moment, and after John said 
“Fayette, you shot me,” Fayette said, “ did I shoot you sure , 
enough, John?” and Fayette said it was accidently done, 
Fayette made a stumble over a little box he had there. The 
report of the pistol took place after the stumble. He was 
going on to the door; just as he got to the door he got 
straight; he held up his hand and the pistol went off just as 
he got straight. He had recovered from the stumble; he 
did not hold the pistol like he was going to shoot while he 
was going to the door. John was about sixteen or seventeen 
steps from Fayette’s door when he shot. I am John’s father- 
in-law. The houses are about twenty or thirty yards apart, 
John was about half-way between the two when shot. After 
the shooting, Fayette went after the doctor; in about one 
half hour afterwards. I went and told Mr. Slappy and he 
sent him right after the doctor. I helped him to catch the 
mule and we put him on and sent him right off. He got 
back about ten or eleven o’clock. He put up the mule and 
this woman asked him to cut her a turn of lightwood. He 
did so and put it in John’s house and then went to his own 
' house. He staid right at home all the time until arrested, 

Cross-Examination: Mr. Slappy is in charge of the place; 
he sent John after the doctor. 

Re-Direct: We are cropping together with Mr. Slappy; 
get a part of the crop. 

Re-Cross-Examined: When Fayette pointed the pistol at 
me he said, “It’s got three balls apiece in here for you and 
John.” 

Re-Direct: He was laughing at the time, and when I said, 
“Don’t point it at me,” he said, “ I’ve only got three balls 
apiece for you ;” I only went to Fayette and told him, if we 
are going to work it is time to go; I called to John and told 
him the fix Fayette was lying in. 

ANN CRAWFORD, negro, sworn, for the prisoner: Defend- 
ant is my husband. 

Cross-Examined: I have never married defendant; we 
promised to marry each other; been living together since last 
year; he asked me to be his wife and I promised to do so; he 
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said he would get license and marry me according to law; I 
lived with him until I found that he wouldn’t get the license 
and then quit him—I quit him before the difficulty—I quit 
him the last of last year. 

Direct: Fayette was lying on the bed ; Fly called John and 
John came up and said, “ What do you want?” and Fly said, 
“ Here is Fayette in his shirt-tail ;” John came and Fayette 
motioned the pistol at him—just so ; John says, “ Don’t point 
that thing at me and it heavy loaded ;” Fayette went back and 
lay down on the bed, and John came back in the house and 
he motioned it at him again; he got down off of the bed and 
stumbled his foot, and before he got to the door he liked to 
fell; the pistol went off twice; Fayette got to the door; he was 
half bent when the pistol went off ; he stumbled over a box ; 
Fayette said he would not have done it for nothing in the 
world ; said he would rather it was him than John ; John had 
said, “ Fayette, you have shot me,” and Fayette said “ Did I 
shoot you, sure enough,” and then said what I have stated ; 
they looked to me like they was as friendly as could be. 

Oross-Examined : I can’t tell when I quit Fayette; I went — 
back about two months ago; he hired me to cook and wash 
for him ; I was living with him at the time of the difficulty ; 
I was on the bed with him but he did not go any further; I 
don’t exactly know how long Fayette had the pistol ; he was 
always playing with it with some of them. John came to 
the door twice ; Fayette pointed the pistol at him both times; 
the first time he was on the bed, and the next time he jumped 
up and sat on the side of the bed. 

Direct: I am sister to John’s wife. 

Prisoner’s statement: I shot John Wormack, but I did not 
intend to do it; I had nothing against him any more than if 
he was my brother ; John came into my house, and the second 
time that I pointed the pistol at him I jumped up and stum- 
bled over the meat box and the pistol went off—it was all 
accident ; I had no intention to kill him; had nothing against 
him, and we was as friendly as if he was my brother. This 
is all about it; I am here now, and you can do what you 
please with me. 
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And after argument had, and the charge of the Court, the 
jury retired and rendered a verdict of guilty. 

Defendant’s counsel moved for a new trial, upon the fol- 
lowing grounds: Ist. Because the Court erred in not allow- 
ing a verdict of acquittal by the jury because of said altera- 
tion in the indictment. 2d. Because the Court ordered the 
testimony of Dr. Hardwick, Dr. Bayley, Miles Bass, Taylor 
Edwards, Ann Crawford and Fly Crawford, respectively, to 
be read over to said witnesses respectively, by the Clerk tak- 
ing down the evidence, after the witnesses respectively had 
been told by the Solicitor to come down, and had come down 
from the witness stand. The Court ordered said witnesses 
respectively, to stop at the Clerk’s desk and have his or her 
testimony read over in the hearing of the jury, counsel for 
defendant then and there objecting to the same. 3d. Because 
the Court, during the reading of Hardwick’s testimony, in- 
terrupted the reading and said, “the witness said he was 
wounded under the left shoulder blade, counsel for defendant 
objecting that it was improper for the Judge to say what had 
’ been proved. 4th. Because the foundation laid by the evi- 
dence was not sufficient basis for giving in the dying deela- 
rations of Wormack, especially those made at 7 o’clock, A. M. 
5th. Because the Court allowed the Solicitor to ask a wit- 
ness, “ Didn’t he tell you before you said anything to him 
that he was in a dying condition, and didn’t he know he was 
in a dying condition before he told you,” and he allowed the 
question answered, notwithstanding the prisoner’s counsel 
objected to it as a leading question, and insisted that because 
the Solicitor had asked a leading question the witness ought 
not to be allowed to answer, though the form of the question 
should be changed. 

6. Because when the defense introduced Ann Crawford, 
the State proposed to ask her if the defendant was not her 
husband, or if she was not living with him, defendant, by 
his counsel, objected because answers of witness would tend 
to criminate herself, and because upon the preliminary exam- 
ination of said witness, and her testimony that defendant and 
her had “ promised” to each other, and had been living to- 
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gether and cohabiting, and upon tie point being made by the 


State that their promise and cohabitation was in law a sufficient 
and legal marriage to place witness within the exception of 
the late Jaw enlarging the rule of admission of evidence. 
The Court, after argument, stated that he was prepared to 
hold that consent and cohabitation constituted a valid mar- 
riage in Georgia, but not in this case. The defendant agreed 
to get license and did not do so, and it would seem, therefore, 
that he contemplated that a license was necessary, and as the 
woman left him as soon as she found it out, it was not a valid 
marriage. The Court overruled the State’s objections to the 
witness, and allowed her to testify, by which ruling the evi- 
dence of the witness was invalid or virtually destroyed be- 
fore the jury. 

7. Because the Court charged that, when a killing had 
been committed the law presumed malice, and it was incum- 
bent upon the defendant to show there was no malice. 

8. Because the Court refused, after being requested so to 
do by defendant’s counsel, in writing, to charge the jury as 
to the different grades of homicide other than already had 
been done. 

9. Because the Court, after the jury had retired on the 
ease, remarked to the jury that he would remain about the 
square until dark and return soon after tea, and thus left the 
Court-house, and after supper he was informed by the jury 
that they desired some portion of the charge restated. Colonel 
Brown, counsel for prisoner, was in the Court-room at the 
time, and knew all the facts, proceeded to the Court-house 
and ordered the jury again into the Court-room and re- 
charged them without the consent of defendant, or of his 
counsel being first had. 

10. Because the Court erred in charging the jury as fol- 
lows: “If the defendant rests his defense on the ground of 
accident, he must prove to your satisfaction that there was no 
no evil design, or intention, or culpable neglect. * * * Butif 
you believe from the evidence that the defendant presented the 
pistol at or toward deceased, and fired it and wounded de- 
ceased, of which wound he died, he is guilty of murder. And 
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if such are the facts, it makes no difference whether he shot jn 
sport or in earnest, or whether he was friendly with deceased 
or his enemy, the law implies malice—the law presumes that 
he intended to kill, although the deceased may have been hig 
dearest friend. It holds him responsible for the full conse. 
quences of his act, whether he so intended them or not, and 
any subsequent sorrow or remorse for the deed cannot palli- 
ate the offense or relieve the defendant from the consequences 
of his act. The law, if such are the facts, fixes upon him 
the crime of murder, and an ocean of tears cannot wipe out 
the crime. Counsel for the State have stated to you that 
upon your recommendation to mercy the Court will commute 
the punishment. It is my duty to say to you that such is not 
the law. It is not your province to recommend to merey, 
not the Court’s to commute, except in those cases where con- 
viction is procured on circumstantial evidence. Your ver- 
dict will be guilty, without any recommendation to mercy, 
or not guilty.” 

11. Because the jury found contrary to the evidence and 
contrary to the evidence and the law. 

The Court refused the new trial. Prisoner’s consel filed 
a bill of exceptions, stating the facts only as aforesaid, which 
the Court certified to be true, only as corrected by the fol- 
lowing 


Notes BY THE JUDGE:—1. The motion fora verdict was 
made after the jury was empannelled and sworn, and after 
the Solicitor General had opened the case before the jury. 

4. It is not true that the witness were “discharged.” At 
the close of the examination of the several witnesses, they 
were ordered to advance to the Clerk’s table and listen to the 
reading of the evidence, as taken down by him, and correct 
mistakes if any. 

5. The Clerk, in taking down the testimony of Dr. Hard- 
wick, omitted the word “blade,” and in reading over to Dr. 
Hardwick, the Court suggested the omission. Dr. Hardwick 
agreed with the Court, and the word “blade” following the 
word “shoulder” was inserted. 
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6. The testimony of witness Bass will show at what time 
the dying declarations were admitted, as the testimony is 
very accurately reported by a very intelligent member of the 
bar, acting as Clerk, and in the order in which the state- 
ments of witnesses were made. As will be seen by reference 
to the testimony, the Court allowed a very extended prelim- 
inary examination, and even after the witness had commenced 
his statement about the dying declarations, allowed prisoner’s 
counsel to examine him with a view to greater certainty. 
The Court allowed the leading question, because the witness, 
though an honest man, seemed somewhat confused and dull 
of comprehension. 

It will be seen by reference to the testimony of Ann Craw- 
ford, that the question of her marriage with prisoner was 
made after the preliminary questions by counsel for the State 
and prisoner. The Court, after argument, decided the ques- 
tion in favor of the competency of the witness, and made the 
statements as set forth in the 11th ground in the motion for 
new trial. 

13. The Court, upon being informed by the sheriff that 
the jury wanted instructions on a question of law, ordered 
the sheriff to summon into Court, one, at least, of the attor- 


-neys for the State, and one, at least, of the attorneys for the 


defense. The Solicitor General and Colonel Jack Brown ap- 
peared in Court. Colonel Brown, counsel for the prisoner, 
waived the presence of the prisoner. The Court then or- 
dered the jury to come out the Court room, and, at the re- 
quest of the jury, reread to them this charge. 

In the 13th ground for a new trial the Court has stricken 
out the words, after the jury had returned with the case, and 
inserted them again, by interlineation, the words, there- 
fore stand, but the statement is not true. The jury had not 
“retired with the case.’ The Court called their attention 
and made the remarks as they were leaving their box. It 
was about sun-down when they were charged with the case, 
and some two or three hours later when they were called into 
the Court to hear the charge re-read to them. The presence 
of the prisoner was also waived by his counsel, when the jury 
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returned their verdict. In addition to the charge, as stated ig 
the bill of exceptions, the Court charged the jury on the lay 
of murder and malice, as laid down in the Code, sections 4258, 
4254, 4255. Also, that “a person shall not be found guilty of 
any crime or misdemeanor committed by misfortune or aegj- 
dent, and where it satisfactorily appears that there was no eyj] 
design or intention, or culpable neglect :” Code, section, 4237, 
That if the killing was accidental the defendant was not guil- 
ty; that if defendant stumbled over a box, and in the act of 
stumbling or recovering, the pistol went off and deceased 
was shot, it was not murder, and the jury should return a 
verdict of not guilty. 

The Court further gave in charge section 3728 of Code, 
on the subject of dying declarations; that they were the 
judges whether or not the deceased was in the article of 
death—whether or not he was conscious of his condition ; as 
to the cause of his death, and the person who killed him; 
that if they were satisfied that he was in the article of death, 
and conscious, as stated, they should attach the same credit 
to his statements as to the testimony of a sworn witness. 


Hawkins & Burke; Jack Browy, for plaintiff in error. 


C. T. Goope; R. H. Ware y, Solicitor General, by N. 
A. Surru, for the State. 


LocuraNneE, C.J. . 






This case presents, by the record, some questions of great 
public interest, in the administration of the criminal laws of 
this State. 

1. The indictment, upon which the plaintiff in error was 
arraigned and plead not guilty. and upon which a jury were 
empannelled, was taken by the Solicitor General to the grand 
jury room, and in the presence of the foreman and some of 
the grand jury (number not known,) changed as follows: 
The indictment contained these words, “of which mortal 
wound the said John Wormack, within one year from the 
day first aforesaid, died.” The Solicitor General struck out 
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hose words and inserted, “then and there” before the word 
died. We hold that the indictment as it originally stood was 
sufficient, and the alteration was both unnecessary and unau- 
thorized. 

2. There is nothing which should be more specially guard- 
ed by Courts than any interference with, or alterations of 
papers emanating from the grand jury. In receiving the 
indictments or presentments from that body the Solicitor 
General, by the customary inquiry, obtains, in open Court, 
the consent of amendment in all matters of form ; but in mat- 
ters of substance there is no hand can legitimately touch the 
indictment or presentment but by the direction and action of 
the grand jury. In this case the legal effect of this anomalous 
proceeding constitutes the basis of the first ground of error. 
The prisoner, by his counsel, after the case proceeded to the 
jury, moved for a verdict of not guilty, which was overruled 
by the Court. Was the Judge below right in overruling the 
motion fora verdict of acquittal? We think he was. Waiv- 
ing what might have been the judgment of the Court upon 
a motion to quash the indictment, or upon plea or demurrer 
thereto, we cannot hold that the motion for verdict was 
proper. We are not unaware of this practice having crept 
into the administration of the criminal law, and of many es- 
capes from the penalties of crimes havin z resulted therefrom. 
In fact, the usual mode of taking advantage of exception to 
indictments, is by motion to acquit, after the jury are em- 
pannelled and charged with the consideration of the case 
upon its merits. But the law does not authorize the practice. 
Section 4545 of the Code expressly directs that if the pris- 
oner, upon being arraigned, shall demur to the indictment, 
or plead to thejurisdiction of the Court, or in abatement, or 
any special plea in bar, such demurrer or plea shall be made 
in writing, “and if decided against the prisoner, he may still 
rely on the general issue of not guilty ;” and section 4536 is 
in these words: “ All exceptions which go merely to the form 
of an indictment, shall be made before trial, and no motion 
in arrest of judgment shall be sustained for any matter not 
affecting the real merits of the offense charged in such in- 
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dictment.” Under the law, we hold that the exceptions to 
an indictment must be made before the trial, on the general 
issue of not guilty. If they be matters of form, or such ag 
may arise upon special demurrer, or upon plea in abatement 
or in bar, the law requires that they shall be made and ad- 
judicated preliminary to the trial, and if not made then, they 
are held to be waived, in contemplation of law, and no motion 
in arrest of judgment shall be sustained, except upon some 
matter touching the real merits of the offense charged in the 
indictment. The spirit as well as letter of our lawis, to blot 
out the technicalities and subleties, which ingenious device 
so often raises, to defeat the administration of justice. “Every 
indictment is deemed sufficiently technical, which states the 
offense in the terms or language of the Code, or so plainly 
that the nature of the offense charged may be easily under- 
stood by the jury :’”’ section 4535, Code. 

3. Error is assigned upon the direction of the Judge be- 
low to the witnesses, to hear their evidence read over to them 
in the presence and hearing of the jury. We do not regard 
this as error. On the contrary, it is both proper and legal 
for the Judge to have the testimony, as taken down, read over 
to the witnesses, so that they may correct any matter not 
properly understood, or omitted. Nor do we hold that the 
Judge must sit in criminal cases as an automaton and not 
open his lips in the direction of the trial. There is no office 
of higher responsibility than that of the Judge of the Superior 
Court, in this State. And the law clothes the Circuit Judges 
with the highest and most sacred powers; and in all cases, 
both civil and criminal, it is not only their prerogative right 
but official duty, to watch the progress of the trials before 
them, and see that the laws are enforced without restraint. 
The law gives them power, for. purposes of public justice, 
and its exercise is invoked to control and direct cases tried 
before them, and this Court will not limit the manner of its 
execution, in furtherance of substantial justice. 

4, Neither do we regard the admission of the dying dec- 
laration, under the circumstances of this case, erroneous. 
The examination of the witness Bass was close and critical, 
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in regard to the condition of the deceased, and his conscious- 
ness of approaching death, and came substantially within the 
rule of law upon this subject. When dissolution is approach- 
ing, and the dying man has lost all hope of life, and the 
shadows of the grave are gathering in around him, and his 
mind is impressed with the full sense of his condition, the 
solemnity of the scene and hour gives to his statements a 
sanctity of truth, more impressive and potential than the 
formalities of an oath—and such declarations ought to be re- 
ceived and considered by the jury, under the charge of the 
Court, as to their effect and weight, in all cases where the 
evidence of fact warrant their admissibility. 

5. The permission of leading questions objected to in this 
case, was not error. Section 3809 of the Code gives to the 
Court a wise discretion, in allowing leading questions, when 
justice requires it. The law entrusts this power to the judicial 
discretion of the officer presiding at the trial, who is cogni- 
zant of the surrounding circumstances, and can perceive the 
necessity as it arises. No general rule, on this subject, could 
be laid down. Each case presents its own peculiar claim, 
and each must rest on the peculiar characteristics which in- 
voke the Judges’ discretion. This Court can only review its 
exercise, when it has been illegally abused. 

6. In regard to the competency of the witness, Ann Craw- 
ford, we feel satisfied that the objection to her, on the ground 
of relationship, was properly overruled. The exclusion of 
the wife of a party is based upon principles of public justice, 
arising out of the sacredness of the domestic tie, which can- 
not be considered applicable to one whose condition did not 
involve this relationship. In her preliminary examination 
she says she had never married the accused, and she was 
clearly competent. 

7. Touching a matter of practice, in this case, assigned as 
error, it appears that after the jury had been some time out, 
they sent a request to the Court to recharge them, which he 
did, having first caused counsel on both sides to be sum- 
moned, defendant’s attorneys waiving his presence, and the 
Court read over to them his charge. We see nothing in con- 
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flict with law in this proceeding, which, from its frequency, 
may be regarded a practice of the Courts. Juries, under our 
Code, are judges of both the law and facts, and, for myself, 
I feel no hesitancy in entrusting to honest men the applica- 
tion of the principles of law governing the case, which, under 
their oaths, they are bound to apply; and where there jg 
doubt, difference or misunderstanding of the Jaw between 
them, the course is proper and right to explain to them the 
law by recharging them. 

8. Having disposed of the matters of practice in this case, 
we now come tothe law as charged by the Court. The 
Court charged the jury, that when a killing had been com- 
mitted, the law presumed malice, and it was incumbent upon 
the defendant to show there was no malice. Was this error? 
We think not. That the law implies malice where the kill- 
ing is proved, is a well settled rule, declared by all publicists, 
and which has had continuous sanction by the repeated ad- 
judication of Courts. This being true, the onus of remoy- 
ing such legal presumption is upon the defendant. If the 
converse of the proposition were true, then every killing 
would be presumed innocent, and under such a principle hu- 
man life would, indeed, be like the flower of the field. 

9. Again, it is objected that the Judge committed error in 
his refusals to charge. The request of defendant’s counsel to 
the Court was to charge the jury as to the different grades of 
homicide. As will appear by the view we take of this case, 
this point in the record has invoked the most consideration. 
The adjudications of this Court have been read and pressed 
with earnestness. We have carefully considered the cases, 
and the circumstances under which each has been adjudged, 
and the spirit and principles of the decisions do not go to the 
extent claimed. We have not held that the Judge below 
must charge, in all cases, upon the various grades of homi- 
cide, but have qualified this general rule by this principle, 
that, in cases where the facts justify or require such charge, 
it shall be given. With or without request, it is the duty of 
the Court to present to the jury all the law applicable to the 
case, and if facts, however slender, support theories of the 
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defense, invoking any or all the grades of homicide, they 
must be given in charge. Errors of omission are as fatal as 
errors of commission. The Judges below are bound to know 
the law applicable to the case, and must give it in charge to 
the jury. This is imperative, and overwhelming in its con- 
victions and direction of duty. But when the facts do not 
call for such general charge on all the grades of homicide, it 
is not the duty of ‘the Judge to confuse and embarrass the 
jary with theories not warranted by the facts. 

10. The facts in this case show that the deceased went to - 
the house of the accused, being called there, and, as he was at 
the door, the accused pointed his pistol and shot him. There 
was no quarrel or provocation ; the defense accounted for the 
shooting upon the ground that he was in fun, and stumbling 
over a box, the pistol went off and killed deceased. Upon this 
statement of facts, was it the duty of the Court to charge the 
various grades of homicide? We think not. The case pre- 
sented was one either of murder from implied malice, in the 
wantoness of the act and its reckless disregard of human life, 
or it was accident. The Judge charged the jury upon the 
law of malice as found in the Code, and also, that “a person 
shall not be found guilty of any crime or misdemeanor com- 
mitted by misfortune or accident, and where it satisfactorily 
appears there was no evil design or culpable neglect.” There 
was but one view of the case the jury, under the facts, could 
have legally considered, and that was, on the theory of the 
defense, involuntary manslaughter, as defined in the Code, sec- 
tion 4261. By the review of this record on this subject, 
we find that the Court charged the jury, covering this sub- 
ject, in language stronger and more favorable than the law 
which the request would have invoked. He charged “that 
if the killing was accidental, the defendant was not guilty, 
and if the defendant stumbled over a box, and, in the act of 
stumbling or recovering, the pistol went off and deceased was 
shot, it was not murder and the jury should return a verdict 
of not guilty.” This charge went further in favor of the 
accused than the law; for if the defendant, pointing a loaded 
" pistol at deceased, even in sport, to frighten him, in moving 
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towards him, had in fact stumbled, and by mischance the 
pistol went off and killed deceased, the consequence of such 
illegal act resulting in death would not have been guiltless; 
the accident would have removed the intent of malice, but 
the wantoness and the danger resulting from the act in death, 
would have been criminal. 

11. The last question presented by the record, is whether 
the verdict is contrary to the law and the evidence. In 39th 
Georgia, 34, this Court, in a case somewhat assimilating this 
by the analogy of its facts, where the defense insisted that 
the shooting was in fun, held, “that he had no right s0 to 
fire, whether in fun or in earnest. If the latter, it was ex: 
press malice; if the former, it was implied. That sort of 
fun is not permitted among civilized people, and he who in- 
dulges in it is treated as though he intended the result of his 
act. It is trifling with justice to allow any weight to the re- 
morse of this prisoner, after his reckless act had produced its 
result.” This decision, in effect, decides the case under con- 
sideration. The record shows that this unfortunate prisoner, 
after he came into possession of this pistol, was in the habit 
of flourishing it with foolish bravado and reckless disregard 
of the peril and consequences that might result. On the 
very night of this sad occurrence, lying on his bed, he had 
this weapon as the plaything of the hour. He was “ projick- 
ing with it,” is the simple though rude expression of a wit- 
ness who was present at the homicide. He pointed it at the 
witness, speaking of its having “three slugs apiece for him 
and for deceased.” The deceased was at hisown home when 
called by the witness up to see prisoner. He went across 
the yard to the door of his cabin, when the prisoner pointed 
the pistol at him and shot him. We cannot say, under the 
law, that the verdict is against the evidence. The jury have 
passed upon it; they have regarded the act in the light of 
implied malice, resulting from the reckless disregard of hu- 
man life exhibited. The weight of the evidence sustains the 
dying declaration of the deceased. The jury have so found, 
and on them was devolved the solemn duty of finding the 
facts, Upon no principle of law can we set aside their ver- 
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dict; and the lesson enforced by the administration of the law 
in this case may mark its influence on the future. The car- 
rying of concealed weapons has already brought tears and 
trouble to the homes and hearths of many a family. This 
habit curses society by its pernicious influences, and we see 
no hope to protect the peaceable and law-abiding citizens 
but by inflicting the penalties consequent upon acts violative 
of the law, and, while clothed with judicial discretion to put 
aside the sword of justice, we will let all feel that it will fall 
on him whose act perils or destroys human life. 

Judgment affirmed. 














W. R. SratHam, plaintiff in error, vs. THE STaTEe oF 
GEORGIA, defendant in error. 











1. An indictment for obstructing legal process is not one of the cases 
which, under section 4609 of the Revised Code, may be settled between 
the prosecutor and the defendant, nor is it within the power of the 
Solicitor General, after the supposed settlement of such a case, to en- 
ter a nolle prosequi of it by handing a paper to that effect to the Clerk. 
A nolle prosequi, as it must go upon the minutes of the Court, must 
be made in the presence and with the knowledge of the Judge ; and in 
cases not authorized by law to be settled between the parties, must be 
by consent of the Court. 

2. The propriety of appointing a Solicitor General pro tem., in conse- 
quence of the interest of the Solicitor General in the case, is largely in 
the discretion of the Court, and this Court will not interfere unless that 
discretion is abused ; and the Court may appoint as Solicitor General 
pro tem. a practicing lawyer of the Circuit who does not reside therein. 

8. It is in the discretion of the Court to permit leading questions to be 
put to a witness who shows a reluctance to answer the questions of the 
party who calls him. 

4. When a Judge, in his charge to the jury in an indictment for obstruct- 
ing legal process, told the jury that, if the defendant acted against or 
resisted the sheriff, either by physical force or by argument, he was 
guilty, and the proof clearly showed that he did resist by physical 
force : 

Held, That though the charge was erroneous in stating that the resist- 

ance might be by argument, yet, as the verdict was clearly right under 

the proof, a new trial will not be granted. 
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Statham oa The State of Georgia 
Jiiiacainennietinsieereeneaneen esses 
Obstructing legal process. Criminal law and practice. Be. 
fore Judge HARRELL. Webster Superior Court. September 
Term, 1870. ’ 


Statham was indicted for obstructing legal process. The 
indictment does not appear in the record, nor does the order 
appointing a Solicitor pro tem. It is said that the Solicitor 
General, S. Wise Parker, drew the indictment and subse- 
quently undertook to nol. pros. it, and that afterwards a So- 
licitor pro tem. was appointed. 

When the case came on for trial, defendant’s counsel moved 
to quash the indictment, stating that Parker, Solicitor Gen- 
eral, had nol. prossed the bill, but that the order had not been 
entered upon the minutes of the Court, because the presiding 
Judge had ordered the Clerk not to put it upon the minutes, 
And they proposed to have said order entered nune pro tune, 
In support of this motion, Parker testified that he is the So- 
licitor General of said Circuit, and as such entered a nol. pros, 
in said case, and handed to the Clerk the following : 


“ THE Strate vs. W. R. STaTHAM. 


“ Obstructing legal process. At the instance of the prose- 
cutor, I enter a nolle prosequi in the above stated case. Sep- 
tember Term, 1870. S. W. Parker, Sol. General.” 


He further testified, that he received all the Clerk’s and 
Sheriff’s costs at March Term, 1870, gave defendant his costs, 
and intended to enter the nol. pros. then, but did not; that 
“nol. prossed” was written by him on the bill, but not till 
after Colonel Goode was appointed Solicitor pro tem. to repre- 
sent the State in said case. The Clerk testified that, onthe first 
day of the present term, Parker handed him the paper quoted 
above, but that he did not enter it upon the minutes, because 
the Judge had ordered him not to enter it, “unless it was 
signed by the presiding Judge.” It was also shown that 
$34 35, as costs, were paid to Parker, and his receipt for it 
stated that he would enter a “settlement ” in said cause. 

The Court refused to allow the nol. pros, to be entered 
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upon the minutes—said the bill was not nol. prossed, nor was 
the case settled, because he had not consented to either. 

Defendant’s counsel then objected to the appointment of 
Goode as Solicitor pro tem., because he did not reside in the 
circuit. Goode admitted that he did not reside in the circuit, 
but stated that he practiced in it regularly. The Court held 
Goode a competent Solicitor pro tem. 

As Goode was about to proceed with the case, defendant’s 
counsel objected, saying, that what he called the indictment 
was but a presentment of the Grand Jury, and offered to 
prove by Parker that, in “drawing the bill,” he put the 
name of John T. Wharton on it, but could not swear that 
Wharton knew it, or authorized it, or that he gave his con- 
sent that it should be done; that he used Wharton’s name 
as prosecutor, because Wharton was the officer whom defend- 
ant was charged with having resisted; that at March Term 
‘he consented to settle the case at the request of Wharton, 
Wharton then knowing that his name was “on the bill” as 
prosecutor and making no objection thereto. Goode asked 
time to prepare an indictment, but the Court held said paper to 
be an indictment and ordered the cause to proceed. Defend- 
ant’s counsel proposed: then to prove by Wharton, that his 
name was put upon the indictment, as prosecutor, without 
his knowledge, consent, or authority, but the Court would 
not hear this. The trial proceeded. 

Wharton was examined as a witness. During his exami- 
nation, Goode asked him: “ When you went to arrest de- 
fendant, did he not resist the arrest?” This question was 
objected to as leading. The Court, thinking Wharton re- 
luctant to testify, overruled the objection. 

Wharton then testified that he had a bench warrant against 
Statham for assault and battery, went to Statham and told 
him he must give bond or go to jail ; Statham said he would 
go to jail, walked a few steps with Wharton and then stopped 
and said, he would not give bond, and that, before he would 
go to jail, he would cut Wharton’s throat from ear to ear. 
Wharton went into the Court-house, and when he came out 
again, Statham “ was still striking around.” Wharton sum- 
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moned some men and arrested him by force, caught hold of 
Statham’s hand, in which he had a stick, bent it under his 
(Wharton’s) arm, and called the others to help. Statham 
struggled, and they “closed up.” He refused to go to jail 
or give security ; did not go to jail willingly—he was “ toted 
up.” Wharton said Statham did not resist at first, and that 
he had tried to get bail for him, to keep him from getting 
into further difficulty ; that he kept jerking back, but they 
put him in jail. 

Goode then read in evidence the indictment for assault and 
battery ; a bench-warrant issued under it, and a bond given 
by Statham for his appearance. ‘They are in the usual form, 
The bench-warrant and bond are dated the 14th of Septem- 
ber, 1869, and on the bench-warrant was written— 


“Arrested the defendant and taken bond in conformity to 
law, September 14th, 1869. 
Jas. T. WHarton, Sheriff.” 


The evidence being closed and argument had, the Court 
charged the jury, that ‘‘if defendant acted against, resisted, 
either by physical means, by argument or other means, or 
placed himself in front or acted against the sheriff; or if he 
withstood, strove against, and endeavored to counteract, de- 
feat or frustrate the sheriff, or stopped, or impeded, or retard- 
ed, or interrupted the sheriff, he is guilty.” 

The jury found the defendant guilty. His counsel moved 
for a new trial, upon the grounds that the Court erred in re- 
fusing to quash said indictment, or have the nol. pros. entered; 
in holding Goode a competent Solicitor, pro tem. ; in allowing 
said leading question, and in charging as aforesaid. The new 
trial was refused and error is assigned on each of said grounds. 


Hawkins & Burke; Tuomas H. Pickett, for plaintiff 
in error. 


C. T. Goong, Solicitor, pro tem., for the State, cited Irwin’s 
Code, sees. 415, 4609, 4610. 
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McCay, J. 


1. Very clearly the offense of obstructing legal process is 
not an offense against the property or person, nor is it pun- 
ishable only by fine or imprisonment. It must come within 
this category to be capable of being settled by the prosecutor 
and the defendant: Revised Code, 4609, 4610. The very 
essence of this offense is its insult to the majesty of the law. 
The man who executes the process is, it is true, an individual, 
but the wrong that is done is the injury to public justice. 
This was not, therefore, such a case as could be settled. Nor 
was the paper handed by the Solicitor General to the Clerk 
an entry of nolle prosequi. Such a proceeding is to be coram 
judice. It must go on the minutes of the Court, and must 
transpire, at least, with the cognizance of the Court. The 
minutes are the record of the acts of the Court, and no entry 
can be made thereon, except with his consent. This the Sol- 
icitor General did not ask. The nol. pros. was not, therefore, 
a complete act, when the Court appointed a Solicitor Gener- 
al, pro tem. Nor is it, in our judgment, within the power of 
the Solicitor General to nol. pros. an indictment at his option 
without the approbation of the Court. 

By the Act of 1870 it is expressly provided to the con- 
trary. But even before that Act, although we are aware it 
has often been done, we know of no authority for it. The 
State is the party, and the Solicitor General only the agent 
to carry on the proceeding. He has not, and ought not to 
have unlimited power of prosecution, and great evils may 
result and have resulted from placing such a power in the 
hands of one man, whose aets are not done openly and with 
reasons publicly declared. 

Both indictments and presentments are the solemn acts of 
the Grand Jury, on evidence sworn before them, and it ought 
not to be in the power of the Solicitor General, without con- 
sultation with the Court, to nol. pros. them without a trial. 
Such has never been the practice, as we learn from some of 
our oldest practitioners, in most of the circuits. It is due to 
the public, and to the Grand Jury, that such action shall be 
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with the consent of the Court. The Code, section 415, per. 
mits him to do this on terms prescribed by law. It is no 
therefore, an authority dependent upon his own will. If the 
case be not one permitted by law to be settled, he ought not 
to nol. pros. it at all, unless there be good reasons for it, 
And he should state them in open Court to the Judge, and 
act under his advice and direction, that he and the country 
and the accused may know why the charge has been aban. 
doned. 

2. Section 419 of the Code authorizes the Judge, if the 
Solicitor General is absent, indisposed or disqualified from 
interest or relationship to engage in a prosecution, to appoint 
“a competent attorney of the circuit” in his place. Neces- 
sarily such an appointment, based as it is upon facts of which 
it is the Judge’s duty to inform himself, must be the result 
of his sound judgment upon the facts. The law casts the 
duty upon him, and this Court will not interfere with that 
duty, unless his discretion be abused. Indeed, we are not 
sure that his act in appointing a Solicitor General is the sub- 
ject matter of review in this Court, on an exception by a 
suitor. When the appointment is made he is an officer de 
facto for any official purpose, and his acts are legal, even if 
there be some error in the appointment. The same thing 
may be said of the other branch of this exception. At most 
the non-residence of Mr. Goode in the circuit, is a disquali- 
fication, and by section 120 of the Code, it is assumed, as a 
general rule, that the acts of such an officer are good. But 
we think as Mr. Goode was a practicing lawyer of the cir- 
cuit, the spirit of the law was complied with. 

3. We think the charge of the Court, that the prisoner was 
guilty if he resisted by argument, was too strong. It can 
hardly be said, fairly, to be resisting or opposing an officer to 
argue with him, unless that argument becomes violent so as 
to amount to something calculated to force the officer to de- 
sist. 

But we will not, for this error, disturb the verdict. The 
evidence of violence was conclusive, and the charge of the 
Judge upon this point was immaterial. It could not have 















Superior Court. 


ATLANTA, JANUARY TERM, 1871. 513 


Snelling vs. McBryce & Company. 


misled the jury, as the evidence was very strong of absolute 
force. This offense is one which the Courts ought to be sure 
to punish when it is, in fact, committed. The individual 
who is in possession of the office may excuse it, but the vio- 
lated majesty of the law, which has no friends, which does 
not forgive, and which looks to general principles and to 
public policy, demands that offenses of this character shall 
meet their proper reward. 


Joun. D. SNeLurne, plaintiff in error, vs. WiLLIAM M., 
Bryce & Company, defendants,in error. 


An attachment was taken out in Calhoun county, levied on property and 
returned to the Superior Court of Sumter county, and a motion was 
made to dismiss the same on the ground that the plaintiff had not filed 
his declaration at the first term of the Court after suing out the same, 
when it appeared that the affidavit and attachment was dated on the 
24th day of March, 1868, but the attachment bond was dated on the 
27th day of March, 1868. The declaration was filed at the October 
Term of the Court, when it should have been filed at the April Term 
of the Court, if the attachment was issued on the 24th of March, but 
if the attachment was issued on the 27th of March then it was properly 
returnable to the October Term of the Court, and the declaration was 
filed at that term. The counsel for plaintiff stated in his place, that if 
time was allowed him, he could, and would prove that the attachment 
was issued on the 27th of March, the date of the bond, and asked time 
of the Court to enable him to prove that fact, and to amend the attach- 
ment in accordance with the truth of the fact as to the day the attach- 
ment did issue. The Court refused to continue the case so as to allow 
the plaintiff to make the proof in relation to the mistake in the date 
of the attachment, and dismissed the same, to which the plaintiff ex- 
cepted : 


Held, That as the law required the plaintiff to give bond before the at- 


tachment issued, and the bond was dated on the 27th of March, the 
Court should, on the statement of plaintiff’s counsel, have continued 
the case, so as to enable him to have proved the mistake in the date of 
the attachment, the more especially as it was not to be presumed that 
the attachment was issued before the bond was given. _ 





Continuance. Mistake. Before Judge CLARK. Sumter 
October Term, 1870. 
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Snelling sued out an attachment against William Bryce & 
Company. The affidavit is dated the 24th of March, 1868, 
the bond is dated the 27th, and the attachment the 24th of 
said month. The attachment was returnable to the next term 
of the Court, and the return day for the April Term was not 
out on the 24th, but was out before the 27th of March. No 
declaration was filed till the October Term, 1868. At Oc. 
tober Term, 1870, defendant’s counsel moved to dismiss the 
attachment because no declaration was filed at April Term, 
1868. 

Plaintiff’s counsel stated that October Term was the first 
term after suing out the attachment according to the law; 
that the attachment was drawn up in blank by W. A. ‘Hav- 
kins, in Americus; that the date of the affidavit and attach- 
ment was the 24th of March, 1868, in the hand-writing of 
Hawkins, and that the bond was filled up by Hawkins, ex- 
cept the security’s name, and its date and approval, and said 
attachment was issued by a Notary Public of Calhoun coun- 
ty, and he approved the bond and dated it the 27th of March, 
1868; and asked to prove that the affidavit was made, the 
bond was given and the attachment was issued as late as the 
27th of March, 1868, and stated in his place that he could 
and would make such proof if time were allowed. The 
Court refused to continue the cause. Plaintiff’s counsel then 
contended that a failure to file the declaration at April Term 
was not a sufficient reason for dismissing the cause. But the 
Court dismissed it, and this and his refusal of continuance, 
are assigned as error. ; 

(When this cause was called McCay, J., stated that just 
before coming upon this bench he had been consulted upon 
the cause and gave an opinion, and therefore did not wish to 
preside on it. Counsel requested him to preside, saying that 
this cause did not touch the merits, and he consented to pre- 
side.) 

Hawkins & Burke, by R. F. Lyon, for plaintiff in er- 
ror. 

LANIER & ANDERSON, for defendants. 
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WARNER, J. 






The Court below erred in not allowing a continuance of 
the case for the purpose of its being shown that there was a 
mistake in the date of the attachment, and in dismissing the 
same, on the statement of facts, disclosed by the record. 

Let the judgment of the Court below be reversed. 










A. W. GREEN, plaintiff in error, vs. THE SourHern Ex- 
PRESS CoMPANY, defendant in error. 






When an action of trespass for false imprisonment was instituted by the 
plaintiff against McCray and Mitchell and the Southern Express Com- 
pany, in the county of Sumter, where two of the defendants resided, 
and the defendants appeared by their counsel and filed their joint plea 
to the merits of the action, without excepting to the jurisdiction of the 
Court: 

Heid, That it was too late for the Southern Express Company, one of 

the defendants, to object to the jurisdiction of the Court on the appeal 

trial of the cause, although the verdict of the jury on the first trial was 
against that defendant alone, and it was the only party entering the 
appeal. The Southern Express Company, as a corporation, is liable 
for the acts of its officers and agents, when acting in the sphere of 
their appropriate duties, and an agent of said company who arrested 
the plaintiff, who was suspected with having stolen money from the 
company, for the purpose of recovering the money so stolen for the 
benefit of the company, wasacting within the sphere of his appropriate 
duty as the agent of said company, and the arrest of the plaintiff by 
such agent under the circumstances set forth in the record, was not 
such a willful trespass on the part of the agent as will exonerate the 
company from liability for the conduct of their agent in making the ar- 
rest ; the more especially as the company, after the arrest and discharge 
of the plaintiff, recognized the authority of their agent to make the 
arrest, by endeavoring to procure a release from the plaintiff for the 
damages sustained by him in consequence of such arrest and imprison- 
ment. Whether the release in the record mentioned was a valid re- 
lease, or was procured by fraud, was a question of fact, to be determined 
by the jury under the evidence submitted on the trial. There was no 
error in the Court below in granting the new trial, on the ground that 
the verdict (for $10,000 00) was grossly excessive, under the evidence 
as disclosed by the record; the jury were not authorized to find a ver- 
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dict for vindictive damages, and it was the duty of the Court to have 
set it aside, as it was contrary to the principles of justice and equity, 
Whilst it is the duty of the Court to hold the defendant to a strict per: 
formance of the obligation and liabilities imposed by law, it is also the 
duty of the Court to protect the company from being wrongfully plun. 
dered under the form and color of law; and wherever it is apparent to 
this Court that juries, either from passion or prejudice against incor- 
porate companies, have rendered verdicts which are grossly excessive, 
it will not hesitate to set them aside and grant a new trial. The legal 
and equitable rights of incorporate companies are to be measured by 
the same standard in the rendition of the verdicts of juries as those of 
natural persons. 


(McCay, J., having been of counsel below, did not preside in this 
case). 


Corporations. Trespass. New Trial. Before Judge Har- 
RELL. Sumter Superior Court. ......... Term, 1870. 





In 1867, Arnold W. Green brought case in the County- 
Court of said county, in which he averred that Stephen H. 
Mitchell and Edmond B. McCray, of said county, and The 
Southern Express Company of the county of ............ did, 
on the 30th of May, in said county, assault, beat, illtreat and 
imprison him in the jail of said county and kept him there 
twenty-four hours, without probable cause and without law- 
ful warrant or authority, to his damage $20,000 00. Service 
was perfected on the company by serving its agent at Amer- 
icus, and by a second original sent to Richmond county, 
in which the company is averred to be of Richmond 
county, Georgia. It was there served upon R. B. Bullock, 
Superintendent. The defendants jointly pleaded not guilty, 
or if guilty, they did it because of the probable guilt of plain- 
tiff of robbery from said company. The jury found for the 
plaintiff against the Express Company only for $5,000 00 
and costs. The company appealed, and in October, 1868, 
the jury found another verdict against the company for 
$5,000 00, for the use of plaintiff’s attorneys. A new trial 
was granted: See Green vs. Southern Express Company, 
39th Georgia Reports, 20. 

When the cause came on for trial again, counsel for the 
company moved to dismiss the same because, by the record, 
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it appeared that said defendant resided out of said county, 
to-wit: in Richmond county, Georgia, and because a verdict 
having been found against it alone, and no appeal having 
been taken as to the other defendants, it was now a sole de- 
fendant sued out of the county of its residence. The Court 
overruled the motion and ordered the trial to proceed. De- 
fendant’s counsel then pleaded the release hereinafter stated. 
The evidence was as follows: Plaintiff, by interrogato- 
ries, gave this version of the facts In 1867, he resided in 
Houston, Florida, his present home; he had lived in Amer- 
icus, Georgia, and had many friends and relatives there. 
On or about the 27th of May, 1867, he left home for Amer- 
icus. Upon his arrival there he was arrested, denied any 
investigation, thrust into jail and kept there with scanty 
food and bedding, from Thursday till the following Sabbath. 
The arrest was by Mitchell, said to be a Marshal of Amercus, 
and “at the instance of the officers of the Southern Express 
Company,” and “at the special instance and direction of 
The Southern Express Company, one Dunning and ......... 
Bullock, officers or agents of said company being the most 
prominent instigators.” On the night of the 12th of July, 
1867, one Kimball, an agent of the company, called plaintiff 
out from his mother’s house, and said he had a paper which 
he wished plaintiff to sign, and asked plaintiff to go with 
him to Judge White’s, some three hundred yards distant, 
and sign it in his presence. Plaintiff asked Kimball to read 
the paper; he read about a fourth of it, and seeing that 
plaintiff did not understand it, proposed that they should go 
on to White’s. Arrived at White’s, Kimball asked White 
to witness plaintiff’s signature to a paper which he, Kimball, 
held in his hand. No explanation was made. White took 
the paper, and supposing plaintiff and Kimball understood 
the contents, he read a portion of it hurriedly, then turned to 
plaintiff and showed him where to sign and plaintiff signed 
his name. Plaintiff “ had a vague idea or notion that some 
of the company who were innocent of any wrong were liable to 
suffer for the wrong acts of others, and that the paper was to 
save them from annoyance and trouble,” but he had not the 
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most “ distant idea that it was a release to the culpable mem- 
bers of the company,” or he would not have signed it. White 
signed the paper, remarked that it needed a certificate of the 
Clerk, and handed it to Kimball. Kimball handed it to 
plaintiff’s older brother, who was present and who was the 
sheriff of the county, that he might take it to the Clerk and 
have the county seal put upon it. It was then near bed 
time. They left White’s and Kimball left them at White’s 
gate. Then the sheriff told plaintiff that he ought not to 
have signed the paper without understanding its contents, 
They got a light and the sheriff read it and tried to explain 
its effect, but not being able to make plaintiff fully under- 
stand the terms, the sheriff handed plaintiff the paper and 
told him to get the Clerk to explain it to him. He took it 
to the Clerk and asked an explanation of it, and when he 
understood it, told the Clerk not to attach the seal to it, 
that there had been an attempt to deceive and take advantage 
of him; and he kept the paper, went to Kimball, and told 
him what he thought of his conduct. Kimball demanded 
the paper, but plaintiff would not deliver it, and kept the 
same till he attached it to these answers as evidence. After 
he signed the paper, Kimball turned in his chair and handed 
him $5 00; but nothing had been said about money, nor did 
he sign the paper for money, and when he went back to 
Kimball and refused to give him the paper, he tendered back 
said money, and when Kimball refused to accept it, he in- 
dignantly cast it Kimball’s feet and has never seen it since, 
The paper attached to his answers was as follows: 

“‘Srate oF FLorrpA—SEWANNEE County: 

Know all men by these presents, that I, Arnold W. Green, of Houston, 
in the State and county aforesaid, iri consideration of the sum of five 
dollars to me in hand well and truly paid, at and before the sealing and de- 
livery of these presents, the receipt whereof is hereby acknowledged, have 
released, acquitted and forever discharged, and by these presents do release, 
acquit and forever discharge the Southern Express Company and its of- 
ficers, agents and servants, as such, as well as individually and person- 
ally, John H. Mitchell and Edward B. McCrary, of and from all action 
and actions, cause and causes of action, damages, duties, liabilities and 
damages of every kind whatsoever, ex contractu and ex delicto, and par- 
ticularly from ail claims of liability of damages for or on account of my 
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~reat and detention at Americus, in Sumter county, in the State of 
Georgia, on or about the 30th day of May, in the year that now is. 

In witness whereof, I have hereunto set my hand and seal this the 
twelfth day of July, in the year of our Lord, one thousand and eight 
hundred and sixty-seven. A. W. GREEN. [seat.]” 
Signed, sealed and delivered in presence of 

Joux H. Wuire, Judge, etc. 

In answer to interrogatories said sheriff gave substantially 
the same account of the signing of said paper and what was 
done with it as plaintiff had given aforesaid. 

In answer to interrogatories, Kimball testified to the sign- 
ing of said paper, etc., substantially as had said two wit- 
nesses, except that he said nothing as to plaintiff understand- 
ing it or having it read, except that he offered him five dol- 
lars as compensation for his injury, plaintiff agreed to accept 
it, signed the paper for that purpose, and delivered it and ac- 
cepted the money. He admitted that after being advised by 
the Clerk, plaintiff refused to give up the paper which the 
sheriff (who had received it from Kimball to have it recorded) 
had handed to him, and offered back the $5 00, but Kim- 
ball would not accept it. He said he was in all this matter 
acting for the Express Company. He stated that plaintiff 
told him he never wished to sue the company, but had been 
“ forced to do so by outsiders,” that “he did not blame the 
company at all for suspecting him, that he happened to go 
away the very night of the robbery, and enemies of his in 
town had made the impression on the agent of the company 
that he was the guilty party.” 

Hucu Doumrrey testified that said company had $354 40 
stolen from it at Houston, Florida, on the night of the 27th 
of May, 1867, and Murphy was requested to look after the 
thief. He learned from a citizen of Houston, on the 29th 
of May, 1867, that plaintiff had borrowed $50 00 at night 
on the 27th, saying he would be ruined if he did not get the 
$50 00 then; that plaintiff left on the train next morning, 
(the 28th) saying he would be back in twenty-four hours, 
and that plaintiff bought a ticket to Monticello, Florida. 
He got a description of plaintiff, and on the 30th started in 
pursuit of him. At Monticello, plaintiff had not registered 


VoL. xii—34, 
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his name, but the landlord said such a man had been at his 
hotel, looked like a bad man, and quarreled with his bar. 
keeper about a drink, and had left for Thomasville, At 
Thomasville plaintiff did not register his name, the hotel 
keeper there said his conduct was strange and unaccountable, 
that he did not sleep at the hotel, but staid out all night and 
gave no excuse for it, except that he could not get to the ho- 
tel when he desired to do so, that he paid his bill, left an old 
coat and wore off a new duster which he had bought, and 
proceeded to Albany. The hotel-keeper of Albany said such 
a man had been there, and engaged to work with him as a 
servant until he could make sufficient to take him to Texas, 
where he said his mother lived and kept a hotel; that he 
left for Americus, saying he would be back on Saturday, af- 
ter seeing his relatives there. He then had on a new suit of 
clothes, and left his trunk at the hotel. The Express agent 
at Albany also told Dumfrey that such a man had been to 
him saying he wished employment, and asked if they kept 
mucn money in the Express office. Dumfrey went to Ameri- 
cus on the 31st of May, (Sunday,) and found plaintiff in 
jail, told him the facts which led to suspecting him, and of 
what he had heard in his pursuit aforesaid, except that he 
did not let him know that he knew of his borrowing the 
$50 00, told him what money he had spent en route, at which 
he seemed surprised. Plaintiff then “ confessed that his con- 
duct was bad and suspicious, but he asserted his innocence, 
said his arrest was justifiable, but he was not guilty.” Next 
morning because of his protesting his innocence, appealing 
for kindness on behalf of his mother and brothers and sis- 
ters, Dumfrey had him turned out of jail, still supposing 
him guilty. Another fact which confirmed the suspicion was 
that Bullock and said sheriff, Green, were on the train with 
plaintiff, in charge of certain negroes charged with robbery, 
and yet plaintiff had no intercourse with his brother. The 
money was never recovered. 

What the Court charged, etc., only appears by the motion for 
anew trial. The jury found for the plaintiff for $10,000 00 
and costs of suit. 
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Defendant’s counsel moved for a new trial upon the 
grounds: seeiehaiiciesik 

‘st. That the Court erred in not dismissing said cause upon 
the said motion therefor. 

2d. Because said verdict is contrary to law, in that it is 
against said company only, and not jointly with the others; 
it is strongly and decidedly against the weight of the evi- 
dence, and excessive under the evidence. 

3d. Because the Court erred in charging section 2177 of 
Irwin’s new Code, to-wit: “The principal is not liable for 
the willful trespass of his agent, unless done by his command, 
or assented to by him,” asa principle applicable to and settling 
the liability of the Southern Express Company in this case. 
The Court should have charged the first clause of section 
1679 of same Code, to-wit: “ Every corporation acts through 
its officers, and is responsible for the acts of such officers in 
the sphere of their appropriate duties,” which was read and 
relied on by counsel for the Southern Express Company as 
the rule or principle controlling or settling the liability of 
the Southern Express Company in this case, or cases of like 
character. 

4th. The Court erred in refusing to charge, without quali- 
fication, as requested, in writing, by counsel for the Southern 
Express Company, that to charge the Southern Express Com- 
pany with the acts of any of its officers it must appear that 
the acts complained of were within the appropriate duties of 
such officers or agents. The Court so charged, but qualified 
it by saying that this was true, unless the officers or agents 
were commanded so to do by the company, or had after- 
wards assented thereto. 

5th. Because the Court erred in refusing to charge with- 
out qualification, as requested, in writing, by defendant’s 
counsel: “That if the acts complained of are not within the 
corporate powers of the Southern Express Company, the 
company cannot be held liable tor such acts.” The Court so 
charged, but qualified by saying that this was true unless the 
acts were commanded by the company, or assented to by it. 

6th. Because the Court erred in refusing to charge with- 
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out qualification, as requested by defendant’s counsel in wrk 
ting: “ That if the acts complained of are beyond the powers, 
duties or rights for which said company was created, or with 
which it is invested by law, no act of ratification of, assent 
to, or acquiescence by the officers of said company can bind 
the company so as to authorize the jury to find for the 
plaintiff.” The Court charged, that this was true, unless 
the company commanded the acts to be done, or assented to 
them. 

7th. Because the Court erred in refusing to charge, as re- 
quested, in writing, by the counsel for the Southern Express 
Company: “ That to arrest one for any violation of law, or 
rights of the Southern Express Company, or any of its 
agents, officers or employees, is not one of the powers, duties 
or rights of the Southern Express Company, under the law, 
and the Southern Express Company cannot be held liable 
for any such act, however wrongful or tortious, and that, too, 
whether it was authorized by the officers of said company or 
not. Nor could any acquiescence in such arrest, ratification 
or assent thereto, by any or all the officers, bind the company 
for such arrest or imprisonment, so as to authorize or justify 
the jury in finding anything for the plaintiff, but they must 
find for the defendant in such case.” 

8th. Because the Court erred in not charging, without 
qualification, as requested by counsel for the Southern Ex- 
press Company: “ That a settlement, or an attempt to settle, 
the claims or demands of the plaintiff by the defendant, is 
not a ratification of, assent to, or acquiescence in, the acts or 
charges alleged against that defendant. A party has a right 
to buy his peace.” The Court so charged, but qualified by 
saying, that “if this evidence had been objected to he would 
have ruled it out, but as it had gone to the jury, they might 
take into their consideration, whether it was not an evi- 
dence of ratification or assent to the acts complained of by 
the company. It was for the jury to consider and give it 
what effect they thought proper on this subject.” 

9th. Becausethe jury erred in finding contrary to the charge 
of the Court in this: “ That if the plaintiff, knowing what 
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he did, released the Southern Express Company from the act 
of arrest and imprisonment, and all damages sustained there- 
by, and all cause of action on account thereof, they cannot 
find for the plaintiff, but must find for the defendant.” 

10th. Because the Court erred in qualifying the foregoing 
by saying: “ That if the defendant signed the release put in 
evidence, with a full knowledge of what he was doing, and 
of his rights against the Southern Express Company, and 
the same was not obtained from him by the Southern Express 
Company fraudulently, and he was not overreached in the 
getting said release, then they must find for the defendant.” 

11th. Because the verdict of the jury was contrary to the 
charge of the Court in this: “That if the defendants had 
reasonable or probable cause for the arrest and imprisonment 
of plaintiff, that is if the facts, on which the defendants acted, 
were sufficient to raise a reasonable or probable belief that 
the plaintiff was guilty of the charge for which he was ar- 
rested and imprisoned, then they can only find nominal dam- 
ages for the plaintiff, say some small sum that will carry costs 
against the defendants.” 

12th. Because the verdict of the jury is contrary to the 
charge of the Court in this: “ That the plaintiff was not en- 
titled to more than nominal damages, unless the circum- 
stances were such as to satisfy a reasonable man that the de- 
fendants, in the arrest and imprisonment, had no ground for 
their proceeding, but a desire to injure the accused.” 

The Court granted a new trial upon each and every of said 
grounds, and of this complaint is made here. 

(This cause was argued here on the 21st of January. On 
the following Tuesday, when the Court was about to deliver 
opinions, counsel for the Express Company stated that the 
cause had been settled since the argument, that he was 
authorized to withdraw the record, and he wished to do so 
to prevent the announcement of the opinion. The Court 
said, the application was too late, and delivered its judg- 
ment in the case.) 


R. H. Cuark, C. T. Goope, W. A. Hawks, for plain- 
tiff in error. 
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Lyon, DEGRAFFENREID & IRvIN, J. P. Carr, for defend- 
ant, cited, as to jurisdiction, Code, sec. 3333. Appeal does 
not affect it: secs. 3562-3-4; 21st Ga. R., 359; 17th, 540 ; 
18th, 409; 31st, 67. As to the charge: Code, sec. 2171: 
Solomons vs. Central R. R., 40th Ga. R. The release conti 
be used as evidence of liability: 1 Gr. Ev., 197; 13th Eng, 
L. & E. R., 140, 145; 2d Car & Keen, 1012; 13th Ga, 
406. The verdict is excessive: Code, secs. 2932, 2944, 2941, 
When company is bound by.acts of agents: 2 Mich. R., 519; 
2 Hill on Torts, 323, 423; 18th Miss. R., 367; 15 Bar R,, 
574; 6 Railway Cases, 567; 2 E. L. & Eq., 406 ; 14th Pick, 
561; 2 Comstock, 479; 3 Watts & S., 103, 106. 


WARNER, J. 


In reviewing the facts and points made on the trial of this 
case, as disclosed by the record, there was no error in the 
judgment of the Court below in granting the new trial on 
the ground that the verdict of the jury was grossly excessive, 
Let the judgment of the Court below be affirmed. 


C. 8S. Dar ey, plaintiff in error, vs. GeorcE W. THomas, 
defendant in error. 


Where a rule nisi was served at the April Term, calling upon the sheriff 
to pay over money to plaintiff in fi. fa., and no answer was filed at 
that term; and at the October Term following, the sheriff agreed, in 
writing, upon the proceeding for attachment, if he did not pay that 
week, it should be had as prayed for, and the Court passed to the Ad- 
journed Term, and the sheriff neither answered nor payed over the 
money, but moved a continuance on the ground of absent counsel, it 
appearing he had other counsel who had represented him in the pro- 
ceeding, and the absent counsel never appeared or was known before 
in the case, and the Court overruled the motion and granted the rule 
absolute: 

Held, That the Judge was right. 


Rule against Sheriff. Contempt. Before Judge CLARK. 
Sumter Superior Court. October Adjourned Term, 1870. 
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In April, 1870, a rule nisi was granted against Darley, 
sheriff, requiring him to show cause why he should not pay 
over to plaintiff’s attorney the amount due on a judgment in 
favor of George W. Thomas, against 8. 8. Boone, principal, 
and W. A. Hawkins, endorser, which was for $1,500 00, 
besides interest. He had collected $1,000 00 before April, 
1870, and a written demand of it had been served on him. The 
sheriff filed no answer. At October Term he paid part of 
the money to plaintiff’s attorney, and gave his written con- 
sent that the rule should be made absolute if he did not pay 
before the Adjourned Term. At April and October Terms, 
and at the Adjourned Term, the sheriff was represented by 
Mr. Ansley, as his attorney. At this Adjourned Term, after 
trying to postpone the matter further, the sheriff moved to 
put it off a day or two, because of the absence of his attorney, 
W. A. Hawkins. This was the first notice of Hawkins be- 
ing his attorney. The Court refused to postpone the cause, 
ordered the sheriff to pay over the balance due on the fi. fa., 
plus twenty per cent. on the unpaid part of what he had col- 
lected when said demand was made, and fined him $200 00 
for contempt of Court. 

This refusal to postpone and the granting of said order, 
are assigned as error. (The facts aforesaid are taken from 
the recitals in the order and the Judge’s certificate). 


W. A. Hawkins, J. A. ANsLEY, by R. F. Lyon, for 
plaintiff in error. 


Hawkins & Guerry, LANIER & ANDERSON, for de- 
fendant, asked for damages for delay. 


LocHRANE, C, J. 


In this case it appears that a rule nisi was served upon 
Darley, the Sheriff of Sumter county, calling upon him to 
pay over money ona fi. fa. He acknowledged service of the 
rule, April 13th, 1870. In October, 1870, the Judge passed 
the usual order of attachment, granting five days to pay over 
the money, and in default he was to be imprisoned. Upon 
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this paper we find the written ayreement of the sheriff to pa 
over the money during the week, and, upon failure, he con- 
sents that the Judge may hear and act upon the matter im- 
mediately thereafter, and render the judgment prayed for, 

The bill of exceptions alleges that on the final hearing of 
the rule the sheriff moved for a continuance, upon the ground 
of the absence of W. A. Hawkins, his attorney, and who was 
also endorsee on the note collected. He places the ground 
of continuance upon the fact that Colonel Hawkins had leave 
of absence and would be back to-morrow or next day. 

At this stage of the hearing it appeared that the sheriff 
had not filed his answer, and the Judge held that he did not 
need counsel, as he had filed no answer, and proceeded to 
make the rule absolute. This judgment of the Court is as- 
signed as error. We do not see how the Judge could have 
acted differently. The facts of the case exhibited, upon the 
part of the sheriff, a total disregard of the order of the Court. 
The rule nisi was served at the April Term; he made no an- 
swer to the rule, but six months elapsed, and at the October 
Term he still stood without compliance. Even that term 
passed without any definite action, and at the Adjourned 
Term he moved to continue the hearing, without either an- 
swer or explanation, and with his written agreement in the 
premises. 

The Judge’s certificate exhibits clearly that the motion to 
continue was a subterfuge. He had counsel—Mr. Ansley— 
who had represented him all the way through, and only in 
the last hour did he present the fact of Colonel Hawkins be- 
ing of counsel. 

We think the Court acted with great leniency in the mat- 
ter, and that his judgment should be affirmed. 
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S, H. MitcuHEtt, plaintiff in error, vs. THe Srare or 
GEORGIA, defendant in error. 


1. Where, upon an indictment for assault with intent to murder, the pris- 
oner moved for a continuance on the ground of public excitement and 
set out in his motion that prejudice existed against him by reason of the 
prosecutor being the editor of a newspaper, and keeping the case be- 
fore the public: 

Held, That this showing was insufficient to take the case out of the gen- 
eral rules laid down by this Court governing applications for continu- 
ance on the ground of prejudice and excitement, and that the statutory 
questions prescribed for jurors protect prisoners from prejudice influ- 
encing their judgments upon the law and faets of the case entrusted to 
their consideration ; and this Court will not control the discretion of 
Courts below refusing continuances on this ground. 

2. When the Judge asked the counsel for the prisoner if they would con- 
sent to the jury dispersing during the progress of the trial, which was 
given twice and the jury dispersed, and the third time it was asked, 
prisoner, by his counsel, objected, and the jury was held together, and 
there is no averment of any improper act or interference with the 
jury: 

Held, That there is no error in law committed entitling the party toa 
new trial. But such inquiry by the Court is improper; juries, after 
being charged with the consideration of the case, ought not to disperse 
and intermingle with the crowd ; such opportunity endangers the purity 
of verdicts, and when allowed ought not to be done by the request of 
the prisoner’s consent in the presence of the jury, thus putting his as- 
sent on the principle of moral duress, where his refusal might prejudice 
the jury against him. 

8. When a newspaper publication was presented as the justification of 
an assault and battery, and the Judge refused, by his charge, to give 
such publication the effeet of opprobrious words spoken in the pres- 
ence of the party, or of holding the saying, ‘‘I put the publication in 
the paper as a man, and am responsible for it,’’ as in effect within the 
provision of the Code: 

Held, That the Judge was correct in his view of the law, and that the 
statute only embraces such cases where the opprobrious words are ut- 
tered in the presence of the party which, in their nature, are supposed 
to arouse the passions, and justify, under certain circumstances to be 
adjudged by the jury, instant and appropriate resentment, not dispro- 
portioned to the provocation. 

4. Where a party, meeting another, is himself the assailant, demanding 
explanations and apologies, or using offensive language calculated to 
provoke a difficulty, and the party thus assailed stepped back, putting 

his hand in his pocket, and the Judge charged the jury, ‘‘that M. 

would have been justified only when H. endeavored to draw a weapon, 
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or make pretence of drawing one out, if he struck before any effort or 
show of drawing a weapon had taken place, and struck because he put 
his hand in his pocket, he is guilty of assault and battery :’’ 

Held, That such charge was a correct presentation of the law; and that 
where a man goes to another to assail him or demand explanations or 
apologies, or, in anger, using offensive words, and the party so assailed, 
without proof of some previous threats, steps away, putting his hand 
in his pocket, it is an unauthorized presumption of law and fact that 
he has a concealed weapon, which he is about to draw or use, and 
that men must act on something more substantial in appearance than 
this; there must be some definite act, some apparent preparation to 
draw, and that he has, in fact, a weapon to justify or paliate the com- 
mission of violence in the premises, and the pretence of reasonable 
fears or right of self-defense from acts like this, is an unwarranted 
pretext, the allowance of which, by Courts, would be to trifle with hu- 
man life. 

5. The facts in this case sustained the verdict. 


Criminal Law. Opprobrious Words. Before Judge CLark, 
Sumter Superior Court. October Adjourned Term, 1870, 


The indictment charged Mitchell with assaulting Charles 
W. Hancock, on the 25th of October, 1870, with a stick, 
unlawfully beating him therewith, with intent to murder 
him. On the 17th of November, 1870, Mitchell moved to 
continue the cause because of the public excitement against 
him, which had been kept up by the fact that he was Chief 
Marshal of Americus, and a heated contest for city officers 
was on the 25th of October, 1870, and ever since, going on, 
Hancock being an editor of a paper in said city, and had 
kept this matter before the public. The motion was over- 
ruled. 

Hancock testified that on the 25th of October, 1870, as he 
was going to his office, upon the side-walk, he was stopped by 
Mitchell and asked why he had called Mitchell a dishonest 
man. Hancock said he had not done so. Mitchell replied 
that he had, and asked him what he meant by the article in 
his paper of that day. Hancock replied that there was noth- 
ing in the article reflecting upon him as a man or officer; 
that the article was intended for the public good, and was gen- 
eral in its application. Mitchell said “ You meant that lama 
dishonest man.” Hancock replied, “I meant no such thing.” 
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Mitchell, raising his finger to Hancock’s face, said, ‘‘ The next 
time you put my name in your paper, by God! I will kill 

ou.” Hancock made no reply, but started off. As he turned 
round, Mitchell struck him heavily with a large stick on the 
top of his head, and followed it with other blows in quick 
succession. Hancock fell; Mitchell continued beating him, 
when some one stopped him, and Hancock left and had his 
wounds dressed. Hancock had a walking cane in his hand. 
He denied saying to Mitchell that he was, as a man, respon- 
sible for the article. Here the State rested the case. 

A man who witnessed the rencontre, testified that Han- 
cock asked Mitchell if his name were in the paper, and he 
said no, but that he was referred to, because none but he, in 
the city, had a son in a bar-room ; that Hancock said he put 
the article in as a man, when Mitchell replied that if he did 
the like again, meddling with his affairs, he would kill him, 
and shook his finger in Hancock’s face. At this juncture, 
Hancock stepped back (one foot behind the other) and ran 
his hand into his pocket, and Mitchell grabbed Hancock’s 
right hand with his left, took his stick from his arm with 
his right hand and struck Hancock. Hancock threw up his 
left hand, Mitchell caught his collar with his left hand and 
struck him several blows, when Hancock, backing, fell over 
a pile of lumber. Mitchell retained his hold, and struck 
him two blows while he was down, Hancock erying for mercy. 
Mitchell’s stick was caught and he was pulled away by some 
one while he was beating Hancock. Hancock drew no weapon, 
and did not offer to fight. 

Two other witnesses gave substantially the same account 
of the rencontre, stating that Mitchell had just read the last 
article and had gone out on the street and had the crooked- 
headed stick which he usually carried, and with that struck 
the blows. The articles published were as follows: “Two 
young chaps in town, clerks in rival whisky shops, got into 
a difficulty yesterday and one was dangerously cut with a 
knife, on the back of the hand and neck, by the other. Pa- 
rents should not degrade their sons by forcing them into such 
a business, and it is on them, and not on the boys that this 
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difficulty should be placed. No father, who desires his son 
to become a respectable and honest man, will allow him to 
visit a grog-shop, much less force him to clerk in one against 
his own wishes. There are honorable employments enough 
in the land for all to make a good living, and which will not 
injure the character, though they may harden the hands, that 
men of judgment and prudence would prefer their sons to 
work at.” 

That of the 25th was as follows: ‘ Not to be intimida- 
ted in giving publicity to events that transpire in the city, 
we do so with no intention to cause any one mortification or 
to injure their business, but as journalists, recording the do- 
ings of those around us. But the threats of those who style 
themselves as bullies, will not deter us from noticing any- 
thing calculated to injure the morals of the young men of 
this city. We regard it in the light of a holy cause to ery 
down and rid our city of evil and crime; and to do this 
we must strike at the root and work at it until we can get 
every good man in the city to join in and help us. And as 
we know that the most of our citizens have the good of 
the young at heart, we expect to have all on our side ere 
long. ‘Truth is terrible in some things, and when it touches 
the heart of the guilty it is more terrible still. And we will 
even say that the father must not expect his boy, raised in a 
grog-shop, to fill an honorable position in manhood, There 
is not one chance in a thousand for him.” 

Other witnesses testified to the following facts: One Ad- 
dison kept a grog-shop, and had his son as ¢lerk. One Chap- 
man kept another close by, and Mitchell’s son, about nine- 
teen years old, was Chapman’s clerk therein. Young Mitcb- 
ell, not noticing that his knife was open, playfully threw it 
at Young Addison, and accidentally cut him, they being 
friendly. After this the first article appeared. Old Addi- 
son called on Hancock for an explanation, and Hancock said 
he meant Mitchell. Addison told his son what Hancock had 
said; they told young Mitchell and he told his father. 

In rebuttal, it was shown that before meeting Hancock, 
Mitchell was cursing and denouncing him as a pusillanimous 
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~ andrei and-ecamp, and saying he had been abusing him 
all the year, and that if Hancock did not take back what he 
had said some blows might pass, that he must take it back. 
They said one of said wounds cut Hancock’s scalp about two 
inches, though none of the wounds were dangerous; that 
Hancock was unarmed at the time and offered no resistance 
to Mitchell. 

Mitchell made his statement of the affair, but it does not 
materially change the facts, and, under the statute, is not evi- 
dence for him. 

When the jury was empanelled and before any evidence 
was introduced, it being near night, the Judge asked counsel, 
in the hearing of the jury, if they would consent to the dis- 
persion of the jury, without its being in charge of an officer, and 
counsel for both sides consented. The Judge then told the 
jury not to converse with each other about the case nor with 
others, nor allow others to converse with them about it, and 
then discharged them for the night. This was all repeated 
next day at dinner time, while the case was in progress, and that 
evening, after the argument and charge of the Court were ended. 
The Court charged the jury as to what was necessary to con- 
stitute an assault with intent to murder, of which no com- 
plaint is made. He gave in charge the statute as to oppro- 
brious words, and said “the law allows this much to the 
passions of men, but the battery must follow quickly the 
words spoken or the language used; if time has intervened, 
sufficient for the passions to cool and for reason to assert its 
sway, the law will not justify a battery, no matter how op- 
probrious the words or language used ; the law will not allow 
or justify a battery on Monday for words spoken or published 
on Saturday, nor for words spoken or printed on Wednesday, 
if there had been time between the reading of them and the 
assault, for the passions to cool; nor will the law justify a 
battery in any case for words written, printed or spoken, 
unless the words are opprobrious or insulting; nor will the 
law justify a battery for words spoken or written at several 
different times during the year. If the beating was excessive 
and beyond the provocation, the law will not justify it even 
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i 
when the words spoken or written were opprobious and jp. 
sulting. If the beating was with a heavy stick and exces. 
sive, beyond the provocation, it will be your duty to fing 
defendant guilty of assault and battery.” 

If Mitchell, in a threatening manner, said to Hancock, 
“G—d d n you! if you put my name in your paper again, 
T’ll kill you,” and Hancock retreated and put his hand in 
his pocket, the putting the hand into his pocket did not 
justify the beating. Mitchell would have been justified iy 
. striking only when Hancock endeavored to draw a weapon 
or made pretence of drawing a weapon; but if he struck be- 
fore any effort or show of drawing a weapon had taken place, 
and struck because he put his hand in his pocket, he is guilty 
of assault and battery. If, from the evidence, Mitchell, at 
the time of striking, was under the fear of a reasonable man 
that Hancock was manifestly intending to commit a personal 
injury upon him, amounting to felony, then the jury must 
acquit Mitchell. If Mitchell claims that he struck in self- 
defense, he must show really and in good faith that he did 
it in self-defense, to protect himself from an effort by Han- 
cock to do him bodily harm, and he must have waited until it 
became necessary to strike in self-defense, which could not be 
until Hancock had undertaken to draw a weapon. If he struck 
before this time, he is guilty of assault and battery. The 
case would be aggravated if Mitchell, by insulting language - 
and threatening words, provoked Hancock to some show of 
resistance, and immediately beat him witha stick. If Mitchell 
said he could stand it no longer and took his stand in the 
street, with a view of assaulting Hancock, and did assault 
and beat him, all claims of self-defense should be scrutinized 
with great caution and care, and the jury should be well sat- 
isfied that he did strike in self-defense before they allow that 
plea.” He was requested to charge that saying “I put the 
publication in the paper as a man, and am responsible for 
it,” amounts to the same thing as though the words had been 
then repeated, but he refused so to charge. 

Mitchell was found guilty of assault and battery. His 
counsel moved for a new trial upon the grounds that the 
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Court erred in refusing a continuance; in asking them to 
consent to the dispersion of the jury, as aforesaid; in charg- 
ing as he did and in refusing to charge as requested, and be- 
cause the verdict was contrary to law and evidence. The 
new trial was refused, and error is assigned on each of said 







grounds. 
(Nore.—The consent of counsel to the correctness of the 


brief of the evidence was not certified. Upon a suggestion 
of a diminution of the record to supply this, it was admitted 
to be correct, and the case proceeded), 
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The record in this case shows that the plaintiff in error 
was indicted for an assault with intent to kill, that he moved 
to continue the case upon the ground of public excitement 
against him, which was overruled, and the evidence intro- 
duced. During the progress of the trial the Judge asked 
counsel, in the presence of the jury, if they would consent to 
the jury dispersing. This inquiry was made twice and as- 
sented to, the jury separating; and the last time prisoner’s 
counsel objected, and the Court did not allow the separation. 
After the charge of the Court the jury found a verdict of 
guilty of assault and battery. 

Error is assigned on the overruling a motion for a continu- 
ance,.upon the Court’s inquiry relative to the consent of 
the jury dispersing, upon the refusal of the Judge to charge 
as appears by request of prisoner’s counsel, upon the charge 
given by the Court, and upon the Judge’s refusal of a new 
trial on the ground that the jury found contrary to the law, 
evidence, weight of evidence, and without evidence, and 
against the charge of the Court. 

In presenting the judgment of the Court in this case, we 
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shall follow the assignment of errors, briefly disposing of 
them in their order. 

1, This Court has laid down the rule relative to continy. 
ances upon the ground of public excitement. And we do 
not believe that there is anything in this case that justified 
the Court in changing the practice now established. QOuyr 
jury system is peculiarly free from the apprehension of un- 
just prejudice or passion controlling the judgment of juries 
empanelled. The statutory questions, as well as general 
principles of law, prohibit any inimical influence to the party 
accused passing the searching review of the Court; opinions 
entertained or expressed, as well as bias or prejudice, are 
scrutinized, and we do not see that excitement, outside the 
Court-house, van well reach the counsels of those entrusted 
to try the case. It is true that crimes which shock and startle 
the peace of society, may invoke, in every community, an 
upheaval of popular indignation. It is natural they should, 
But with the precautions the law has made in selecting ju- 
rors, we cannot hold that prisoners shall be entitled, from the 
very enormity of their acts, to wait a change of public senti- 
ment before they are held to answer. 

2. In the matter of the Court asking the prisoner’s coun- 
sel if they would consent to a separation in the presence of 
the jury, we can realize the injustice in the manner of the 
request, but considering the law as laid down by this Court, 10 
Georgia, 511, we do not think, no matter how much we may 
feel disinclined to sanction the practice, that it is an error of 
law upon the part of the Judge to make the inquiry, or if 
consented to and there is no charge of unjust interference 
with the jury, that the act constitutes a ground for a new 
trial. The proper rule is, that the Court is called upon sim- 
ply to administer the law, and he ought to confine himself to 
the naked discharge of his official duty. In cases when ap- 
plication is made by counsel on both sides to permit the jury 
to disperse, he has the right, in his discretion, to grant it; 
and in ordinary cases there would be no injustice to the State 
or accused in doing so, But we can readily conceive cases where 
the Judge, even in lighter grades of offense, should not ex- 
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pose the jury, after they are charged with the consideration 
of the case, to disperse ; for intermingling with the crowd is, 
to say the least, an opportunity, if not an invitation to covert 
attack upon the purity of their verdict. It is a practice this 
Court has always discouraged by its counsel, where even con- 
sent to it has deprived the Court of setting aside the verdict. 

3. The next question arises upon the refusal of the Court 
below to charge that saying, “I put the publication in the 
paper as a man, and am responsible for it,” amounts to the 
same thing as if the words had been there repeated. The 
assault and battery in this case originated in relation to cer- 
tain publications which appeared in the Sumter Republican, 
a newspaper published at Americus, upon Mr. Hancock, the 
editor. And the charge under review, which was refused by 
the Judge, was based upon that section of our Code which de- 
elares: “On the trial of any indictment for an assault or 
an assault and battery, the defendant may give in evidence 
to the jury any opprobrious words or abusive language 
used by the prosecutor ; and such words and language may 
or may not amount to a justification, according to the nature 
and extent of the battery, all of which shall be determined 
by the jury.” This charge could only have been given by 
the Judge upon the basis of the presumption on which the 
request is predicated, to-wit: that the saying, “I put the 
publication in the paper,” etc., was in effect a repetition of 
the words to the party, so as to come within’ the provisions of 
the Code just recited. In our judgment the charge was 
properly refused. It was objectionable as requiring the Judge 
to state as a fact proven what was a matter of denial in this 
case, and besides, it went further and invoked the Court to 
hold, by such charge, that the words amounted in law to the 
same thing as if then and there uttered in the presence of the 
accused, 

The provisions of the law on this subject are somewhat 
peculiar, and we have considered the question closely to 
catch the spirit and intent of the legislation, and feel satis- 
fied that the statute means only such cases where the oppro- 
brious words are spoken to the party, which in their nature 
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and manner of utterance, are supposed to arouse the Passions, 
and justify (under certain circumstances to be adjudged by 
the jury) instant and appropriate resentment, not dispropor- 
tioned to the provocation. 

We realize the necessity of the inquiry by matters being 
published, thus scattering it wide-cast through the commu- 
nity. But to authorize such publications to be regarded ag 
sufficient provocation to authorize the injured party to take 
the law of redress in his own hand, and to place them on 
the same footing with opprobrious words spoken in the pres- 
ence of the party, and justifying an assault and battery un- 
der the Code, would be to license crime and uproot the set- 
tled principles of public justice. 

In relation to the charge given, we see no error in the con- 
struction given to the section of the Code 4597, nor in that 
portion of his charge relative to what transpired at the time 
of the beating. It. appears that Mitchell, the plaintiff in 
error, had a son in a bar and restaurant. The articles con- 
sidered offensive indulged in strictures on the character of 
the employment. No names were mentioned, but facts as 
well as proof in this case, pointed what was said to Mitchell, 
The second article about which this difficulty arose more par- 
ticularly, appears to have been written with a general in- 
tent, and disclaimed personal reference. The articles proven 
are, in the main, homilies upon temperance and the evils of 
early training in bar-rooms, and did not, in our opinion, 
amount to opprobrious words or anything analogous thereto, 

4, After the publication of the second article Mitchell met 
Hancock. Mitchell’s language was significant of the highest 
degree of anger. Hancock was peculiarly mild, Mitchell 
lifted his finger towards Hancock’s face. Hancock stepped 
back, putting his hand in his pocket. Mitchell took hold of 
his wrist and struck him over the head with a stick some 
heavy blows. He either fell from their effect or stumbled 
over some wood and fell, and, when down, Mitcliell still beat 
him, and all the while he was imploring mercy. We find 
nothing said or done by Hancock at the time to evoke such 
unnecessary and unmerciful beating, and the Judge’s charge, 
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“that Mitchell would have been justified only when Han- 

cock endeavored to draw a weapon or make pretence of draw- 

ing one, but if he struck before any effort or show of draw- 

ing a weapon had taken place, and struck because he put his 

hand in his pocket, he is guilty of assault and. battery,” is, 

in our judgment, a correct presentation of the law of the 

case. And we lay the law down on this subject broadly, that 

when a man goes to another to assail him or demand explan- 7 
ations, or in anger, and the party puts his hand in his pocket, is 
it is an unauthorized presumption that he has a concealed 

weapon that he is about draw and use. Men must depend 

on something more substantial, even in appearance, than this 

without the existence of threats proven in such vase. There 

must be some definite act, some apparent preparation to draw, 
Gomething showing the party has in fact a weapon), something 

more than imagination or bare fear to justify or palliate the 
commission of acts of violence on the person. Laws were made 

to protect good men and punish bad ones, and such is the 
construction Courts will give them. 

The error alleged is predicated upon the principle of the 
law of self-defense which embraces acts tending to excite the 
fears of a reasonable man, etc. We do not think that, under 
the law or the facts of this case, the charge of the Judge 
went further than was proper. ‘'he pretext of taking life 
under reasonable fears has been refined to a subtlety of senti- 
ment not contemplated by the Jaw, and with which this 
Court has no sympathy. The verdict of the jury in this 
case could have been under the law and facts only what it is, 

In conclusion, we may remark: The press in its general 
guarantees of freedom should rise to the dignity of its high 
duty, neither unjustly praising its favorites or abusing its 
opponents, and while in the exercise of its prerogatives the 
law puts no limits, it can repress its abuse. The citizen as- 
sailed in its columns is not authorized to take the law into 
his own hands and violate the rights of society by disturbing 
the public peace. He is only remitted to the processes of suit 
or prosecution, and must look to the Courts for redress of 
wrongs, And the plaintiff in error in this case, if he had 
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invoked the law, and any articles defamatory of his character 
had, in fact, been published, would have found that the Courts 
were open and the law was ample. 

Let the judgment of the Court below be affirmed, 






Winpvsor & JoweErs, plaintiffs in error, vs. Perry H. Ont 
VER, defendant in error. 









An action for slander was brought by the plaintiffs, Windsor & Jowers, 
as merchants and partners, against the defendant, alleging that they 
were honest, reliable merchants, buying and selling goods, wares, and 
merchandise, and making frequent purchases, by the wholesale and 
otherwise, from merchants in the city of New York, and having good 
credit in said city, and that the defendant, on the 6th day of January, 
1868, in the city of New York, wickedly intending to destroy the good 
name and credit of the plaintiffs, did speak, utter and publish the fol- 
lowing false and scandalous words, to-wit: ‘‘ They (meaning the plain- 
tiffs) have sold out; they are not worth fifty cents on the dollar.” 
There was no allegation in the declaration of any special damage result- 
ing from the speaking of the words, to the plaintiffs. On the trial of 
the case in the Court below, the plaintiffs were sworn in their own fa- 
vor, who stated that they had been merchandizing in the city of Amer- 
icus; that in the month of August, 1867, they sold out their stock in 
trade and store-house to the defendant, intending thereafter to buy 
goods and continue the business, which had not been done. The Court 
charged the jury, amongst other things: ‘‘If the partnership of Wind- 
sor & Jowers was actually dissolved—that is, if they had sold out their 
house and lot, and their stock of goods, and were not in trade at the 
time of the words spoken, it is incumbent on the plaintiffs to show and 
prove special damage before you can find a verdict in their favor. Any 
damage, such as precipitating law suits against them, and involving 
them in costs, if proven to have grown out of the words spoken, are 
special damages, such as to authorize a verdict. If special damage is 
proven, though small, the jury can increase the damages according to 
the aggravating circumstances of the transaction.’’ The jury founda 
verdict for the plaintiffs for the sum of $4,00000. The defendant 
made a motion for a new trial on several grounds, which was granted 
by the Court below, to which the plaintiffs excepted : 

Held, That inasmuch as the plaintiffs were not engaged in trade at the 

time of the alleged speaking of the words, they were not entitled to 

recover without alleging in their declaration and proving on the trial 
special damages resulting from the speaking of the words by the de- 
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fendant, and as this was not an action brought by the plaintiffs for the 
recovery of any special damage sustained by them, the charge of the 
Court to the jury in relation to special damages, was error, and the 
new trial was properly granted by the Court below for that error, as 
well as others stated in the record. 


Slander. New Trial. Before Judge HARRELL. Sumter 
Superior Court. April Term, 1870. 









Windsor & Jowers brought case against Oliver in March, 
1868. They averred that on the Ist of January, 1868, 
they were merchants and partners, purchasing goods by 
wholesale and retail in New York and elsewhere, having 
good credit, and that Oliver, intending to destroy their good 
name and credit, said of them, at New York, in presence of 
various persons, “Jowers is in a difficulty with the govern- 
ment which will ruin him; they have sold out ; they are not 
worth fifty cents in the dollar; they are broke,” thereby 
meaning they could not pay their debts. In another count 
they averred that on the 15th of October, 1867, at New 
York, in presence of many merchants, with like intent, he 
said of them: “ They are sold out; they are not worth more 
than fifty cents in the dollar; they are insolvent.” The 
averments of damage were only that they were thereby dam- 
aged $10,000 00. 

In January, 1869, Oliver, in proper person, pleaded not 
guilty, that before the 15th of October, 1867, said firm had 
been dissolved, and, therefore, as a firm, had no right to re- 
cover in said suit. 

When the cause was called for trial, counsel for Oliver 
asked for a postponement of the trial, upon the ground that 
Oliver had told them said cause was settled ; that he was ab- 
sent and they had not prepared for trial, because they sup- 
posed the cause was settled. The Court ordered the cause to 
proceed. 

The first evidence offered was the answer of Mr. Bingley, 
of New York, to interrogatories which Oliver, in person, had 
erossed, and to which he had filed no exception, because of 
their being leading, nor for any other reason. After they ar- 
rived in Court, Oliver’s counsel, in writing, waived all ob- 
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jections to the interrogatories, reserving only the right to 
object to “ the evidence” for want of “competency or admis- 
sibility.” 

Bingley testified that in October, 1867, in New York, Oli- 
ver told him Windsor & Jowers had sold out to him, Oliver, 
just before he left home, and finding that Bingley held paper 
on Windsor & Jowers, Oliver offered him fifty cents on the 
dollar for it. From this Bingley supposed Windsor & Jow- 
ers were insolvent, and sent his paper to an attorney to ar- 
range; he arranged it and sent him the money on the first 
note due in a few weeks after it was:sent out. He said that 
before Oliver had spoken to him he would have sold Wind 
sor & Jowers more goods on credit, if they had first paid up 
their past due paper ; that country merchants are not consid- 
ered broke simply because their paper is not met at maturity. 
These interrogatories were objected to because they were “ il- 
legal, irrelevant and leading.” These objections were over- 
ruled and the testimony was read. Here plaintiffs’ counsel 
amended the declaration by averring that in March, 1869, 
defendant repeated said words of the second count, in New 
York, to one Gardner, and others, with like intent, ete, 
Upon the filing of this amendment the defendant’s counsel 
said they were surprised by said amendment, and if time were 
given could prove that defendant was not in New York in 
1869, and did not speak those words in 1869. The Court 
refused the continuance. 

Plaintiffs’ counsel then tendered in evidence the answers of 
one Gardner, of New York, to certain intérrogatories. He 
was asked “ whether or not he had a conversation with de- 
fendant in regard to the solvency of plaintiffs,” and if so, 
when and where; how said conversation came about, and to 
state “all he said, (if anything,) going to create the impres- 
sion that plaintiffs were insolvent, had failed and were pecu- 
niarily irresponsible.” Before crossing these interrogatories 
defendant’s attorneys objected to them, because they were 
leading, and they now urged that objection, and also objected 
that these answers were irrelevant. 

The objection was overruled, and Gardner’s testimony was 
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read to the jury. He testified that in March, 1869, Oliver, 
in New York, said to him that Windsor & Jowers had failed 
and were insolvent. Two witnesses then testified that Jowers 
had land and a store in Preston, Georgia, in 1867, and they 
supposed Windsor & Jowers then good. One said he sup- 
posed Jowers then worth $15 000 00, upon the idea that 
said land was his own, but that he had never seen Jowers’ 
title to the land. They testified that Windsor & Jowers sold 
out their stock and store in Americus, in January, 1867. 
Windsor then testified that his said firm sold out their said 
stock and store in August, 1867, to defendant for about 
$5,500 00, for which Oliver gave them his note at forty days. 
Said firm then owed about $5,000 00 in New York, and so 
told Oliver, and told him they were selling out in order to 
pay said indebtedness, and intended to buy goods and con- 
tinue the business; that if Oliver could take up any of their 
firm paper they would credit the same on his notes. Oliver 
went to New York, bought up some of their paper, did not 
pay his notes to them, and therefore they could not pay the 
firm’s debts. Oliver refused to allow the papers which he 
bought up to be credited on his notes, but transferred them 
to nominal plaintiffs, who sued the firm on them in the 
United States District Court, and obtained judgments thereon, 
He further testified that said firm did not recommence or 
continue said business after they sold out to Oliver, and never 
since were partners. On their books they had $5,000 00 or 
$6,000 00 of accounts when they sold out. Jowers testified 
substantially as Windsor did, and added that when they sold 
out he did own twenty-five hundred acres of land in Webster 
county, and an half interest in the stock of goods and house 
in Preston, Georgia. 

Here the plaintiffs closed. Defendant’s counsel offered no 
evidence, and moved for a non-suit because the words spoken 
were after plaintiffs had ceased to be partners. The motion 
was overruled. Some time during the trial defendant’s coun- 
sel said they would amend their pleadings by pleading justifi- 
cation, and the plea was considered as filed, though it was not 
actually filed. Some time after, during the trial said defend- 
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ant’s counsel said they would withdraw their plea of justifi- 
cation. The Court replied that they might withdraw the 
plea but could not get rid of the effect of it. It seems that 
this was before the Court began to charge the jury. Seems, 
we say, because there is no recital of facts in the cause, 
but the same are taken from the motion for a new trial, 
which is not very definite as to the facts. 

The Court charged the jury as follows: It is incumbent 
on the plaintiffs, ordinarily, to maintain the allegations made 
by them by satisfactory proof, but in this case the plea of 
justification admits the fact of the words spoken, and proof 
by plaintiffs is unnecessary. If plaintiffs were partners when 
the alleged words were spoken, and they were false, the jury 
should find for plaintiffs such damages as to them should 
seem just. If plaintiffs were partners in trade when said 
words were spoken, the law presumes damage and malice, 
unless the defendant shows the words were true, and plaintiffs 
need not prove special damage. Proof of express malice should 
always aggravate the enormity of the offense and induce an 
increase of damages by the jury. If the words were spoken 
and were true, no damages can be recovered. If plaintiffs 
had dissolved, i. e., had sold their stock and house, and were 
not in trade when the words were spoken, plaintiffs must 
prove special damage before they can. have a verdict. Any 
damage, such as precipitating lawsuits against them and in- 
volving them in costs, if proven to have grown out of words 
spoken, are special damages, but lawsuits and costs not re- 
sulting from said words, would not authorize a recovery. If 
special damage is proved, though small, the jury may in- 
crease the damage according to the aggravating circumstances 
of the transaction. If the injury be small or the mitigating 
circumstances strong, nominal damages only should be given. 
Aggravating circumstances, either in the act or intention of 
the party who speaks the words, are grounds for an additional 
damages, and such damages as will deter the wrongdoer 
from repeating the trespass or as compensation for the woun- 
ded feelings of plaintiff. 

The jury found for plaintiffs $4,000 00 and costs. Defend- 
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ant’s counsel moved for a new trial, upon the grounds: 
1st, That defendant was absent, etc., as shown by his affida- 
vit therewith submitted. It stated that Oliver bad been 
called to his plantation in Lee to quiet a disturbance between 
his overseer and employees, and was by this detained from the 
Court till said cause was tried; that the cause was tried on 
the first day of the Court ; that he felt that he could be ab- 
sent the first day because many cases were on the docket 
which he supposed would have to be disposed of before any 
of his business could be reached ; that he has a good defense 
which can only be shown by his own testimony; that he 
never spoke any such words in New York; that he bought 
said paper pursuant to arrangement; that plaintiffs trans- 
ferred his paper and had him sued in the United States Court 
first, and then he did the same with theirs; that he was not 
in New York in 1869; because some time since he and plain- 
tiffs agreed to settle all their litigation, and he supposed this 
case was included in the settlement; and that he remained 
away the first day of Court because he supposed the 
Court would try old cases ahead of his before calling his. 
2d. Because the Court erred in not postponing the cause when 
his counsel stated that he had supposed the cause was settled, 
ete. 3d. In overruling said objections to the evidence of 
Bingley and Gardner. 4th. In allowing parol evidence of 
suits against plaintiffs in the United States Court. 5th. In 
refusing the continuance asked for when said amendment 
was filed. 6th. In overruling the motion for a non-suit. 
7th. In charging the jury as aforesaid. 8th. In holding and 
saying that defendant’s counsel could not get rid of the ef- 
fect of the plea of the justification by withdrawing it. 9th. 
In refusing to charge the jury as requested by defendant’s 
counsel, “if plaintiffs consented for defendant to buy their 
paper, and defendants acted upon that authority, the plea of 
justification may be sustained without proof that the words 
spoken were true, and in declining to give section 2998 of 
the Code in charge, and saying, in the hearing of the jury, 
that he did so because there was no evidence upon the point. 
10th and 11th. Because the verdict was contrary to the evi- 
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dence, excessive, etc. Jowers made an affidavit that at eaid 
settlement nothing was said about this case, and it was not 
settled, and stated certain facts to show that defendant 
ought not so to have understood. The Court granted a new 
trial, and of that complaint is made. 

C. T. Goopr; Lyon, DEGRAFFENREID & Irvin, for 
plaintiffs in error. 


Hawkins & Burke; Fort & Ho ts, for defendant, 
said the Court erred in not granting the non-suit: 1st Hil- 
liard on Torts, 290; 7th Wend. R., 204; Ist Stark on§,, 
104; Edwards vs. Howell, Holt on Libel ; 10th Iredell, 211; 
3 Wils., 188; 2 Vent., 266; Cr. Eliz., 273; Cr. James, 222; 
6th Bacon’s Abridg. Libel and Slander. 


WARNER, J. 


From the statement of facts disclosed by the record in this 
case, there was no error in the Court below in granting the 
new trial: Code, section 2926. 

Let the judgment of the Court below be affirmed. . 


SAMUEL B. Guass, ef al., plaintiffs in error, vs. GEorGE E. 
CLARK, et al., defendants in error. 


1. The refusal of an injunction does not estop the party from asking for 
another in the same case. (R.) 

2. When a party applied to the Chancellor for an order granting an in- 
junction, and the application was ex parte, and was made and decided 
more than thirty days before the provisions of the Act of the last Leg- 
islature relative to injunctions took effect: 

Held, That such refusal of the Judge granting an injunction was in the 
nature of an interlocutory order, and not such a final judgment, decree 
or decision, under the 4192d section of the Code, as brought the case 
within the jurisdiction of the Court; and that the motion to dismiss 
the writ of error in this case be sustained. 


Bill of Exceptions. Injunctions. Before Judge CLARK. 
Sumter county. Chambers. October, 1870. 
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On the 8th of September, 1870, Glass et al., presented to 
Judge Clark a bill against Clark et al., praying an injunction 
against their use of a mill-pond averred to be a nuisance. 
On the 22d of October, 1870, the Judge refused the injune- 
tion without a hearing. This refusal is brought here by writ 
of error. When the cause was called here, counsel for de- 
fendants in error moved to dismiss the writ of error—first, 
because the matter was ves adjudicata, by reason of the dis- 
missal of the cause before, (see 40th Georgia Reports, 548,) 
(and produced the record of said former case to show the 
identity,) and secondly, because the Judge’s order was inter- 
locutory, without 4 hearing, and therefore not reviewable 
here now. The motion was heard with the argument of the 


cause, 


C. T. Goope; J. H. Pickett, by N. A. Surru, for plain- 


tiffs in error. 


Hawkins & BurkE, for defendants in error. 


LocHRANE, C. J. 


In this case the plaintiffs in error filed their bill, praying 
an injunction restraining the defendants in error from using 
a mill or mill-dam, ete., so as to overflow the lands contigu- 
ous; and the special averments of the bill allege depreciation 
of the value of adjacent lands and the sickness occasioned by 
the acts complained of. ‘This bill was verified on the 8th 
day of September, 1870, and was presented to the presiding 
Judge for his sanction and order of injunction, which was re- 
fused, October 22d, 1870. 

A bill of exceptions, on the 31st October, 1870, was pre- 
sented by complainants’ counsel, alleging as error the order 
of refusal recited. The record shows that the Judge, owing 
to his sickness, had not signed the same until December 14th, 
1870. 

The facts of this case bring it within the law, previous to 
the Acts of the last Legislature, and in delivering the opinion 
of the Court I yield to the rule laid down by its adjudica- 
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the principies governing this case. 

1. We are all concurrent in the opinion that the previous 
dismissal of a bill, in this case, did not operate as an estoppel 
of the present application, and that the rights of parties to 
be heard on applications for injunctions, except on facts iden- 
tical, and as between the same parties, and privies, is one of 
clear and unquestioned authority. And we hold that, even 
as between the same parties, the right of applying to the 
Chancellor for an order granting an injunction may be re. 
newed, and only by the decree of the Court, on a full and 
final hearing, as between parties and privies, does the de- 
cision become a final adjudication, estopping other and un- 
necessary litigation. 

2. But in this case, admitting, as we do, the right of ap- 
plication, was the decision of the Court below refusing an 
injunction such a judgment as this Court will entertain juris- 
diction of, under the 4192d section of the Code? In the 
case of the Nacoochee Hydraulic Mining Company vs, Davis, 
40 Georgia, 309, we held that no cause shall be carried to 
this Court by any bill of exceptions, so long as it is pending 
in the Court below, to which principle there is but one ex- 
ception: “ Where the decision or judgment complained of 
would be a final disposition of the cause. This was the im- 
perative mandate of the Legislature to the Court, by which 
it is bound.” Under this decision, and the law previous to 
the Act of 1870, we hold that an injunction before the final 
hearing is interlocutory, only, and is not’ the subject of re- 
view here. 

Bill of exceptions dismissed. 
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Tomlinson et al., vs. Hardwick et al. 
a ee eee eee 
Wa. Tomitnson et al., plaintiffs in error, vs. WrtL1AM M. 
Harpwick et al., defendants in error. 


Exceptions to an award, on the ground that it is contrary to the testimo- 
ny before the arbitrators and, therefore, illegal must set out the testi- 
mouy in full and the record must show such a case of contrariety to 
the evidence in the award as to require the inference of fraud, accident 
or mistake in the arbitrators. If there be any evidence to sustain the 
award the exceptions will be demurable. 


Arbitration. Bill of Exceptions. Before Judge CLARK. 
Sumter Superior Court. November Term, 1870. 


William Tomlinson and his brothers and sisters, children 
of Jared Tomlinson, filed a bill against Styles as to the north 
half of a lot of land in said county, which they claimed to 
hold under their father; and William M. Hardwick and 
George Slappey had a controversy with said complainants as 
to the south half of said lot. In both, the title and right of 
possession were in controversy. They all agreed to submit 
these matters to arbitration, with power in the arbitrators to 
award to whom said title and right of possession belonged. 
The arbitrators, by a majority only, awarded the title and 
right of possession to said Tomlinson, This award was en- 
tered upon the minutes of the Court, and counsel for the op- 
posite parties excepted thereto upon the sole ground that the 
award was illegal, because grossly contrary to the evidence, 
and set out all the testimony (as they said in the exceptions,) 
to demonstrate that. These exceptions were demurred to as 
being too general. The Court overruled the demurrer, and 
of that complaint is made here. For so much of the evi- 
dence as is necessary see the opinion. 

(This evidence was not set out except in the copy of the 
record sent up. When the cause was called here, counsel for 
defendant moved to dismiss the bill of exceptions, because 
the evidence was not in it; but the Court held it was a part 
of this record and overruled the motion.) 


C. T. Goong, N. A. Sarru, for plaintiffs in error, relied 
on Irwin’s Code, sec. 4184; 12th Ga. R., 469. 
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Hawkins & Burke, A. R. Brown for defendants, 



































McCay, Judge. 


It is no longer a mooted question before this Court, that 
an award is final and conclusive between the parties, unless 
exceptions are filed, according to secs. 4183, 4184 of the Re- 
vised Code. We have intimated in the case of Shaifer ug, 
Baker & Carswell, 38 Ga., 138, that an award might be ille. 
gal, under this section of the Code, if it should be so con- 
trary to the testimony as to require an inference, that it was 
corrupt, or founded on gross mistake of fact or law, and we 
are still of that opinion. But as we have held in the cases 
above alluded to, the exceptions must so set out the case ag 
that the Court can say, “if this be true, the award is ille- 
gal.” The losing party in this case seem to have fairly un- 
derstood what was incumbent upon them, and the exceptions 
set out in detail the evidence before the arbitrators, with an 
affidavit by one of the parties, that this is all. 

The question then is, does this evidence show so strong a 
case for Hardwick and Styles as to require the Court to say 
these arbitrators must have either been corrupt, or they have 
so mistaken the law and the facts as to make their award il- 
legal? It is not a mere error in judgment that we allude to, 
they must have been mistaken—been under a delusion. The 
gaining party, through their father and themselves, had been 
in possession without interruption for twenty-four years, they 
were in possession of a part at the trial. Styles, the defend- 
ant, had got into possession, by writing, from them. It is 
true, it was proven that the father of the young Tomlinsons 
had been put in possession by Dr. Tomlinson, his nephew, 
who originally owned the land, and the young people did 
not pretend to set up any title, except as successors to their 
father. But it appeared that Dr. Tomlinson had never in- 
terferred with the possession since the death of the old man, 
in 1853, and one of the witnesses swore they had been hold- 
ing adversely since their father’s death. Besides, there was 
no proof, as appears from the exceptions, that Styles claimed 









ATLANTA, JANUARY TERM, 1871. 549 





' J obnson vs. Stewart et al. 















under Dr. Tomlinson, nor does even Hardwick show this. 
He claims under Collins, trustee, but there is shown no con- 
nection between Collins, trustee, and Tomlinson. 

Styles, too, is proven to have gone in as tenant of the 
young Tomlinsons. How does he get the right to set up a 
claim adversely to those who gave him the possession? With 
this long possession, and this adverse claiming for so long a 
time, and with the fact that it does not appear that Styles 
and Hardwick claimed under Dr. Tomlinson, we cannot say 
that this award must be either corrupt, or founded on so 
gross a mistake of the law or facts as to be illegal. We 
think, therefore, the demurrer ought to have been sustained, 
and the award should have been made the judgment of the 
Court. 

If mere errors in judgment—mere differences of opinion, 
as to the effect of evidence, or even as to the doubtful ques- 
tions of law, are to be a ground for setting aside awards, then 
an award is, under the statute, only a mode of commencing 
a suit—not the end, but the beginning of litigation. 

It is going very far, under the authorities, to permit any 
attack upon an award on the ground that it is contrary to 
the evidence, but whilst we, nevertheless, have gone this far, 
we think the case must be a very strong one—one that shuts 
the Court up to the inference of fraud or gross mistake. 
Judgment reversed. 




























Mary A. JoHNsON, administratrix, plaintiff in error, vs. 
THomas J, STEWART, et ul., defendant in error. 










A bill was filed by the administratrix of J. K. Johnson, deceased, pray- 

ing that certain property in the hands of a Receiver appointed by the 
Court, under the prayer of a bill heretofore filed for that purpose be- 
tween other parties, should be taken out of the hands of such Receiver 
and placed in the hands of the complainant as the administratrix of 
her intestate, alleging that her intestate died in the possession of the 
property. On the hearing of the case in the Court below, the follow- 
ing state of facts were disclosed, as appears from the record now be- 
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fore us: that in September, 1869, Stewart, as the guardian of Sallie 
Beverage, an infant, filed a bill against one Thomas W. Johnson, alleg- 
ing that he had wrongfully and fraudulently possessed himself of the 
property of the intestate, J. K. Johnson, and that the said Thomas W. 
was insolvent; that the property which the intestate, J. K. Johnson 
had in his possession at the time of his death was the property of the 
minor, Sallie Beverage, and was in his possession as her guardian at 
the time of his death. The property was ordered by the Court to be 
placed in the hands of a Receiver; afterwards, in August, 1870, the 
complainant obtained letters of administration on the estate of J. K, 
Johnson, the intestate : 

Held, That, as a general rule, the administratrix of the intestate is en- 
titled to the possession of the property which he had in possession 
at the time of his death; but when the property in controversy had 
been placed in the hands of a Receiver under the order of a Court of 
Chancery, at the instance of a party claiming the property under an 
adverse title to that of the intestate, and before there was any adminis- 
tration on his estate, there was no error in the Court below in refusing 
to order the Receiver to tarn the property over to the complainant in 
view of the facts presented by the record. The complainant can be 
made a party to the equity cause already pending, and in that suit, as- 
sert the right of her intestate to the property whatever the same may 
be, and thereby, save a multiplicity of suits. 


Equity Practice. Receivers, ete. Before Judge CLArk, 
Lee County. Chambers, December, 1870. 


Thomas J. Stewart filed his bill in Lee Superior Court, in 
which he made the following averments: He is guardian of 
the person and property of Sallie E. Beverage, minor child 
of John Beverage and his wife, Eliza, daughter of Richard 
Stewart, and complainant’s sister. In 1848, Richard Stewart 
died, leaving a considerable estate, disposed of by his will in 
which William Stewart, of Schley, and others were nomina- 
ted as executors. The will left a certain legacy to said Eliza. 
In 1858 or 1859, Eliza married Beverage, and Sallie E. was 
born to them. In 1864, Beverage died intestate, never hav- 
ing reduced his wife’s legacy to possession. In 1865 his 
widow married James K. Johnson. In 1866 Mrs. Eliza 
Johnson died, leaving no issue but said Sallie E. He had 
not reduced his wife’s said legacy to possession during her 
life, but it remained in the hands of said executors. In 1868, 
James K. Johnson took out letters of guardianship of said 
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Sallie E. and her property, and gave his father, Thomas 
Johnson, and complainant: as his securities on his guardian’s 
bond. Assuch guardian, Johnson received from William 


Stewart, as such executor, $3.000 00 or $5,000 00 worth of 











' cotton, in satisfaction of the claim of said Sallie E. to said 


legacy then belonging to her, and with the proceeds of said 

identical cotton bought a plantation in said county, known 

as the Scrugg’s place, and eight or ten mules. James K. 

Johnson told complainant that he intended taking a deed for 
said place in the name of said Sallie E., but he took the deed 

to himself absolutely, and afterwards sold said mules to vari- 

ous named persons at certain named prices, and took mort- 
gages to secure the same to himself, individually. In 1869 

James K. Johnson pretended to sell said land to his said 
father, and took his note therefor, payable to himself. A fter- 
wards James K. Johnson died, and his said father got pos- 
session of all of said notes, and has possession of said plant- 
ation. James K. Johnson’s estate is unrepresented, his father 
paid nothing for said property, and complainant fears he will 
dispose of it. Therefore he prayed that Thomas Johnson be 
enjoined from disposing of said property, that a Receiver 
take charge of the same, and that the Court decree that he, 
as guardian of said ward, recover said property. In August, 
1869, without hearing from the defendant, the Chancellor 
granted the injunction and appointed one Bass as Receiver. 

Without making any motion before the Chancellor, defend- 
ant sued out a writ of error to the Supreme Court, complain- 
ing that the Chancellor erred in granting said injunction and 
appointing said Receiver. On the 8th of December, 1869, 
that writ of error was dismissed here because it was prema- 
ture. See Johnson ts. Stewart, 40th Ga. R., 167. On the 
27th of December, 1870, Johnson filed his answer to said 
bill, and on the 7th of January, 1871, the said judgment of 
the Supreme Court was made the judgment of the Superior 
Court in said cause. Johnson’s answer admitted the recitals 
in the bill, but set up, that though James K. Johnson got 
possession of his wife’s legacy after her death, he took it, not 
as guardian of Sallie E., but in his own right, as sole heir of 


VoL, xL1—36, 
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his wife, and said that his purchase from James K. wantin 
fide. He admitted that he had possession of said notes, but 
said that he holds them for the creditors of James K.’s eg. 
tate, and with consent of the widow ; that in October, 1870, 
he was appointed administrator of James K., with the widow’s 
consent, and gave bond and security as such, and _ holds said 
property to pay James K.’s debts. And lhe set up a claim 
for James K.’s estate, and in favor of himself, Thomas John- 
son, for attorneys’ fees, etc., spent in reducing James K.’s 
wife’s legacy into possession. 

Pending this litigation, Bass resigned the Receivership and 
one Edwards was appointed in his stead, and, as such, took 
possession of said property. 

Before the bill of Stewart vs. Johnson aforesaid was tried, 
Mary A. Johnson, widow of James K. Johnson, in Lee Su- 
perior Court, filed her bill containing the following aver- 
ments: In August, 1870, she was duly appointed adminis- 
tratrix of James K. Johnson’s estate, and qualified and gave 
bond as such. (She stated the history of said parties, their mar- 
riages, deaths, etc., as is set out in said Stewart’s bill.) Her 
husband got possession of his wife’s property as her heir and 
in his own right, then married her, died possessed of said 
property, leaving her enciente with a boy child, since born 
and named James K. Johnson. After her husband’s death, 
his father, Thomas Johnson, as executor, de son tort, took pos- 
session of his said plantation and other effects. Stewart filed 
his bill aforesaid, and thereby got said property into the 
hands of Edwards as Receiver. There was no necessity for 
any Receiver; he was appointed improvidently, gave no 
bond, and is insolvent. She prayed an injunction to prevent 
Stewart and Johnson, parties to said original bill, from in- 
terfering further with said property, and that the Receiver be 
compelled to deliver it to her as administratrix, as aforesaid. 
The Chancellor ordered the parties to show cause why the 
prayer should not be granted. 

Edwards demurred to this bill, upon the ground that he 
was a mere stakeholder and officer of Court and could not be 
sued in that capacity. He answered, denying his insolvency, 
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aying he was able to give security, and would do so, if the 
Chancellor so ordered. 

Stewart demurred, upon the ground that there was no 
equity in the bill; because that Court had no jurisdiction 
over him as he resided in Terrell county, (the bill averred he 
resided in Lee ;) and because Mrs. Johnson could and should 
assert her rights by being made a party to said bill, filed by 
him against Johnson ; and further, because, by the dismissal 
of that cause in the Supreme Court, Edwards’ appointment 
was res adjudicata. He answered, setting out the same facts 
as he had stated in his bill against Johnson; made said bill, 
Johnson’s answer, and all the proceedings in said cause afore- 
said part of hisanswer. Johnson did not answer Mrs. John- 
son’s bill. 

Upon the hearing, the Chancellor refused to grant the 
prayer of Mrs. Johnson, holding that she could fully assert 
her rights as a party to the said bill of Stewart vs. Thomas 
Johnson. Her counsel say said refusal was erroneous, for 
various reasons, apparent from the foregoing. 


C. T. Goong, for plaintiff in error. 
W. A. Hawkins, for defendants. 
WARNER, J. 


There was no error in the judgment of the Court below 
in refusing to order the Receiver to turn the property over to 
the complainant on the statement of facts disclosed by the 
record, 

Let the judgment of the Court below be affirmed. 
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Aveustus C, Fenton, plaintiff in error, vs. Howarp Hinz, 
and WIFE, et al., defendants in error, 


1. F. by the first item of his will, bequeathed a life-estate in certain lands 
to his son, and subsequently, by a codicil thereto, withdrew said prop- 
erty from the provisions of his will, and divided it equally and abgo- 
lutely among his children, and the property given to his son by the 
codicil is given absolutely without any referential or substitutional 
words carrying it back under the provisions of the first item of the 
will, but the devise of the codicil is complete and separate, and the 
terms used plain and unambiguous : 

Held, That the son took an absolute estate in said property under the 
codicil, and that the law inhibits the construction of lesser estates, 
where no words of limitation are used by the testator and where no 
such intent appears, by clear and necessary words in the instrument. 

2. In the construction of wills the mode of ascertaining the testator’s in- 
tent, is not by arbitrary conjectures or opinions as to what he meant, 
but it is to be drawn from the whole instrument, under rules of law, 

8. Where the testator, by the third item of his will, gave all his property, 
not otherwise disposed of, to his children, to be equally divided he- 
tween them, and, in the concluding paragraph, imposed the same re- 
strictions and regulations contained in the first item, and the first item 
bequeathed a life-estate and also contained restrictions and regulations 
for the protection of each life estate : 

Held, That neither by the language used, nor by a legal interpretation 
of the testator’s intent, will the property, thus given absolutely, be re- 
duced to a life-estate. The testator has not so declared, and the re- 
striction and regulation imposed cannot be held to diminish the fee. 
The protection of the law invoked for the preservation of the estate 
given is consistent with such estate, and Courts will not supply words 
to support a construction of intention to give a lesser estate, where the 
words employed in making such bequest are without limitation. 

4. Upon the death of the two minors, who took under the above item of 
the will, their brother of the half-blood, took, as heir-at-law, the share 
he was entitled to in their several estates, and his daughter now takes, 
as the heir-at-law of her father, whatever he would have been entitled 
to in the premises. 

5. In the property withdrawn from the first item of the will and dis- 
posed of under the second item of the codicil, the children of Shad- 
rach R. Felton, all took an absolute estate; and the imposition of a 
trustee, under the third item of the codicil, did not diminish such es- 
tate, but was within the intention of the testator, the better to secure 
it for their enjoyment; and that one of said children being of age, did 
not defeat the purpose of such trust; and in such estate, if not dis- 
posed of during the lifetime of John Micajah, his daughter was en- 
titled to his share therein, as his heir-at-law at his death. 
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a . . . . . . . 
g. In the view of construction which we give this will, the submission to 


arbitration in this case was not such a submission of the interests of the 
daughter, she being an infant, and without guardian or trustee, as es- 
tops her assertion of her rights as heir-at-law, the Statute of Limitations 
not in fact having application to her claim and rights in the premises. 


Construction of Wills. Practice. Before Judge CLARK, 
Macon Superior Court. December Term, 1870. 


Augustus Cicero Felton, a minor, by his guardian, brought 
his bill of complaint, against Howard Hill and his wife, 
Carrie E. Hill, Joel B. Griffin, Clerk of the Superior Court, 
John M. Greer, his deputy, John! L. Parker, Ordinary, 
Joshua Theus, and his wife Lavinia, and Elizabeth Felton, 
all of said county of Macon, averring as follows: Shadrach 
R. Felton, late of said county, died on or about the ...... 
day of April, 1852, testate, and leaving as his legatees, his 
widow, the said Lavinia, John Micajah Felton, and the fol- 
lowing minor children, to-wit: William Noah Felton, com- 
plainant, and Jane Elizabeth Felton. Said will and codicil 
were afterwards to-wit: at the May Term, 1822, of the In- 
ferior Court of said Macon county, sitting for ordinary pur- 
poses, duly presented by Cicero H. Young and John M. Fel- 
ton, the executors therein named, for probate and record, and 
was then and there duly proven and admitted to record ; and 
the executors qualified. Said executors assented to the lega- 
cies contained in his will, and paid out and turned over the 
same to the legatees therein named. Cicero H. Young as 
the trustee and testamentary guardian of complainant and 
his minor brother and sister, received their legacies respect- 
ively in his character of testamentary guardian and trustee, 
and as such accounted to and with the proper authorities 
therefor. John Micajah Felton, by himself and one Ezekiel 
H. Adams, acting as trustee for the legacies to him bequeathed, 
received the same and gave acquittances therefor, and the be- 
quests to the said Lavinia were paid to her. Said several 
legacies were turned over as long ago as the year 1854. John 
Micajah Felton, although he qualified as executor, acted but 
very little in said trust, and most of the burthen of admin- 
istering said testator’s estate devolved upon said Young. 
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Young departed this life intestate on 
John Micajah Felton also died intestate in the year 1967, 
There has been no representation upon his estate, and there 
is no likelihood of there being any. Said executors, preyi- 
ous to the death of said John Micajah, had fully administereq 
the estate of said testator, Shadrach R., and had paid both 
his debts and legacies, and left nothing to administer under 
the law, or under his said will. But notwithstanding this 
full administration of said testator’s estate, John L. Parker, 
Ordinary of said county of Macon, has caused a citation to 
issue, calling upon parties at interest to show cause why ad- 
ministration, de bonis non, with the will annexed, of said Shad- 
rach R. Felton, should not be conferred upon the Clerk of 
the Superior Court of Macon county, or some other discreet 
person, for the reason that said estate, as is therein alleged, 
has not been fully administered by said deceased executors, 
Parker has been induced to issue said citation by the defend- 
ants, Hill and his said wife, Carrie E., solely for the benefit 
of the said Carrie E., who is the sole surviving child of the 
said John Micajah, and who claims as such to be a legatee 
under the will of her said grandfather, the said Shadrach R, 
Said will was made on the 17th of November, 1851, and is 
as follows: 

“Tn order to dispose of my property in such manner as I 
consider fair and just among those dear to me by family ties, 
I, Shadrack R. Felton, do make, ordain and publish this my 
last will and testament, with the following provisions, that 
is to say: 

“1st. I give and bequeath to my oldest son, John Micajah 
Felton, for and during the term of his natural life, five cer- 
tain negro slaves, to-wit: Anthony, a man aged about twen- 
ty-five years, and his wife, Jane, about thesame age. Frank, 
a fellow aged about twenty years, Enoch, a boy aged about 
sixteen years, and Green, a boy aged about fifteen years, and 
also the use and occupation of the land I purchased from the 
estate of the late John Rushin, deceased, which said lands 
lie in the fifteenth district of originally Houston, now Ma- 
con county, and amounts to nine hundred acres, more or less, 
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excepting the grounds on which Montezuma now stands, and 
the right of way heretofore granted to the Southwestern 
Railroad Company. 

“Tt is my particular desire, and I hereby direct, that the 
property bequeathed as above, with its natural increase, shall 
pass to and become vested in the child or children which my 
said son, John Micajah, without issue, then all of said prop- 
erty shall be equally divided among my other children then 
living, share and share alike. Should any of my children 
then be dead leaving issue, then the share of the parent shall 
pass to my grand-children or grand-child then representing 
said deceased parent. 

“ And I furthermore declare, that the control and posses- 
sion which I hereby give to my son, John Micajah, of the 
property aforesaid, shall amount to nothing more than a life- 
time estate in the same, and that said property shall not be 
liable for the debts of my said son, John Micajah, nor shall 
he part with the title of the same, so as to deprive my grand- 
child or grand-children which he may leave at his death, of the 
benefit of said property, or any portion thereof, or in default 
of such issue, no act or liability of his shall deprive my 
other children, or their heirs, of the absolute right to said 
property. My sole object in making this restriction is to se- 
cure to my grand-children, that may come after me, a subsantial 
token of my love. Should the said John Micajah attempt to 
sell said, or become so involved that the same would likely 
be seized for his debts, I direct that the proper Court having 
jurisdiction shall appoint a prochien amt, or neat friend, to 
protect the rights of the remaindermen in the premises, in such 
way as shall be just and equitable. By nothing herein stated 
am I to be understood as doubting the prudence or integrity 
of my said son, John Micajah Felton. 

“2d. To my beloved wife, Lavinia Felton, I give and be- 
queath the tract or lot of land on which I now reside, con- 
taining two hundred two and a half acres, more or less, with 
all the appurtenances thereon, during her natural life or 
widowhood. Should she marry after my death, it is hoped 
that a good home will be provided for her by my successor. 
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In the event of her second marriage, the said lot of land jg 
to be equally divided in value among all my children by my 
said wife. 

“3d. After the payment of my just and lawful debts, if 
any should exist at my death, the balance of my property, 
consisting of lands, slaves, plantation stock, choses in action 
and all other thing whatsoever, is to be divided equally 
among my children, that is to say, William Noah Felton, 
Augustus C. Felton and Jane Elizabeth Felton, and such 
other child or children hereafter to be born, which I may 
have at the time of my death, or which may be born of my 
said wife within the usual period of gestation thereafter, share 
and share alike. If the lands can be divided fairly among 
my said children, I desire that a partition may take place, 
but if the executors or a majority of the legatees should pre- 
fer to divide otherwise, then a valuation is to take place and 
the proper sums awarded. 

“To guard against imprudence or misfortune on the part 
of all my children, I hereby impose on each of them and 
the property herein bequeathed tv them respectively, the same 
restrictions and regulations hereinbefore applied to my son, 
John Micajah, and the interest he may take under this will. 

“4th. In all my property, except my lands, my wife La- 
vinia is to receive a child’s part and no more ; nothing herein 
being is to interfere with the right to the possession of the 
lot of land on which I reside, as hereinbefore provided. 

“ 5th. Such sums of money as I have advanced or may 
advance to my son, John Micajah, he is to refund to my es- 
tate and the same is to be equally divided among all my 
children, allowing a child’s part to my said wife. 

“6th. The proceeds of the lands now laid out for the 
town of Montezuma, are to be equally divided among all my 
children, and they are to have a vested and equal interest in 
said land or town site. 

“7th. I appoint John Micajah Felton and Cicero H. 
Young executors to this my last will and testament, and re- 
quest the Inferior Court, when sitting for ordinary purposes 
for Macon county, to appoint a suitable person administrator, 
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with the will annexed, to carry out the foregoing provisions, 
should the above named executors decline qualifying or re- 
sign. Hereby revoking any will, and all wills by me at any 
time heretofore made, I declare this to be my only last will 
and testament, containing a true disposition of my property 


and effects.” 








Codicil of 15th of April, 1852. 


“1st. In the first clause of my said will, I gave and be- 
queathed to my son, John Micajah Felton, a life-estate in 
certain property therein mentioned. Now I revoke so much 
of said clause as relates to the lands therein specified, and 
hereby give and bequeath to my said son, John Micajah, all 
my claim, title and interest to and in the town of Montezu- 
ma, and the parcel of land connected therewith, consisting 
of twenty acres, more or less, which [jointly hold with John 
T. Brown; and my said son, John Micajah, is to have no 
portion of any lands, except the said Montezuma property, 
to the extent, as aforesaid. And further, my said son, John 
Micajah, is to pay to my executors all the money or sums . 
that I have advanced to him, or paid on his account, or may 
hereafter advance or pay on his account, except one share 
thereof, equal to a share, counting my said wife, Lavinia, 
and all my children, each as a share holder, which one said 
share he is permitted to retain for his own use, and no more, 

“2d. All my lands then withdrawn from the provisions of 
the said first clause of my said will, are to be sold by my ex- 
ecutors, and the proceeds thereof to be equally divided among 
all my children, share and share alike, including John Mi- 
cajah. 

“3d. I hereby constitute and appoint Cicero H. Young a 
trustee for all my children, sons and daughters, and vest in 
him the legal estate in all the property specified in said will, 
set apart for them respectively for their own separate use and 
benefit. And I hereby authorize and require said trustee and 
his successor or successors to keep the property of each of my 
children from waste, and to preserve the same, from * * * 
in hands or in such form as he may deem best for their inter- 
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est and happiness, allowing to my said children the free mss 
and profits of said property, but not the right to sell or dis. 
pose of the same without the consent in writing of my said 
trustee or his successors.” 


It is claimed by Hill and wife that the legacy in this 24 
item of said codicil to the said John Micajah is incumbered 
with and subject to the same trusts, restrictions and limita- 
tions as the devise in said 1st item of said will of said testa- 
tor; that said John Micajah had only a life-estate in said 
legacy, and that the remainder therein at the death of said 
John Micajah, vested in and become the property of said 
Carrie E., the daughter of said John Micajah ; that a trustee 
was appointed by said testator in the 3d item of said codicil, 
to preserve said remainder for the use of said Carrie E., and 
that said executors have never administered this portion of 
said testator’s estate, by making sale of said lands and divi- 
ding the proceeds among the persons entitled under said 2d 
item in said codicil, and that to this extent, and this extent 
_ only, is said testator’s estate unadministered ; and that they 
desire said administrator, de bonis non, with the will annexed, 
of said Shadrach R. Felton, solely to enable said Carrie E. 
to set up and successfully prosecute her rights in and to the 
said land. Complainant submits, however, that the legacy 
to said John Micajah, in and by the 2d item of said codicil, 
was and is absolute and unconditional, incumbered with no 
trust whatever, and subject to no limitations and restrictions; 
that there is no remainder given over to the said Carrie E., 
or any other person; and he says that the said John Micajah 
Felton, in his lifetime, sold and disposed of his entire inter- 
est in said legacy to Cicero H. Young, as the trustee and 
guardian of complainant, and the said William Noah Felton; 
that said Cicero H. paid to said John Micajah, out of the 
proceeds of the property of complainant and the said Wil- 
liam Noah, previous to the death of the said William Noah, 
for said legacy, the sum of $1,666 60 and took his receipt 
therefor, dated December 24th, 1853, and that ever since that 
time the said Cicero H., as trustee and guardian, held said 
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a 
land adversely to said John M. After the death of Cicero 
H. Young, to-wit: On the 17th day of September, 1563, 
Ellis R. Young, the administrator of said Cicero H., deliv- 
ered said receipt to said John M., who promised to return the 
same when called for, but who, in his lifetime, never did so, 
and said receipt, if still in existence, is doubtless among the 
papers of said John M., and subject to the control of said 
defendants, Howard and Carrie E. Hill and Elizabeth. Ex- 
ecutors advertised said land for sale in the Southwest Geor- 
gian, on the 21st July, 1852, and stated therein, if not previ- 
ously disposed of, said land would be sold in the town of 
Montezuma, at public auction on the first*Tuesday (2d day) 
of November of that year. Said sale did not come off at 
said appointed time, but was had at a subsequent period, to 
which it was regularly postponed ; said land was sold, in fact, 
to one Jefferson R. Westberry, who was the highest and best 
bidder therefor at said sale; but whether said Westberry ever 
secured a conveyance therefor, complainant cannot say, as the 
said Westberry, together with the other parties to the trans- 
action, is now dead; though he does not believe that he ever 
did, as he has certain information that, after said sale, the said 
bid was transferred by the said Westberry to said Cicero H. 
Young, as the guardian and trustee of complainant and his 
said brother William Noah, and that said Cicero H., re- 
turned his actings and doings in that behalf to the proper 
Court, and obtained its sanction. Said return was destroyed 
at the burning of the Court-house of Macon county, in the 
Spring of 1857, but said Cicero H., as such trustee, had the 
ratification of said John Micajah to said transaction, and set- 
tled with him for his interest therein, as is shown by the said 
receipt for $1,666 60 above referred to, as also by copies of 
two deeds from John Micajah Felton and his trustee Ezekiel 
H. Adams to Cicero H. Young, trustee and guardian, as 
aforesaid exhibited, each bearing date, December 24th, 1853, 
and by which the entire interest of the said John M., both 
in his own right, and in right of his deceased sister in and 
to said land, in said 2d item of said codicil, is conveyed, and 
also all the interest of said John M., of every kind whatso- 
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ever, in and to the estate of his said deceased sister, Jang 
Elizabeth. After the death of said Cicero H. Young, to. 
wit: on the 14th day of September, 1863, his actings and 
doings, touching the administration of the estate of the said 
Shadrach R. Felton, and his guardian and trusteeship under 
said will, and the rights and interests of each of the legatees 
under the will of said Shadrach R. Felton, were submitted 
by Ellis R. Young, administrator of said Cicero H. Young, 
deceased, together with the other parties in interest, to the 
arbitrament and award of Benjamin Harris and David L, 
Wicker, who selected John M. Greer as an umpire, and the 
said arbitrators and umpire, on the 17th day of September, 
1863, rendered their award, settling the accounts of said 
Cicero H. Young, as such executor, and also the rights and in- 


terests of the respective legatees under said will, which award 
was duly returned to and made the judgment of the Superior 
Court of said county of Macon, at the September Adjourned 
Term thereof, in the year last aforesaid. This is as a com- 
plete bar to said application for letters of administration or 


any contemplated proceedings, founded upon the grant of the 
said administration by the said defendants or any of them. 
All the property bequeathed by the will to the said John 
Micajah, in which the said defendant, Carrie E., had any in- 
terest, or which was incumbered with any trust, or subject to 
limitations and restrictions, consisted of slaves, which were 
manumitted in the lifetime of said John Micajah. Any other 
legacy or right which said John Micajah had under said will 
has been settled for, and his chosen trustee“has receipted for 
the same. Jane Elizabeth Felton died in 1852, and William 
Noah Felton on or about the 15th day of September, 1862; 
they were both under age and left no child or other descend- 
ant, and died intestate, and the interests of said John Mica- 
jah and others in the estate of each of them is disposed of 
and settled by said award, the deed and receipt given by said 
John M. to Cicero H., as guardian, for $1,203 00, dated 
about the 1st day of February, 1854. Said receipt was given 
for said John Micajah’s interest in the negroes belonging to 
said Jane Elizabeth, as he has been informed and believes. 
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Said award, so far as said John Micajah’s interest or the 
interest of the other defendants thereunder is concerned, has 
been fully performed, and a division in kind being impracti- 
ble under said award, the said John Micajah, on the 27th 
day of February, 1864, sold and conveyed to Sidney S. Hath- 
away, then the guardian and trustee of complainant, all the 
interest he then had in the estates of said Jane Elizabeth and 
William Noah. Elizabeth Felton and Carrie E. Hill, are 
and were the only heirs at law of said John Micajah. Cice- 
ro H. Young resigned the trust, so far as respected the lega- 
cies to said Jolin Micajah and his offspring, some time in the 
year 1852; his resignation was accepted, and Ezekiel’ H. 
Adams was appointed in his place, and continued to act in 
said trust up to the period of his death, which occurred some 
time in the year 1861, and afterwards, William H. Felton 
was appointed the successor of said Adams in said trusts, and 
represented said trust in the arbitrament and award. He 
pleads the Statute of Limitations against the grant of said 
administration, de bonis non, and any litigation consequent 
thereon, or the disturbance of his rights under the will of 
the said Shadrach R. 

The prayer was that the Ordinary be restrained from grant- 
ing letters of administration to the Clerk of the Superior 
Court; that all suits touching these matters be restrained, 
and that the rights of the respective parties be fully fixed in 
the decree in this cause. Answer was waived. So much of 
the answers as is necessary to show the issues was as follows: 

Howard Hill and his wife, Carrie, denied that John M, 
Felton assented to Adams’ receiving said legacy as his trus- 
tee. They said that at the time of sale, in December 1853, 
and at the arbitration in 1863, Carrie was a minor, knowing 
nothing of her interests under the will, and nothing of said 
sale; on the 13th of December, 1866, she married Hill; her 
father died in Feburary, 1867, when she was but fourteen 
years old. They said that said sales were illegal, and prayed 
that they be set aside. They contended that under the will 
John Micajah took only a life-estate in the property, (except 
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his share of his indebtedness to testator) with remainder to 
said Carrie. 

By way of cross-bill, they answered that upon the death 
of Jane Elizabeth, Carrie was entitled to one-third of hep 
estate, and upon the death of William Noah, she was en. 
titled to one-half of his estate; if John Micajah took under 
the will any interest in these dead minors’ estate, it was but 
a life-estate. They said that when the will was made John 
Micajah was greatly in debt, insolvent, improvident, waste. 
ful and prodigal, in fact, at times greatly dissipated, and there- 
fore Shadrach L. made said will as he did, intending to give 
him but a life-estate. They said that said pretended sale by 
John Micajah was fraudulent ; that the arbitration was solely 
as to John Micajah’s indebtedness to testator and his inter- 
est in the estates of Jane Elizabeth and William Noah, and 
that this award was by a mistake as to what was John Mica- 
jah’s estate under said will, is contrary to law and equity, 
and, at any rate, does not bind Carrie, who was a minor, and 
not represented therein. And they prayed that the complain- 
ant should not settle with his ward, then near his majority, 
till these matters were adjusted. 

Augustus C. having attained his majority, demurred to 
said cross-bill for want of equity, and answered it, but the 
answer is not material here. 

Argument being heard, the said presiding Judge decreed, 
among other things: 

First. That John Micajah Felton took only a life-estate 
in the property bequeathed in and by the first item of the 
will of Shadrach R, Felton, deceased, with remainder to such 
child or children as said John Micajah left, him surviving, at 
his death, and that the provisions and limitations above spe- 
cified extend to the bequests made to said John Micajah in 
the first and second items in the codicil to said will; and 
that defendant, Carrie E. Hill, being the surviving child of 
said John Micajah Felton, is entitled to the remainder in all 
said bequests in which said John Micajah had a life-estate 
by the terms of said will and codicil. 

Second. That as to the estate which passed under the said 
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ill to Jane Elizabeth Felton and William Noah Felton, 
each of whom died in the lifetime of John Micajah Felton, 
the said John Micajah Felton took, in each of said estates, 
an absolute fee simple title in remainder, unincumbered with 
any trust or condition whatsoever, and the said John Mica- 
jah Felton, in his lifetime, having disposed of said interest 
by and to the trustees of complainant, Augustus Cicero Fel- 
ton, both in the lands conveyed by the third item in testa- 
tor’s will and in the second item of the codicil, that a life- 
estate in the one-fourth part of said lands so devised as last 
aforesaid, with remainder to such child or children as the 
said Augustus Cicero may leave, him surviving, and in de- 
fault of such child or children, then over to the issue of any 
deceased brother or sister of the said Augustus Cicero Fel- 
ton, be decreed to him the said Augustus Cicero Felton, and 
that the said Augustus Cicero Felton shall take in fee simple 
the remainder, to which he was entitled at the death of his 
brother and sister, the said William Noah and Jane Eliza- 
beth, and also the remainder to which said John Micajah 
Felton was entitled in the said estate bequeathed as afore- 
said to the said William Noah and Jane Elizabeth respec- 
tively, the same having been purchased from said John Mi- 
cajah for said Augustus Cicero by his trustees; and that the 
said Carrie E. have and recover of the complainant the be- 
quests in said items of said will and codicil contained, which 
which were bequeathed to John Micajah for life, the same 
being one-fourth part of said lands, which are to be parti- 
tioned and divided between the said Augustus Cicero and 
Carrie E. in the proportions above mentioned; or in the 
event that the said partition is impracticable, then said lands 
are to be sold for a division. 

Third. That the bar of the Statute of Limitations and 
lapse of time and of the judgment and award set up, do not 
attach to the estate of the said Carrie E., and that the same 
be disallowed and overruled, and that defendants recover 
costs, 

To which said decree both complainant and defendants ex- 
cepted. Complainant says that said Court committed error : 
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First. In holding and decreeing that the restrictions, lim. 
itations and conditions of the bequest to John Micajah Fel. 
ton contained in the first item of the will of Shadrach R, 
Felton, deceased, extended to the bequests contained in the 
first and second items of the codicil of the said testator’s 
will. 

Second. In holding and decreeing that the said John Mi. 
cajah Felton took an interest in any of the property be 
queathed to Jane Elizabeth Felton, William Noah Felton 
and Augustus Cicero Felton, and by the third item of tes- 
tator’s will and the second item of the codicil thereto, and. 
in decreeing to the said defendant, Carrie E., a fourth inter. 
est in the lands in and by said items of said will and codicil 
bequeathed, ete. 

Third. In overruling and disallowing the bar of the Stat- 
ute of Limitations and of the award and judgment pleaded 
and set up by the complainant, and in decreeing cost against 
the complainant. 

And the said defendants say that said Court erred in de- 
creeing that said John Micajah Felton took a fee simple in- 
remainder in the property bequeathed to the said William 
Noah and Jane Elizabeth Felton for life respectively, for 
that the said John Micajah took only a life-estate in said re- 
mainder, with remainder in fee to each child or children as 
he might leave him surviving. 

(This record was delivered in the Express office, but upon 
showing that it was sent in time, it was entered upon the 
docket, though it arrived after return day for this Term. It 
was stated to the Court, that various actions of ejectment de- 
pended upon the construction of said will, and it was asked 
that counsel in them might appear in this cause and that ex- 
tra time be given for argument. Leave was granted, with 
three hours extra time.) 


Por, Hatt & Por, F. 8. SNEAp, Nessirs & JACKSON, 
W. A. Hawkrys, for Augustus C, Felton. The fee passed 
to the surviving brothers and sisters when the others died. 
The law favors the vesting of remainders: R. Code, sec. 
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9243. Grand-children not held included by “ children ” 
unless such intention apparent in will: 25th Ga. R., 549. 
Mrs. Hill takes only by substitution for her father, if he was 
dead when the remainders vested: 11 E. L. & Eq. R., 216; 
93d, 165; 21st, 18 and 21. John Micajah took a fee under 
the first and second items of the codicil, without the restric- 
tions and limitations of the will: Cobb’s N. D., 169; Code, 
sec. 2222; 15th Ga. R., 561, 563; 9th East., 267; 12 E. 
L. & Eq. R., 303. Words may defeat intention, but if plain 
and practicable, the words must control: 18th Ves. R., 368, 
573; S. C. 2 Merivale R., 25; 9th Ves. R., 205; 2 Roper 
on L., 1461, 1470, 1471, 1463, 1467, 1469 ; 3 Ves. R., 302, 
317, 419; 5th, 578; 1 Green & Stu., 517; 1 Ves. & B., 
389; 9 Simons, 515; 2 Call. R., 354; 1 Wms. on Ex., 8 
and notes. As to restraints upon use of property by one 
sui juris: Lewin on Trusts, 131 e¢ seg.; 10 E. L. & Eq. R., 
64; Acts 1863-4, page 47; R. Code, sec. 2280. The words 
“said will” must not apply to the codicil: Ward on Leg., 
198; 2 Ves., 242; Bell’s Supp., 333; 1 Merivale R., 23, 
719 ; Jarman on W., 156. The codicil makes the life-estate 
in the will a fee: 23 E. L. & Eq. R., 4. Carrie E. had a 
trustee, and, therefore, is barred: Lewin on Trusts, 719, 722; 
3 Kelly, 256. The exceptions as stated in 27th Ga. R., 159; 
Acts of 1856, secs. 19, 20, page 235, and R. Code, secs. 2875, 
2876 do not apply when infants have guardians: Code, sec. 
2873. Felton represented Carrie E,’s trust estate in the ar- 
bitration. The trustee is bound to protect trust estate: Lew- 
in on Trusts, 18, 269, 681; R. Code, secs. 2833, 4166; Acts 
1855-6, page 222. As to carrying out whole scheme of the 
will: R. Code, secs. 2360, 2369, 2634, 2435, et seq. 



































Witu1am H. Ropenson ; Pum. Cook; Lyon, pEGRAF- 
FENREID & Irvin ; THomas Loyp, contra. Intention should 
control: 12th Ga. R., 47. As to codicil: 1 Red., secs. 12, 
13, 351-2, 359-60. The codicil is part of the will: R. 
Code, sec. 2369. As to one legacy substituted for another: 
2 Wms. on Ex., 1112; 1 Ves. Jr., 279; 2d, 450, 6 Mod. R., 
31; 2 Bland, 306. The power of disposal in codicil does 


Vou. x11.—37, 
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not enlarge life-estate in will: 18th Ga. R., 457. Carrie 
being minor, not bound by award: Jones vs. Park, last term, 


LocHRANE, C. J. 


The legal questions presented by the record in this case, 
arise under the construction of the will of Shadrach Felton, 
deceased, and we will present briefly the judgment of the 
Court in the premises. 

1. It is clear to our mind that under the first item of the 
will John Micajah Felton took a life-estate, and it is equally 
clear that under the first item of the codicil he took an abgo- 
lute estate. Whether the language used in the codicil in 
regard to the property therein mentioned is intended to be 
substitutional for that withdrawn from the first item of the 
will, we will discuss hereafter. In construing the codicil as 
a part of the will, if the same property mentioned in the first 
item of the will had been by a subsequent clause of the same 
paper conveyed, by the words used in the codicil, the latter 
clause, in both intent and terms, would have prevailed over 
the former. And I may remark that the rule requires more 
strength and clearness of expression to carry change of intent 
at the time of making a will, where two clauses are repug- 
nant, than at a subsequent time, when the making of a 
codicil implies change of sentiment in the premises. If the 
two clauses as to the same property had been found in the 
same will, the one would have been a life-estate and the 
other an absolute estate. ‘The language used in the former 
is “that the control and possession I hereby give, etc., shall 
amount to nothing more than a life-estate;” in the latter, “I 
bequeath to my said son all my claim, title and interest to 
and in,” etc. The rule is, where this repugnance exists, the 
latter disposition prevails cum duo inter se repugnantea repe- 
riuntea in testamento ultimum ratum est: Co. Litt. 112; and 
this rule has been held by Lord Alvanly, Sir James Mans- 
field, Lord Eldon, Sir John Leach, Lord Brougham, ete., ete. 
In cases where the repugnance arises by the provisions of the 
codicil and by the provisions of the same testamentary paper, 
greater effort is necessary to reconcile the latter than the 
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former, where the act testifies to a design of change and 
alteration of the original instrument: Jarman on Wills, 156. 
And where by the codicil an absolute estate is given, without 
any referential words carrying back the bequest, under limi- 
tations in previous provisions, Courts cannot supply such 
intent by constructions. Where the devise is complete, sep- 
arate and unequivocal, the law inhibits the construction of 
lesser estates, where no words of limitation are employed by 
the testator: Code 2222. 

2. Nor does this rule infringe the principle of construction 
applicable to wills, that Courts will gather from all legal 


" sources the intent of the testator so as to give it effect. This 


rule would be strained too far if Courts were competent to 
pronounce the intent of the testator without drawing it from 
the instrument itself, under plain principles regulating the 
mode by which it may be legally ascertained. Perhaps no 
stronger expression of the principle can be found than that 
laid down by Redfield where he says: “The construction of 
a will depends upon the intention of the testator, to be ascer- 
tained from a full view of everything contained within the 
four corners of the instrument.” It is not intended that 
Courts should substitute intention, to change the plain con- 
struction of words. The language of Lord Eldon in Cham- 
bers vs. Brailsford, 2 Merivale, 24, embodies the philosophy 
of the law on this subject: “ Whatever may be my opinion 
as to the probable intention of the testator, I am bound in 
this case by the rule of law.” And Lord Mansfield tersely. 
remarked, “the principle is fully settled and established, and 
no conjecture of a private imagination can shake a rule of 
law.” And fully concurring in the wisdom and force of 
these sentiments, I feel sustained in the assertion that, while 
intent may be the key to the construction of a will, the facts 
which the key will fit, must be found in the instrument ; 
what is meant must be deduced from something said, and 
not depend upon conjecture. But under the facts in this 
case, and out of the language used by the testator, I deduce 
his intention to be favorable to the legal intent. He gave 
certain lands to his son, and he knew how to create a life- 
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estate therein, and uses fit and appropriate words to consum. 
mate his purpose. Several months subsequently he made 
the codicil, and expressed the reason for this, that he desired 
to change some of the provisions of his will; not by substj- 
tuting some other property but by a change of the provisions 
of his will. He then proceeded in execution of his purpose, 
and did so in plain, unambiguous language. The property 
given by the codicil is town property in Montezuma—a class 
of property worthless as a life-estate—that was valuable only 
in view of improvement, and this property by his will was 
directed to be sold, and by the sixth item fettered with no 
limitations. And the property he withdrew from the first ' 
item of the will, is, by subsequent provision in its disposition 
by the codicil, encumbered with no such limitation. It does 
appear that his intention to change the provisions of his will 
was to extend to the property itself thus changed, and the 
appointment of a trustee to hold the legal estate is compatible 
and not inconsistent with the fee. Under the English law 
statute, 3 July, 1837—An Act for the amendment of laws 
with respect to wills”—it was held, that when any real 
estate shall be devised to any person, without any words of 
limitation, such devise shall be construed to pass the fee 
simple, suggested by the legal statesmanship of Lord Den- 
ham in relation to the difficulty of settling the rule as to 
devises to trustees. That act establishes the rule “where 
any real estate shall be devised to a trustee without any 
express limitation of the estate, to be taken by such trustee, 
such devise shall be construed to vest in such trustee the fee 
simple or other the whole legal estate the testator had.” 
Under our system of laws and the adjudication of our Courts 
covering trust estates, we see the applicability of the princi- 
ples laid down, and the last item of the codicil appointing a 
trustee for the preservation of the property was not such a 
limitation or restraint upon it as changed its legal character 
as to the amount of the estate granted. And I hold thata 
fee simple estate under our laws may be conveyed in trust by 
a testator, to one otherwise sui juris for the purposes of its 
preservation. The right and dominion over the estate vests 
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under the law a power in the owner to protect it, through 
the agency of trustees, to the use and enjoyment of his bene- 
ficiaries, and such interposition for its protection will not 
diminish its quantity as to interest, without words of limita- 
tion expressly, or by necessary implication of intent arising, 
out of the construction of the instrument under rules of law 
impose a lesser estate. And under the will of Mr. Felton 
we do not hold the trust applied to the other property 
granted by the will exclusive of that given by the codicil, 
but applies equally to both. 

3. In relation to the estate granted by the 3d item of the 
will, it is our opinion that the minor children took absolute 
estates therein. That item gives all his property, not other- 
wise disposed of, equally to them; his bequest is clear and 
contains no limitation as to the quantity of the estate given. 
The law of construction places upon the words used their 
plain and unambiguous meaning. The only question arises 
upon the caution indulged by the testator against imprudence 
or misfortune, and his consequent imposition on each of them 
and the property given them, the same restrictions and regu- 
lations applied by the Ist item of his will upon tlhe estate 
given therein to his son John Micajah. We hold that, nei- 
ther by the language used nor the fair interpretation of the 
testator’s intent, can the property thus given to be divided 
equally among his three children, under this item of his 
will, be regarded as a life-estate. The testator does not say 
so, nor does he impose any restriction or regulation that 
would, by necessary construction, lead to such a result. The 
intention of the testator, taken from the legal interpretation 
of his words, is to the effect, that after disposing of the prop- 
erty equally among his children he desires the protection of 
the law invoked for its preservation to their use and enjoy- 
ment, and the mode indicated is consistent with the absolute 
estate which he has given them. It is not in the province of 
Courts to infer lesser estates than those given in the will by 
supplying language essential to support such a theory of con- 
struction ; and without there arises doubt or uncertainty as to 
the terms used in the will, the law does not permit such a 
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latitude of construction as authorizes intent to govern, in 
matters of limitation to estates vested ; for this would not be 
within, but without the rules of construing wills. It would 
be the substitution of opinion, based on the caprice of conjeo. 
ture, for that substantial justice which confines the construc. 
tion to the language plainly express. This item gives an 
absolute estate, and if we transpose the words used this re. 
sult is inevitable. If we look to the object in view, we stil] 
find the same legal consequence. If we place such estate un- 
der the blended light of law and logic we still see that it is 
an absolute estate. If we carry our minds back to the Ist 
item we find he conveys in that a life-estate, by express 
words. And after reiterating the facts, he imposes certain 
restrictions. If we apply the restrictions to the bequests in 
the 3d item of his will, we still see the distinction and dif- 
ference of the testator’s disposition. For he uses language 
capable of bearing no other construction than an absolute es- 
tate to his minors, with regulations imposed, not to defeat 
the estate or diminish it, but to secure the more effectually . 
its enjoyment. 

4. And we hold that on the death of the minors, what- 
ever interest John Micajah took in their estate he took as an 
heir at law, absolutely with full power to dispose of it, and 
his daughter, Mrs. Hill, now takes, as the heir at law of her 
father, whatever he would have been entitled to in the pre- 
mises. 

5. In relation to the property withdrawn from the first 
item of the will and disposed of by the second item of the 
codicil, we hold that the children, including John Micajah, 
all took an absolute estate, and the imposition of a trust 
thereon did not diminish such estate, but was within the in- 
tent of the testator, the better to secure it for their enjoyment, 
And in such estate, if not disposed of by John Micajah dur- 
ing his life, his danghter took his share therein as his heir 
at law at his death. 

6. We hold again, that, inasmuch as Mrs, Hill takes from 
her father as his heir at law, the submission to arbitration in 
this case was not, under the circumstances of representation 
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averred, such a submission of any interest she was entitled 
to as heir at law of her father, (particularly as it does not ap- 
pear in such arbitration, thatshe was legally represented,) as 
barred her by such judgment on the award of the arbitra- 
tors. And again, as heir at law we hold that she is not 
barred by the Statute of Limitations; for her rights as heir 
at law are not in fact within the time the Statute of Limita- 









tion is of force. 
Judgment reversed. 






WaRNER, J., concurring. 

The testator devised a life-estate only, to his son, John 
Micajah, to the Rushin land, by the first clause of his will, 
with remainder to his grand-children, and directed that, 
“Should the said John Micajah attempt to sell the same, or 
become so involved that the same would likely be sold for 
his debts, the proper Court having jurisdiction, shall ap- 
point a procheim ami, or next friend, to protect the rights 
of the remaindermen in the premises, in such way as shall 
be just and equitable.” After providing for his wife, and 
the payment of his debts, he devised and bequeathed the 
balance of his property, consisting of lands, slaves, planta- 
tion stock, choses in action, and all other things whatsoever, 
to his three other children, William Noah, Augustus C. and 
Jane Elizabeth Felton, to be equally divided between them, 
share and share alike, and declared that, “To guard against 
imprudence or misfortune on the part of all my children, I 
hereby impose on each of them, and the property herein be- 
queathed to them respectively, the same restrictions, and 
regulations hereinbefore applied. to my son John Micajah, and 
the interest he may take under this will.” By the sixth 
clause of the testator’s original will, he directs that, “The 
proceeds of the lands now laid out for the town of Monte- 
zuma, shall be equally divided among all my children, and 
they are to have a vested and equal interest in said land or 
town site.” No life-estate or estate in remainder, was created 
by the original will in the Montezuma property. 

On the 15th day of April, 1852, the testator made a codi- 
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cil to his will, by which he expressly revoked so much of the 

first clause of his original will as gave to his son, John Mi- 

cajah, a life-estate in the Rushin tract of land, and devised 

to his said son all his claim, title and interest to and in the 

town of Montezuma, and the parcel of land connected there. 

with, consisting of twenty acres which I jointly hold with 

John T. Brown, and my said son John Micajab is to haye 

no portion of any lands, except the Montezuma property to 

the extent as aforesaid; and directed by said codicil that 
“All my lands there withdrawn from the first clause of my 

said will, are to be sold by my executors, and the proceeds 

thereof, to be equally divided among all my children, share 
and share alike, including John Micajah.” The testator by 
his codicil appointed C. H. Young a trustee for all his chil- 
dren, sons and daughters, and vested in him the legal estate 
to all the property specified in his said will, for their own 
separate use and benefit, and authorized and required said 
trustee to keep the property of each of his children from 
waste, and to preserve the same in his hands, or in such form 
as he may deem best for their interest and happiness, allow- 
ing to my said children the free use and profits of said prop- 
erty, but not the right to sell or dispose of the same, without 
the consent in writing of my said trustee or his suvcessors, 
The testator, in the preamble to his codicil, after referring to 
hisoriginal will, declares that it is his desire to change some of 
the provisions of said will. It was the intention of the tes- 
tator in making the codicil to his will, and such is the legal 
effect thereof, to expressly revoke so much of the first clause 
of his original will as devised to his son, John Micajah, a life- 
estate in the Rushin tract of land, with remainder to his 
grand-children, and he devised an absolute estate to the Mon- 
tezuma property to his son, John Micajah, and not a life- 
estate only, with remainder over to his grand-children. 
The “change” which the testator intended to make in his 
original will by the codicil thereto, was to devise an abso- 
lute estate in the Montezuma property to his son, John Mi- 
cajah, instead of a life-estate in the Rushin tract of land, 
and to vest the legal title thereof, as well as the legal title of 
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all the property devised and bequeathed to his other chil- 
dren, in C. H. Young, as trustee, and his successors in trust, 
for their own separate use and benefit, with the limitation 
and restriction of the right and power of the devisees to sell 
said property, without the written consent of said trustee 
or his successors. A purchaser of the Montezuma property 
from John Micajah, the devisee under the will of the testa- 
tor, with the written consent of the trustee named therein, 
or his successor, would have acquired an absolute fee simple 
estate to the property so purchased, and not a life-estate only. 
The devises and bequests of the testator to his other three 
children, William Noah, Augustus C. and Jane E. Felton, 
conveyed to them an absolute fee simple estate in the testa- 
tor’s property, the legal title of which vested in the trustee 
above named, in the same manner and with the same limita- 
tions and restrictions applicable to the devisee of the Monte- 
zuma property to John Micajah as before stated; upon the 
death of either of the said devisees or legatees, the survivor 
or survivors took the share or shares of the deceased, as 
heirs-at-law, and not as remaindermen under the will of the 
testator. 

The words “to protect the rights of the remaindermen,” 
as stated by the testator in the first clause of the will, cannot 
have the effect to create an estate in remainder, as claimed 
for them in the construction of the will, in relation to the 
Montezuma land, nor to the devise and bequest made to the 
testator’s three youngest children, for the simple reason that 
the testator did not create any estate in remainder in the 
property thus disposed of by him, to be protected, but, on 
the contrary, having expressly revoked, by his codicil, the de- 
vise of the Rushin land, which was the only clause that did 
create an estate in remainder in any of his land, he then pro- 
vided a new and different mode for the protection of the 
property, by vesting the legal title thereof in a trustee for 
that purpose, with specified restrictions as to the disposal of 
the same. After the revocation of the devise of the Rushin 
ands, as contained in the first clause of the testator’s will, 
there was no estate in remainder in any land to be protected, 
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as none was created or devised by any other clause of the 
testator’s original will or codicil. It was the intention of 
the testator, and a paramount object with him in the exeey. 
tion of his original will, to protect the property in the hands 
of his children against imprudence or misfortune on their 
part, and especially on the part of John Micajah, to whom 
he had given a life-estate in the Rushin tract of land, with 
remainder to his children; for he expressly declares, that 
“should the said John Micajah attempt to sell said property, 
or become so involved that the same would likely be seized 
for his debts, I direct that the proper Court having jurisdic. 
tion shall appoint a prochien ami, or next friend, to protect 
the rights of the remaindermen in the premises in such way 
as shall be just and equitable,” and that was the restrictions 
and regulations which the testator imposed on his other chil- 
dren in the third clause of his will, not for the purpose of 
protecting remaindermen, when no estate in remainder had 
been created by the third clause of his will, as had been done 
in the first clause, but for their own protection against impru- 
dence and misfortune. After making his original will, the 
testator was not satisfied that he had sufficiently provided 
therein for their protection against imprudence or misfortune, 
and desired to change some of the provisions of his will, 
By the codicil he did change and expressly revoke that clause 
of his will which gave to his son John Micajah a life-estate 
in the Rushin land, with remainder to his children, and the 
only clause in the will which conveyed a life-estute in land 
to any of his children, or an estate in remainder to any of 
his grand-children, and provided another and different mode 
for the protection of the property against the imprudence or 
misfortune of all his children by the appointment of a trus- 
tee, and vesting in him the legal estate of all the property 
which he devised and bequeathed to them absolutely, re- 
straining their right to sell or dispose of the same without 
the written consent of such trustee or his successors. Con- 
struing the original will and codicil together, it was not the | 
intention of the testator to devise a life-estate in his land to 
any one of his children, with remainder to his grand-chil- 
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dren, and such is not the legal effect thereof, in my judgment, 
I am, therefore, of the opinion that the judgment of the 
Court below, in making the decree set forth in the record, 


should be reversed. 







McCay, J., dissented, but wrote no opinion. - 






Joun B. VANOVER é¢ al., plaintiffs in error, vs. W. H. 
TURNER, defendant in error. 










1. Ina motion for a new trial, if a brief of the testimony has been agreed 
upon by the counsel and filed in the Clerk’s office, and the Court has 
granted a rule nisi, it is error in the Court at the hearing to dismiss 
the motion because the brief of testimony was not approved by the 
Court. The granting of the rule nisi is a presumptive approval within 
the meaning of the rules of Court. 

2. A motion for a new trial, including the brief of testimony, may be 

amended in the same terms as other proceedings in the Superior Court. 










Motions for New Trials. Amendments. Before Judge 
HarreELL, Terrell Superior Court. November Term, 1870. 













This cause was ejectment. At May Term, 1869, there 
was a verdict for the plaintiff. A motion for new trial was 
made on various grounds; a brief of the evidence was made 
up and plaintiff’s attorney agreed that it was correct, but 
claimed that a certain deed mentioned therein should be set 
out in extenso; a copy of this deed was attached to said brief, 
and the motion in this shape was submitted to the Judge. 
He passed a rule nisi calling upon the plaintiffs’ counsel to 
show cause, at the next term, why a new trial should not be 
granted. From the record it appears that this rule nisi was 
issued after the brief was amended by the addition of the 
copy deed to said brief of the testimony. Whether this is 
true is made doubtful by the bill of exceptions. 

It states as follows: “At the next term, when this motion 
came on to be heard, the Judge, ex suo mero motu, dismissed 
the motion upon the ground that the brief of evidence in said 
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case had not been approved by the Court, and because said 
copy deed was not embodied in said brief, when in fact said 
copy deed was appended to said brief. Movants’ counsel 
offered then to embody the copy in said brief, and then sub- 
mit it to the Court for approval. This the Court would not 
allow, and without examining the brief of evidence, refused 
to hear the motion for a new trial.” His refusal to allow 
the brief amended as _ proposed, and his dismissal of the mo- 
tion, are assigned as error. 


H. Morean, A. Hoop, C. B. Wooten, for plaintiff in 
error, cited Ist Kelly, 252; 8th Georgia, 112; 7th, 436; 
Code, section 3661. 


F. M. Harper, Vason & Davis, by R. H. Crark, for 
defendant. 


McCay, J. 


1. Whether the agreement of counsel to the brief of evi- 
dence on a motion for a new trial supercedes the necessity of 
its approval and revision by the Court, does not seem ever 
to have been distinctly decided by this Court. The cases are 
numerous in which it is implied that the agreement of coun- 
sel is sufficient: Ist Georgia, 254; 3d, 220; 7th, 436; 8th, 
111; 10th, 93; 13th, 403. But in none of these cases was 
the point actually involved in the decision. 

In this case the Judge had granted a rule nisi for a new 
trial. The law requires the brief of the testimony to be 
filed, approved and revised, at the time the motion is made, 
and we think the act of the Court granting the new trial is 
a presumptive approval of the brief. If it has been agreed 
upon, nobody else, in such a case, can complain but the 
Judge, and having granted the rule, as it seems to us, he 
may fairly be presumed to have no cause of complaint. For 
myself, I think,-so far as the actual brief of the testimony is 
concerned, the agreement of the parties supercedes the neces- 
sity of the approval of the Judge. The rule of Court ap- 
plies to cases when application is ex parte. The parties 
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ii ee 
might consent to a new trial, and I am not able to see why 


they might not agree to the brief of the testimony. We put 
thecase, however, on the other ground. The granting of the 
rule nist was an approval, if the parties had agreed to the 






brief presented. 
2. Section 3429 of the Code is general, that all proceed- 


. ings may be amended at any stage of the cause, and we see 
no reason why, if the ends of justice require it, a motion for 
a new trial should not abide by the same law. 

Judgment reversed. 








Sena J. CHERRY, et al., plaintiffs in error, vs. THomas M. 
JONES, Ordinary, for use, ete., defendant in error. 










An action was brought on a guardian’s bond against the principal and 
securities, in the name of the Ordinary, for the use of the wards of the 
guardian, to recover damages for the alleged breach thereof by the 
guardian, and on the trial, the plaintiff offered in evidence the receipts 
of the guardian, acknowledging to have received from the executors of 
F. Cherry, deceased, the sum of $7,068 77, as the amount due by them 
to her as the guardian of her wards. The defendants offered to prove 
by one of the defendants that Sena J. Cherry, the guardian of her five 
minor children, received into her hands three negroes of the value of 
$3,000 00, one note on Whaley for $1,300 00 and one note on Reddick, 
the witness, for $1,350 00; that it was for said negroes and notes that 
the receipts of the guardian to the executors of Cherry were given; 
that no other property, except said negroes and notes, and some 
$700 00 worth of property which she bought at the sale, came into her 
hands; that witness paid his note in Confederate money, in 1868 or 
1864 ; that the consideration of the note on Whaley was a negro slave, 
and that Whaley has been since the war insolvent; that the guardian 
purchased said negroes at the sale of the property of F. Cherry at the 
price of $3,000, that when she afterward became guardian of the minor 
children, she, as such guardian, receipted the executors for the estate 
of said minors, that she and the executors included the price of said 
negroes in said receipt, that she held said negroes, and treated them as 
the property of said wards, and that said negroes were set free by the 
results of the war. The Court ruled out all this evidence and excluded 
the same from the jury, to which the defendants excepted : 

Held, That the Court below should have admitted the evidence to go to 

the jury, and have given to them in charge, the law applicable thereto. 























580 SUPREME COURT OF GEORGIA. 


Cherry ef al., vs. Jones. ae 


a a 
Held, also, That if Mrs. Cherry, before she became guardian of her mj. 
nor children, purchased the negroes in her own right at the executors’ 
sale of her deceased husband’s property, and was indebted to the ex. 
ecutors therefor, and after she became the guardian of her children, 
receipted to them for the amount due by her as so much money re. 
ceived from them due to her wards, and thereby cancelled her own jn. 
debtedness to them for the slaves so purchased, and charged herself, 
as guardian, with the debt as being due by her to her wards, it was, in 
law, a novation, and the original contract between her and the exeey. * 
tors, the consideration of which was slaves, was extinguished and atan 
end, and cannot be set up by the defendants in a suit on the guardian’s 
bond as being a debt, the consideration of which was a slave or slaves, 


Slave Debts. Relief. Before Judge HARRELL. ‘Terrell 
Superior Court. November Term, 1869. 


In 1859, Sena J. Cherry gave her bond to the Ordinary 
of said county for her faithful conduct as the guardian of 
Susannah M., Margaret A., Elizabeth A., and Georgiana Q, 
Powell, minors of F. C. Powell, deceased, and Peter W, 
Reddick, John D. Whaley and James M. Powell signed the 
same.as her securities. In 1867 the Ordinary, for the use of 
Mr. Dunbar and his wife, said Margaret A. sued said prin- 
cipal and securities on said bond, averring that the bond was 
broken by Mrs. Cherry’s failing to pay said Margaret’s share 
of the property of said minors, in her hands, as guardian, 
The defendants jointly pleaded that Mrs, Cherry received, as 
the property of said minors, only three slaves, then worth 
$3,000 00, a note on Wilkins D, Whaley for $1,300 00, one 
note on said Reddick for about $1,350 00; that the slaves 
were emancipated, Whaley is insolvent and his note never 
could have been collected, and that Reddick’s note was col- 
lected and its proceeds paid over to Mr. Avant, the husband 
of said Susan Powell, as part of her share; that when said 
bond was made, Reddick owned thirty slaves, worth $20,- 
000 00, and other property, worth $10,000 00; that he lost 
said slaves by the result of the war, and at its close he was 
worth but $5,000 00; that Whaley was worth, when the 
bond was given, $12,000 00, and that now, neither of the 
defendants are worth anything over and above what will 
pay their debts. 
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The plaintiffs counsel read in evidence the bond and two 
receipts, as follows : 


‘ Received of L. C. Sale and E. Wither, executors of F. Cherry, five 
thousand six hundred and eighty-six dollars and ninety cents, as part 
of the amount due Sena J. Cherry, as guardian of Susan M., Margaret A., 
Eliza A., Sena F., and Georgia A. Powell, minors of F. C. Powell, de- 
ceased. June 2d, 1860. Sena J. Cuerry, Guardian.” 





The other was by her, in same capacity, by which she ac- 
knowledged the receipt of $1,381 87, in full of the amount 
due her as such guardian from said executors, as such, and 
was dated the 25th of April, 1862. 

On behalf of the defendants, Reddick then testified that 
Mrs. Cherry received, as guardian of said five minors, three 
slaves worth $3,000 00, a note on Wilkins D. Whaley for 
about $1,300 00 and another on him, Reddick, for about 
$1,350 00, and that said receipts were given for these slaves 
and notes; that she received nothing else except about 
$700 00 worth of articles, purchased by her at the sale ;. (we 
suppose of Cherry’s property who seems to have been their 
guardian in his lifetime); that he, Reddick, paid his note in 
1863 or 1864, in Confederate currency ; that Wilkins Wha- 
ley’s note was given for a slave, and that Wilkins D. Whaley 
had been insolvent ever since the war. He further testified 
that Mrs. Cherry bought said slaves at the sale of Frederick 
Cherry’s estate, at about $3,000 00, and that when she, after- 
wards, became such guardian and signed said receipts, she 
and said executor included her bid for said slaves in said 
receipts, and that she held and treated said property as guar- 
dian. Upon motion of plaintiff’s counsel, all this testimony 
of Reddick was ruled out. Defendants’ counsel then proposed 
to prove by Reddick what he owned when he signed the 
bond, the loss of his slaves and what he was worth at the 
end of the war, and that Mrs. Cherry is insolvent. The Court 
rejected this evidence also. 

Plaintiff’s counsel then admitted that “the necessary ex- 
penses and board of said Margaret were worth $800 00.” 
The jury found for the plaintiff for $1,019 00 and costs. 
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Defendant’s counsel sued out their writ of error, saying the 
Court erred in ruling out and rejecting said evidence, and 
“in allowing a recovery in said action, either on account of 
the $3,000 00, the price at which she bid off said negroes at 
the sale, and also on account of the $1,300 00 note on Wij. 
kins D. Whaley, the consideration whereof is a slave. 

(This cause was continued for providential cause last term.) 


C. B. Wooten, for plaintiff in error. As to slave con- 
siderations, cited sec. 17, par. 1st Constitution Ga., 1868, 
and 39th Ga. R., 554, and the Relief Act of 1868. 


Hoyt & Smmons, for defendant, did not appear. 


WARNER, J. 


The Court below erred in ruling out the evidence offered 
on the trial as specified in the record. The evidence should 
have been submitted to the jury, and then the Court should 
have given to them in charge the law applicable thereto. 

Let the judgment of the Court below be reversed. 


James A. Foster, plaintiff in error, vs, THE STATE oF 
Georaia, defendant in error. 


Indictments for adultery, etc., under section 4460 of the Revised Code, 
cannot be found jointly against the man and the woman charged. And 
an indictment against both will be quashed on demurrer before trial. 


Indictment, Adultery, etc. Before Judge HarreELL, 
Randolph Superior Court, May Term, 1870. 


The indictment charged that “the said James A. Foster, 
a married man, and said Nancy Bigby, being a single woman, 
on the 28th day of October, in the year 1869, and on divers 
other days and times before and since that time, in the county 
aforesaid, did, then and there, unlawfully, and with force and 
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rms, commit adultery and fornication, by then and there co- 
habiting and having sexual intercourse together and with 
each other,” contrary to the law, ete. 

Counsel for Foster moved to quash the indictment, because 
he was jointly indicted with another and not separately. The 
Court refused to quash it. A jury was empannelled, Foster 
was tried and convicted. His counsel moved an arrest of 
judgment upon said ground and upon others not passed upon 
here. His refusal to quash the indictment or to arrest the 
judgment on said grounds, is assigned as error. 










Hoop & Kippoo, Joun T, Ciark, for plaintiff in error, 
cited section 4460 of the Code. 











S. W. ParKER, Solicitor General, by NEwman & Har- 
RISON, for the State. 


McCay, J. 







Section 4460 of the Revised Code, prescribing the penalty 
for adultery and fornication, or adultery or fornication, dis- 
tinctly provides that the defendants shall be “severally” in- 
dicted. It is a distinct offense in each. In fact, one may 
be guilty of adultery and the other of fornication ; and though 
the punishment is the same, yet the law, as well as the lexi- 
cographers, give a distinct name to each offense. Indeed, 
the moral guilt of the one married is greater than that of 
the one unmarried. Whether the distinct provision of the 
Code requiring several indictments is wise or not, is immate- 
rial. “Ita lex scripta est,” is sufficient. 

Nor is the waiver of an indictment a waiver of this ob- 
jection. The presentment must also be several. The form 
in the Code is the same, whether the grand jury indict or 
present: Section 4535, Revised Code. We think the de- 
murrer ought to have been sustained. 

Judgment reversed. 














Vou. x11- 38. 
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—_—— 


A. Saaw & Son, plaintiffs in error, vs. Joan McK, Guyy 
defendant in error. : 


On the trial of a claim case, it appeared that eight bales of cotton had 
been levied on as the property of H., the defendant in execution, to 
satisfy a judgment obtained against him in favor of the plaintiff there. 
in, dated the 12th of May, 1866, which cotton was claimed by A. Shaw 
& Son as their property, they having, as they alleged, purchased said 
cotton in pursuance of an agreement between them that the claimants 
should furnish provisions and supplies to enable the defendantin fi fa, 
to make a crop for the year 1866. The claimants did not attempt to en. 
force any lien upon the cotton under the provisions of the Code, if, 
indeed, they could have done so in this case. The jury found the 
property subject, and a motion made for a new trial on several grounds, 
which was refused by the Court: 

Held, That there was no error in the Court below in refusing to continue 
the case to enable the defendant to open the judgment on the state. 
ment of facts presented by the record, there being no affidavit showing 
such a statement of facts as would have authorized the judgment to 
have been opened. 

The Court charged the jury, ‘‘ that, if they should believe from the evi- 
dence, that the claimants under their contract with Hendry, had the 
right to demand the eight bales of cotton, and that Hendry was bound 
to deliver the same to him, in that case they should find for the claim- 
ants :”’ 

Held, That the charge of the Court, in view of the facts of the case, was 
quite as favorable to the claimants as they had a right to demand, and 
the evidence being conflicting on some of the main points involved, 
there was no error in the Court below in refusing to grant the new trial 
upon any of the grounds stated therein—the rejection of the evidence 
was not sufficient, for had it been admitted, it could not have changed 
the result under the law applicable to the facts of the case. 


Lien. Relief. Before Judge Harrety. Randolph Su- 
perior Court. May Term, 1870. 


On the 12th of May, 1866, Gunn obtained a judgmen- 
against Alexander B. Hendry. The fi. fa. issued thereupon 
was levied upon eight bales of cotton, as the property of 
Hendry, in November, 1866, and A. Shaw & Son claimed 
the same. ‘Subsequently, the fi. fa. was levied upon certain 
seed cotton, and Hendry filed his affidavit under the Relief 
Act to open and scale said judgment. 

When the claim case was called for trial, claimants moved 





ATLANTA, JANUARY TERM, 1871. 585 


Eanes 
Shaw & Son vs. Gunn. 


ations till the matter of scaling the judgment should 
be tried. The motion was overruled. 

Plaintiffs’ counsel then read in evidence the fi. fa.; proved 
that said eight bales were part of the crop raised by Hendry 
in 1866, and were, at the date of the levy, in the hands of 
Hendry’s warehouseman, and closed. The claimants and 
Hendry then testified, that, in the Spring of 1866, Hendry, 
having land and laborers, was unable to carry on his farm, 
and verbally agreed with Shaw & Son that if they would 
furnish him and his laborers with sufficient supplies to carry 
on said farm, they should have the crop made, so far as ne- 
cessary to repay them, and Hendry should have the excess, 
if any; that, pursuant to this arrangement, they furnished 
supplies, etc., amounting to $1,025 00; that Hendry made 
twenty-one bales of cotton that year, paid off his laborers, 
and, by consent of Shaw & Son, sold part of the crop to an- 
other person, to whom Hendry owed an account for supplies, 
at thirty cents per pound, and got all over his account in 
cash, and appropriated it to his own use; and that, after said 
levy, Hendry consented that they should take said eight bales 
at twenty-six cents per pound, in settlement of said account, 
and the account had been settled in that way. 

They proposed to testify that the laborers were about to 
leave Hendry because of his inability to pay them, and that 
this was prevented only by Shaw & Son pledging themselves 
and their store to the laborers for their wages. But the 
Court ruled out this evidence. The Court charged the jury, 
that if they believed, from the evidence, that claimants, un- 
der their contract with Hendry, had the right to demand the 
eight bales of cotton, and that Hendry was bound to deliver 
the same to him, they should find for the claimants. The 
jury found the property subject to said judgment. 

Claimants moved for a new trial, upon the grounds, that 
the Court erred in refusing the continuance and in rejecting 
said offered testimony, and because the verdict was contrary 
to said charge, against the law, and strongly and decidedly 
against the weight of the evidence. The Court refused a 
new trial and error is assigned on said grounds. 
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a 

E. H. Puatr; B. 8. Worri1t, for plaintiffs in error, ag 
to continuance, cited: Acts 1868, p. 149; 6th Ga. R,, 515; 
11th, 636. As to the verdict: 38th Ga. R., 116 ; Code, segs, 
1877, 1880. 


Hoop & K1ippoo, for defendant. 
WARNER, J. 


In looking through the record in this case, and consider. 
ing the errors assigned therein, we are of the opinion that 
the judgment of the Court below should be affirmed, and it 
is so ordered. 

Judgment affirmed. 


Catvin Watson, plaintiff in error, vs. B. F. Kemp, de- 
fendant in error. 


While, as a general rule, a party in possession of land will not be pro- 
tected against the payment of the purchase-money, yet, if the plea set 
up the fact that the possession did not accrue from the purchase, but 
that defendant was in possession, and that by fraud the note sued on 
was procured from him under misrepresentation of the party obtaining 
it, that he had good title, when he had not, such plea makes an issue of 
fraud which ought to be submitted to the jury. 


Failure of Consideration. Equity Jurisdiction. Before 
Judge HarrELL. Terrell Superior Court. May Term, 
1870. 


Kemp sued Watson on his promissory note for $200 00, 
dated the 3d of January, 1867, and payable to Kemp on the 
following Christmas. Watson pleaded that the note was 
given for lot number ninety-four, on which Watson resided 
on the 3d of January, 1867; that Kemp represented to him 
that he, Kemp, had a good title to said lot, which he made 
Watson believe; that these representations were false and 
made only to defraud Watson, and in consideration of said 
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note, Kemp turned over to him a quit-claim title to said lot, 
from one Weaver, to him, Kemp, with his, Kemp’s, transfer 
to Watson thereupon; Weaver had no title or interest in said 
land, and so told Kemp, but Kemp got said quit-claim from 
him expressly to cheat Watson, by pretending he had a title 
thereto, and threatening to oust Watson; Watson was igno- 
rant of these facts when he gave the note, and gave it to pre- 
vent being turned out by what he supposed was a good title. 
It being admitted that Watson was still in possession of the 
lot, upon demurrer, said plea was stricken. 

Watson’s counsel then proposed to amend said plea by 
averring, that at the time of giving said note, there was an 
outstanding title to said lot (unknown to him) which would 
be asserted against him, and proposed to tender back said 
quit-claim, and claim a rescission of said contract, and to ask 
for a verdict covering all the rights and equities of the par- 
ties, according to the facts of the case. The Judge said he 
would allow the pleadings to be so amended, but that defendant 
could not successfully defend against said note while he re- 
tained possession of the lot under purchase from plaintiff, 
and that, if Watson had any rights under said facts, they 
must be set up in a Court of Equity. Thereupon, the Judge 
granted a judgment against Watson for the amount due on 
the note. 

The striking said plea and said decision as to the amend- 
ment, etc., are assigned as error. 


F. M. Harper, R. H. Cuark, for plaintiff in error. 


C. B. Wooten, for defendant. | 


LocHRANE, C. J. 


It appears from the record that Kemp brought his suit 
against Watson on a promissory note given for a lot of land. 
Upon the trial, Watson filed his plea, alleging that the note 
was given for lot of land number ninety-four in the sixth dis- 
strict of Terrel county, on which he then resided ; that Kemp 
represented he had a good title to the lot, which he induced him 
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to believe ; that these representations were false, and intended 
to defraud him ; that when the note was given, Kemponly gaye 
him a quit-claim, made to him by one Weaver, that Weaver 
had no right, title or interest in the land, and had so told 
Kemp when he went to buy it, but he insisted on this quit- 
claim being made, and procured it with the special purpose 
of defrauding him, which he did by false representations, 
stating that he had the titles, and would proceed to evict 
him. Becoming alarmed, etc., he gave this note. These are 
the main averments of his plea. It appears that he offered 
to amend it by adding that there was in existence, a para- 
mount outstanding title which would be asserted against 
him. This plea was stricken by the Court below, and this 
constitutes the ground of error. 

We think the Judge erred in this ruling. The facts set 
up by this plea if true, (and for the purposes of this case 
they will be so regarded,) present a different question of 
law from that which it appears the Judge acted on. We re- 
fer to the rule of law laid down in 10 Georgia, 133. We 
readily recognize the authority that “a party will not be 
protected against payment of purchase-money whilst in pos- 
session of the premises.” But we do not recognize its appli- 
cation in the case at bar. Here the party who purchased 
was in possession at the time, and he had acquired no right 
by virtue of it. There was no advantage accruing to him as 
results from the ordinary purchase of lands. He was on the 
lot when Kemp came to him, pretending, as he alleges, to 
have good title, and the case set up by the plea is one of 
fraud in procuring this note, and questions of fraud in mat- 
ters of contract ought to be submitted to the jury. 

Judgment reversed. 
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Mapison Betx, plaintiff in error, vs. THE StTaTE oF 
GerorGIA, defendant in error. 





1. Under the Constitution of 1868, and by the laws therein adopted, the 
Superior Court has jurisdiction to hear and try criminal cases not in- 
volving life, or imprisonment in the penitentiary. 

2. In an indictment for larceny from the person, where the property sto- 
len was described as ‘‘twelve five dollars and one ten dollars notes, 
to-wit: United States promissory or bank notes of the value of seven- 


ty dollars,’’ etc.: 
Held, That, after verdict, it is too late to object to the description as in- 


sufficient, and as in the alternative. 


Criminal law. Certainty. Arrest of judgment. Consti- 
stitutional law. Before Judge HARRELL. Randolph Su- 
perior Court. May Term, 1870. 


Bell was, at May Term, 1870 of said Court, indicted for 
larceny from the person, in said Court. The indictment 
charged him with the larceny of “ twelve five dollars and 
one ten dollars notes, to-wit: United States promissory or 
bank notes of the value of seventy dollars.” Upon it he 
was then and there tried and convicted. His counsel moved 
in arrest of judgment, upon the grounds, that the Superior 
Court had no jurisdiction of said offense, and because the 
indictment is uncertain in that it charges him with the lar- 
ceny of notes “which were either United States treasury or 
bank notes.” The motion was overruled, and he was sen- 
tenced to the chain-gang for eight months or a fine of $75 00 
and costs. The refusal to arrest the judgment is assigned as 
error. 


Joun T. CLARK, for plaintiff in error, as to uncertainty, 
cited Ist Whar. Cr. L., secs, 294, 629, 630; Ros. Cr. Ev., 
101-2, 230, note 5. As to the jurisdiction: Irw’s R. Code, 
secs. 4344, 4345, 4245; Const. 1868, art. 5, sec. 3, par. 2, 
sec. 4, par. 1 and 2, compared with Constitution of 1865, 
art. 4, sec. 2, par. 3; Act of 29th Oct., 1870, pamph., 89. 


J. Krppoo, 8. W. ParKeEr, Solicitor General by NewMAN 
& Harrison for the State. 
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McCay, J. 


The Constitution of 1868, Article V., section 1st, declares 
that “the judicial powers of this State shall be vested in a 
Supreme Court, Superior Court, Courts of Ordinary, Jus- 
tices of the Peace, commissioned Notaries Public, and such 
other Courts as may have been or may be established by law.” 
Section 16th of the same article abolishes the County-Courts, 
Section 14th abolishes the Inferior Courts. So that at the 
date of the adoption of the Constitution, the only Courts in 
existence in Georgia, were the Courts mentioned in section 
Ist, of Article V., as quoted above. 

The District Court, contemplated by the constitution, was 
dependent upon legislation for its establishment, since its 
Judges were to receive “such stated compensation, in their 
respective districts, as may be provided by law.” The other 
Courts provided for needed no legislation to put them in 
operation, since the constitution adopts the Code, which fully 
provides everything necessary for their complete establish- 
ment and operation. 

It results that the Convention contemplated that in the 
several Courts mentioned in Section Ist Article V., was 
vested the whole civil and criminal jurisdiction of this State, 
except as the Legislature might otherwise provide or had 
provided. Now, as there had been no legislative provision 
for the trial of criminal cases, not involving life or impris- 
onment in the penitentiary, by any other than the Superior 
Courts, (except the County-Courts whieh were abolished), 
it follows that the Constitution contemplates some one of 
these specified Courts was to have the jurisdiction to try 
minor offenses until the Legislature should prescribe another 
tribunal. The constitution adopts the Code as the law of 
the State, when it does not conflict with the constitution. 
By that Code, everywhere, the jurisdiction over all criminal 
cases, is in the Superior Court. The very fact that no crim- 
inal can, by the Code, be put upon his trial except upon an 
indictment by the grand jury, coupled with the fact, that 
after the abolition of the County-Court, there was no Court 
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vith # grand jury but the Superior Court, attest that the 
Superior Court was the Court to which the Convention sup- 

they had entrusted this jurisdiction, until the Legis- 
lature should otherwise prescribe. So, too, the Act of Octo- 
ber 7th, 1868, clothing Notaries and Justices with jurisdic- 
tion over crimes of a lower grade than felony, prescribes 
(section VII.) that if the accused shall refuse to waive “ in- 
dictment by the grand jury,” he shall be committed as here- 
tofore practiced by the Courts in this State. Committed, 
how and for what purpose? To be tried before the Superior 
Court. So, too, section 6th of the II. Article of the Con- 
stitution of 1868, transfers to the Superior Court the crim- 
jnal as well as the civil proceedings of the County-Court. 
Now the County-Courts had no criminal jurisdiction except 
in cases not felonies. 

The form of words by which the Constitution confers the 
jurisdiction on the Superior Courts over offenses less than 
felonies, is not as precise as it might be. It gives to the Supe- 
rior Court “ exclusive jurisdiction over cases of felony,” seem- 
ing to take it for granted that this carried with it a jurisdic- 
tion over other offenses, concurrently with any other Court the 
Legislature might establish, with jurisdiction over such of- 
fenses. And it is in almost identical language that previous 
Constitutions have conferred this jurisdiction. 

The Constitution of 1798, says: ‘The Superior Courts 
shall have exclusive jurisdiction in all criminal cases, except 
as relates to people of color, etc., and except in all other 
minor offenses committed by free white persons which do not 
subject the offender to loss of life or limb, or confinement in 
the penitentiary ; in all such cases Corporation Courts, etc., 
may be vested with jurisdiction.” This language grants ex- 
clusive jurisdiction in all criminal cases, except, etc.; yet, 
even after these Corporation Courts were established and ju- 
risdiction was conferred upon them, it was never supposed 
that the Superior Court did not have jurisdiction concurrent- 
ly with these Courts. In other words, it was understood 
that the word “except,” applied only to the word “ exclu- 
sive” and qualified only it, leaving the jurisdiction universal. 
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So, too, the Constitution of 1861 grants to the Superior 
Court exclusive jurisdiction in all criminal cases, except vio- 
lations of road laws, offenses of people of color, and cases 
not felony: Art. 4, sec. 2, par. 3, Constitution of 1861, 

The Constitution of 1865 uses the same language, It 
gives “exclusive jurisdiction to the Superior Courts in all 
criminal cases, except as relates to fines for neglect of duty, 
contempts of Courts, violation of road laws, obstruction of 
water courses, and in all other minor offenses which do not 
subject the offender,” ete. And then adds, “jurisdiction in 
all such cases shall be vested in such County-Courts and Cor- 
poration Courts, or such other judicatures or tribunals as now 
exist, or may hereafter be constituted, under such rules and 
regulations as the Legislature may have directed, or may 
hereafter, by law, direct.” The County-Courts were establish- 
ed under this clause, and jurisdiction was given to them over 
offenses not felonies. Yet, from 1865 to 1868 the Superior 
Courts continued to exercise jurisdiction over such offenses, 
It may, therefore, fairly be said that, since 1798, the Superior 
Courts have exercised jurisdiction over minor offenses, by 
virtue of a grant of exclusive jurisdiction over felonies, since, 
in each of the constitutions, the grant has taken this form, in 
substance—“ Exclusive jurisdiction over all criminal cases, 
except cases not felonies.” Nor has either of the Constitu- 
tions of 1798, 1861 or 1865 any clause specially conferring 
concurrent jurisdiction, with the Corporation or other Courts, 
upon the Superior Court, of cases less than felonies. 

A construction of words so long concurred in and so uni- 
form, is unanswerable. We may, therefore, fairly say that, 
as the constitution confers exclusive jurisdiction upon the Su- 
perior Courts of felonies, and leaves misdemeanors to be vested 
by the Legislature until the Legislature otherwise provides, 
the Superior Court was intended to have, also, that jurisdiction. 

The idea of ‘the Convention seems to have been, that the 
Courts mentioned in the Ist section of Article V., were to 
exist without interference by the Legislature, and, by adopt- 
ing the Code, they furnished said Courts with the full ma- 
chinery and authority for performing every judicial function, 
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civil or criminal, that was not by the Constitution denied to 


any Court. The Act of 1870, in terms, conferring this juris- 
diction upon the Superior Court, proves nothing. It is very 
common and very wise, also, for the Legislature to pass Acts 
to settle matters in dispute, even though they but affirm what 
has previously been the law. Without doubt, if the Consti- 
tution did not give this power to the Superior Court, it was 
competent for the Legislature to confer it, since the Constitu- 
tion, in express terms, declares that the Superior Courts have 
“such other powers as shall be conferred on them by law :” 
Article V., section 3, paragraph 2, Constitution of 1868. 

2. Upon the other point made in this case, we do not 
doubt but that the description of the property alleged to 
have been stolen might have been more precise. But we 
do not think the defect is so gross as to sustain a motion in 
arrest of judgment. The indictment charges the defendant 
with stealing “twelve five dollars and one ten dollars notes, 
to-wit: United States promissory or bank notes, of the value 
of seventy dollars.” The description of the notes is con- 
fused, it is true, but after verdict and with the remembrance 
that the jury must have been satisfied by the proof that the 
defendant did steal notes answering substantially the des- 
cription, we think the objection comes too late. 

Our Statute, Code, section 4536, provides that all objections 
which go merely to the form of the indictment shall be made 
before trial, and no motion in arrest of judgment shall be 
sustained for any matter not affecting the real events of the 
offense charged in the indictment. 

This is only matter of description of the thing stolen. 
Very evidently the pleader meant to describe United States 
Treasury notes. He calls them promissory or bank notes. 
They are promissory notes, and as they are used as money 
they are often called by the people bank notes, because they 
have for years been accustomed only to see paper money, in 
the shape of bank notes. 

We do not suppose the pleader meant Treasury notes or 
notes of National Banks; that, perhaps, would be objection- 
able as in the alternative. Our understanding of the words 
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is, that, by the words promissory or bank notes, he intended 
the same thing, to-wit: they were promissory notes, with the 
similitude of bank notes, printed on bank note paper, and 
ornamented with engravings, as bank notes are, and passing 
as money. We think, therefore, this was an objection going 
only to the form of the indictment. 


JouN SEALY, plaintiff in error, vs. Eowarp Kurryer, de- 
fendant in error. 


When the landlord rents lands and tenements to another for a fixed time, 
or at the will of the landlord, the tenant has only a usufruct in the 
premises, which he cannot convey to another, except by the landlord's 
consent. 


Landlord and Tenant. Before Judge Harrevy, Terrell 
Superior Court. May Term, 1869. 


On the 17th of May, 1869, the attorney of John Sealy, 
as agent of Mrs, Sealy, made affidavit that Kuttner was in 
possession of certain land therein described only as “ tenant 
by sufferance,” and “ not under contract for rent from Sealy, 
agent, nor by contract with any other person authorized to 
rent the same,” and a warrant issued thereupon to give Sealy, 
agent, possession of the same. Kuttner, by counter-affi- 
davit, stated that he was not holding under Sealy, agent, 
nor under any one holding under him, but that he is “in pos- 
session, legally, under contract for rent for the year 1869.” 

On the trial, the following undisputed facts appeared, 
Sealy, agent, as aforesaid, rented said premises for 1868 to 
Watts, who remained in possession till March, 1869, and 
then rented the same to Kuttner for the balance of 1869, and, 
under Watts, Kuttner took possession, was in possession 
when this proceeding was begun, and on demand, refused to 
give up the premises to Sealey, agent. The facts testified to 
further, were these. Sealy testified that Watts’ time expired 
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the Ist of January, 1869, and that he remained thereafter in 
possession without authority, Sealy having refused to rent it 
to him for 1869 because he had not paid the rent for 1868. 
Further, he said, he did not authorize Harper to rent the 
premises for 1869, but had said to him, if he saw any one 
wishing to rent them, to send such person to him, Sealy. 
Harper did afterwards tell him he had rented the property 
to Watts for 1869 and offered him Watts’ notes for rent for 
1869, but Sealy refused to take them, He said that when 
he made the demand on Kuttner, he said if legal proceedings 
were taken so as to release him from Watts, he would rent 
the premises from Sealy, agent. 

Plaintiff’s counsel offered to show that Watts was insol- 
vent, but the Court would not allow that. 

Kuttner testified, that about March, 1869, he rented the 
premises from Watts for the balance of that year, knowing 
that Watts rented it from Sealy, agent, for 1868, and sup- 
posing he had also for 1869, and that when said demand was 
made he said if Sealy, agent, did dispossess him by law he 
would pay him the rent instead of Watts. 

Harper testified, that he was authorized by Sealy, agent, 
to rent the premises for 1869, did rent them to Watts for 
that year and take his notes, but that Sealy would would not 
accept them. There was evidence as to the value of the 
premises per annum. 

Plaintiff’s counsel requested the Court to charge the jury : 
Ist. That if Watts’ term expired on the Ist of January, 
1869, then he had no right to rent to the defendant, and if 
defendant thus got possession, plaintiff should recover the 
possession, 2d, That if Harper was authorized to rent the 
premises for 1869, and did rent them to Watts for that year, 
Watts could not, without the landlord’s consent, sub-let to 
defendant, and if defendant got possession thus, without the 
landlord’s consent, plaintiff should recover. The Court 
charged the first request, and that if the facts of the second 
request were shown, plaintiff should not recover. The jury 
found for the defendant. Error is assigned upon said charge, 
and rejection of the evidence of Watts’ insolvency. 
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Johnson vs. Janes et al. 
i. 
Vason & Davis, by Joun T. Ciark, for plaintiff in er. 
ror. 


¥F. M. Harper, by R. H. Cuark, for defendant. 
WARNER, J. 


The Court below erred not in charging the jury as requested 
by plaintiff’s counsel, but in charging to the contrary there- 
of, as set forth in the record. When the relation of landlord 
and tenant exists between the parties, the tenant has only a 
usufruct in the land, which he cannot convey, except by the 
landlord’s consent: Code, section 2253. 

Let the judgment of the Court below be reversed. 


MARGARET JOHNSON, by her next friend, plaintiff in error, 
vs. JOHN JANES et al., defendants in error. 


Where a bill is filed by a ward, through her prochein ami, against her 
guardian, and it appears from the facts of the bill that the matter of 
complaint is against the guardian for disposing of her property unlaw- 
fully : 

Held, That a Court of Equity has jurisdiction of the subject-matter, and 
such ward may institute suit against her guardian by her next friend 
for the assertion and vindication of her rights in the premises. 


Parties to Actions. Before Judge Harrewy. Terrell 
Superior Court. May Term, 1870. 


The bill of Margaret Johnson, by her next friend, against 
Janes and Ware, made this case: Her father died, leaving 
to her a considerable estate. Janes was qualified as her 
guardian. At the administrator’s sale, one Johnson bid off 
lot number one hundred and ninety-three, in said county, 
and Janes stood or agreed to stand his security for the pur- 
chase-money. In 1862 or 1863, Johnson agreed to turn over 
his bid to Janes; Janes agreed that the administrator should 
make him, as guardian of Margaret, a title to said land, and 
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accept from Janes, as payment therefor, Janes’ receipt, as 


guardian for the amount due on Johnson’s note, which was 
to becancelled. All this was done except that the adminis- 
trator conveyed the land to Janes, individually. Afterwards, 
Janes conveyed said land to his father-in-law, Ware, who, 
at the time, knew all the foregoing. Ware has ever since 
held the land as his own, and refuses to give it up to her. 
With suitable averrments as to the value and rents, she prayed 
that the said conveyances be set aside, that Ware be decreed 
to convey said land to Janes, as guardian for her, and pay 
P the rents reasonably due. 

Upon a demurrer, upon the ground that Janes was her 
guardian, as shown by the bill, and that he alone could sue 
for her property, the Court dismissed the pill. That is as- 
signed as error. 





















Vason & Davis, R. H. Cuark, for plaintiff in error. 







C. B. Wooten, A. Hoop, for defendant. 
LocHRANE, C. J. 






The record in this case presents but a single point for ad- 
judication. Janes, the defendant, is the guardian of Marga- 
ret Johnson, and was such at the time of the institution of 
the suit. The Court dismissed the bill filed by her next 
friend against him, in which she avers sufficient equity to 
otherwise sustain her case, upon the sole ground that, hav- 
ing a guardian, she could not bring suit by prochein ami 
against her guardian. 

We will not go into the merits of the case, but will dis- 
pose of the question made, by holding that the Judge com- 
mitted error. 
Judgment reversed. 
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sername asses nearness 
James D. LEONARD, trustee, plaintiff in error, vs. W. F 


PoWELL, trustee, defendant in error, 


1, A trust-estate is ordinarily liable for necessaries for its protection and 
preservation, and, to the extent of the income, for necessaries for the 
use of the beneficiaries who are in want, unless the trust-deed other. 
wise provides, but it is not error in the Court to refuse to give this prin- 
ciple of law in charge to a jury, in a case which turns wholly on anal- 
leged express contract with the trustee, and where there is no evidence 
from which the implied liability of the trust-estate can be lawfully ag. 
sumed. 

. Where there was a trust-estate in Randolph county, in the possession 
of a trustee, for the wife of A and A with his family lived on a farm 
in Early county, and articles were furnished to A and used by him in 
the support of his wife and family, the law will not presume that the 
wife of A is in want, and charge her trust-estate in Randolph with the 
articles simply becquse it is proven that the trustee has not supplied her, 


Trusts and Trustees. Before Judge HARRELL. Randolph 
Superior Court. May Term, 1870. 


This was complaint in favor of James D. Leonard, trus- 
tee for his wife, Ann E. Leonard, and their minor children, 
against Watson F’. Powell, trustee of Sarah A. Powell and 
her children, (said Sarah A. being the wife of J. S. Powell,) 
upon an account, alleging that the goods and articles fur- 
nished were for the benefit of the trust-estate, and for the 
support and maintainance of the said Sarah A. Powell and 
her children, and setting forth a description of the trust prop- 
erty. The cause was submitted upon the following proofs, 
to-wit : 

James D, LEONARD testified that the account sued on was 
correct ; that the articles set forth in the account were actu- 
ally sold and delivered to the family, consisting of the wife 
and children of J.S. Powell and Sarah A. Powell; that 
they were goods suitable and necessary for the family ; that 
Watson F. Powell resided in Randolph county, some thirty 
miles from where his mother resided in Early county; he 
did not know whether or not W. F. Powell, trustee, had con- 
trol of the plantation in Early county, nor whether he fur- 
nished the family with anything whatever; that W. F. 
Powell did not have personal control of the property in Early 
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county ; that J. S. Powell, the father, arranged and controlled 
it, did the buying and selling for the family, so far as the 
business was concerned in Early county. 

The trust property consisted in the plantation in Early 
county, where the family resided, and the plantation in Ran- 
dolph county on which the trustee resided. In regard to 
the goods sold and articles furnished to carry on the Early 
county farm, in 1866, he said that he and J. S. Powell made 
the contract to farm together, witness furnished the place 
joining Powell’s farm and the stock, etc.; J.S. Powell fur- 
nished the farm on which he lived and the stock, ete., that 
W. F. Powell, trustee, was not present at the making of the 
contract ; that J. S. Powell was without means to carry on his 
farm, and witness agreed to furnish out of the trust fund which 
he had, the provisions, money, etc., to make the crop, which 
he did furnish, as set forth in the account, and that the arti- 
cles were for the family and plantation in Early county, and 
that they could not have made a crop in Early county and 
subsisted without them; and that he never had received pay- 
ment for them. He said the first contract was made with 
J. 8. Powell, individually, witness at that time not knowing 
that the property held by him was trust property, and af- 
ter finding out that there were judgments against J. 8. Pow- 
ell, and that the property was held in trust, he demanded a 
new contract, so as to be secure in what he paid out and ad- 
vanced, which new contract was made by J. S. Powell, as 
attorney and agent for W. F. Powell. (Both these contracts 
were exhibited to the witness and recognized, but neither of 
them were read in evidence to the jury.) Witness said that W. 
F, Powell was not present when either of these contracts were 
made, nor did he know of his own knowledge, if the trustee 
ever authorized any one in any manner to make any contract 
forhim. W. F. Powell, trustee, was only on the plantation 
two or three times during the year; never had from W. 
F. Powell during the year any direct recognition of the con- 
tract or the agency of his father in making it, but he knew 
how they were farming together, and that witness was fur- 
nishing «!! the supplies. 
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At the close of the year witness applied to the trustee for 
payment of the account; he recognized the account, did not 
dispute any item in it, and made promises to settle it; sot 
several days to meet witness at Cuthbert to settle it, but said 
he wished to have his father present to see that all the items 
were correct ; he agreed to meet witness at Mr. Fielder’s of. 
fice that he might make the calculations and see that the set- 
tlement was correct. At the first contract no one was pres- 
ent but J. S. Powell and children ; at the second contract no 
one was present but Mrs. Powell and her son, A. W. Powell, 
also witnessed it. 

B. F. Leonarp testified, that he was on the place a part 
of the year, and, as agent for his brother, furnished a part of 
the articles and knows that W. F. Powell, trustee, was there 
several times and was aware of how his brother and J.§, 
Powell were carrying on business; knows that W. F. Pow- 
ell, trustee, did recognize the account after it was made, and 
agreed to meet his brother and settle it. 

W. F. Powe tt, trustee, defendant, testified, that the place 
on which he lived, in Randolph county, was held in trust 
for Sarah A. Powell; he did not hold the place in Early in 
trust for her; did not know, of his own knowledge, how the 
place in Early was held; did not have personal control and 
supervision of the affairs of the family ; did no buying and 
selling for them ; did not furnish any supplies for them, either 
of food or clothing; did not know the terms of the contract 
between his father and J. D. Leonard, or how they were car- 
rying on business; never appointed J. S. Powell an agent to 
make a contract for him as trustee, and never ratified any 
contract made by him as such; did not agree to settle the ac- 
count after it was made; did agree, several times, to meet Mr. 
Leonard to have a settlement between him and his father, as 
there was a falling out and bad feeling between them, and 
witness thought it proper for him to be present; his father 
and mother never made any demands on him for necessaries ; 
if they had he would have furnished them; witness thinks 
that many of the articles in the account were not suited to 
the circumstances of the family. 
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The Court charged the jury as follows: 

1. If W. F. Powell, the trustee, contracted with the plain- 
tiff to furnish the articles charged in his account, and they 
were furnished by him, and they were suited to the circum- 
stances of the cestui que trust, or for the benefit of the trust- 
estate, then the trust-estate, in the hands of the trustee, was 
liable, and it was their duty to find for the plaintiff. 

2. If J.S. Powell was the agent of W. F. Powell, the 
trustee, and was specially appointed by him for that purpose, 
and as such agent he made the contract, and the goods were 
so furnished, or he afterwards, with full knowledge of what 
J. 8S. Powell had done, ratified it, then the trust-estate is lia- 
ble as if the trustee himself had made the contract. 

3. But if the trustee did not make the contract, or J. S. 
Powell was not his agent specially appointed for that pur- 
pose, or subsequently, with a full knowledge of what had 

‘been done, ratify it, the trust-estate was not liable on J. 8S. 
Powell’s contract. 

4, The trustee and the trust-estate is not liable to the 
plaintiff for goods and money furnished the cestui que trust, 
under any contract, unless the contract was with the trustee 
or his special agent for that purpose, or was afterwards rati- 
fied and approved by him; and the plaintiff, if he did so 
furnish goods, without such contract or ratification, could 
only look to the person with whom he contracted, and not 
to the trust property, for payment. 

The counsel for the plaintiff asked the Court, in writing, 
to charge— 

That the trust property was liable for goods and necessa- 
ries suited to the condition in life of the cestuc que trust, if 
the trustee failed to furnish them, and that whether there 
was a special contract with the trustee or his agent, or not. 
And that the trust-estate was liable for money and goods 
furnished for the benefit of the trust-estate, whether there 
was a contract made or ratified by the trustee or not. Which 
charges the Court refused. The jury found a verdict for the 
defendant. 

Plaintiff moved for a new trial, upon the ground that the 
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jury found contrary to the evidence, and that the Court erred 
in the charge to the jury, and in refusing to charge as re. 
quested. This motion the Court overruled, and that is ag. 
signed as error. 


H. FiewpeEr, for plaintiff in error. 


L. S. Cuastarn, B.S. Worrixt, for defendant. 


McCay, J. 


1. We do not doubt but that, as a general rule, a trust. 
estate is liable for necessaries furnished for the protection, 
preservation, and often, for the improvement of the trust 
property: Revised Code, section 3301. So, too, we recog. 
nize the right to charge the estate, under proper circum- 
stances, with the debts of the cestuc que trust. Necessarily, 
however, this must depend upon the nature of the trust, 
The beneficiary may have power to charge the estate at will, 
or may have only a right tothe income, or may charge either 
only to a limited extent, or ina particular way. And no 
general rule can be laid down, depending, as each case must 
do, on the nature and extent of the interest of the beneficiary 
in the property. 

In this case, we do not see how, fairly, the jury had any 
right to have the rule explained tothem. The case turned 
wholly on the contract of the trustee. Under the evidence, 
if the plaintiff was entitled to recover at all, it was on the 
idea that Mr. Powell, the father, was the agent of the trus- 
tee, or whether, if he was not at first the agent, the trustee 
had not ratified and recognized his acts as acts done for him. 
This question was fairly submitted to the jury; there was 
evidence pro and con upon it, and the jury having passed 
upon it, the Court could not properly disturb the finding. 

We do not intend to say that every contract a trustee, even, 
may make will bind the trust property. That will depend 
upon the powers granted to him and upon the nature of the 
contract. We think the evidence in this case is very meagre, 
so far as it bears upon the liability of the trust-estate for this 
account, independent of the contract. 
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The trust property seems to be in Randolph county. The 


beneficiary and her children reside with the husband, in 
Early, and these goods were furnished to the husband to carry 
on his farm in Early. The Early county property may, or 
may not, be trust property for the use of Mrs. Powell. One 
of the witnesses does say it was trust property, but who was 
the trustee and for whose use it was held, does not appear. 

The defendant, the trustee of the Randolph property, the 
only property a recovery here would bind, distinctly declares 
he knows nothing about the Early property. There is, there- 
fore, absolutely no evidence to bind the trust-estate, in the 
hands of the defendant, with the value of these goods, on 
the ground that they were furnished to protect, preserve or 
improve the trust property in his hands, since there is no 
connection proven at all between these goods and the only 
trust property, to-wit: the Randolph, the defendant holds as 
trustee. 

2. The only other ground on which the plaintiff ’s case can 
be put is, that these goods were necessaries for the beneficia- 
ries. Upon this point the only evidence was, that the trus- 
tee, Mr. Powell, had not supplied his mother with a support. 
Is this enough? We think not. She had a husband; she 
was living in another county with him, on a place which 
seems to have belonged to some of them. Had the Court or 
jury any right to presume she was in want? The basis of 
the right to recover in such cases is, that the cestwi que trust 
is in want, that the plaintiff has supplied that want and 
equity ought to remunerate him. 

Besides, the trust deed was not produced. It may be that 
the beneficiaries have no right, under the deed, to charge the 
corpus—perhaps, not the income. It would be striking very 
much in the dark to subject trust property to a judgment 
upon such loose proof. Judgments are solemn things and 
Courts ought to know exactly what they are doing when 
they make them. 
Judgment affirmed. 
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aaa A 


Leroy Browy, plaintiff in error, vs. R. N. Reep & Coy- 
PANY, defendants in error. 


This Court will not set aside the verdict of the jury on questions of fact 
fairly submitted to their consideration, without such verdict is strongly 
and decidedly against the weight of the evidence ; and in cases where 
the plaintiff or defendant are witnesses for themselves, their interest 
goes to their credibility, to be judged of exclusively by the jury, 


Party as Witness. New Trial. Before Judge Harrett, 
Terrell Superior Court. May Term, 1870. 


Orr, Brown & Company, on the 23d of June, 1867, gave 
R. N. Reed & Company their promissory note for $2,443 54, 
due the Ist of November, 1867. On the Ist of January, 
1868, Leroy Brown mortgaged to R. N. Reed & Company 
certain described lands, partly in Terrell county and partly 
in Calhoun county, to secure $5,033 63 due to R. N. Reed 
& Company by said Brown and said Orr, Brown & Company, 


endorsed by a note dated June 22d, 1867, and due Ist Nov- 
ember, thereafter, for $2,443 54. The aggregated indebt- 
edness is entitled to a credit of $2,066 03, paid by Brown, 
leaving due to mortgagees, at that time, $3,000 00. (The 
date of the note, as recited in the mortgage, is evidently a 
mistake—it should be 23d.) On the 17th of September, 
1868, Brown paid on said note $282 52. 

At May Term, 1869, of Terrell Superior Court, R. N. 
Reed & Company petitioned for the foreclosure of said mort- 
gage on all of said land. A rule nisi was entered upon the 
minutes and was in the usual form, but it was not signed by 
anybody. As the record appears, the sheriff returned, upon 
the petition, that he had served Brown “ personally with a 
copy of the within rule nisi.” 

At November Term, 1869, of said Court, Brown filed the 
following objections to the foreclosure: Said rule, as served 
on him, is signed by nobody, and has no certificate showing 
that it is part of the minutes of said Court; and that he had 
paid the note in cotton. 

Upon the trial, the parties proceeded directly to the contest 
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as to said payment, taking no notice of the alleged defect in 
service. As to a payment there was no dispute, but one of 
the plaintiffs testified that they had credited Brown’s open 
account with part of the amount paid and had credited the 
note with the balance, only, and that the payment was made 
without any instructions as to application. On the other 
hand, Brown admitted that he owed the open account, but 
testified that it was expressly understood and directed by him, 
at the time of payment, that it should be applied to the ac- 
count. Each party gave, in extenso, facts going to show his 
statement to be true. The jury found $2,310 68 to be due 
on the note and a rule absolute for the foreclosure of the 
mortgage was taken. Brown moved for a new trial upon the 
grounds, that the verdict was contrary to law, the evidence, 
and equity ; because the foreclosure, as to the land in Calhoun, 
in Terrell Superior Court, was illegal ; and because of proper 
service as aforesaid. The Court said that the question of 
jurisdiction as to the Calhoun land, and as to the service, 
were not made, and refused a new trial. This refusal is as- 
signed as error. 






















Lyon, DEGRAFFENRIED & IRVIN, for plaintiff in error. 


C. B. Wooten, for defendants. 






LucHRANE, C. J. 






In this case it appears that Brown owed Reed & Com- 
pany a debt, for which he executed a mortgage, and this liti- 
gation arises on its foreclosure. The whole matter before us 
is, whether the jury found contrary to the evidence, and the 
solution of that question depends upon the price which is to 
be credited for six bales of cotton. On the 1st January, 
1868, when the mortgage was executed, the parties agreed 
that the balance due to Reed & Company was $3,000 00. 
Brown introduced himself as a witness, and proved that since 
the execution of the mortgage he had sent twelve bales of 
cotton to Reid & Company. Six bales were sent early in 
January, and were received, sold and credited by Reed & 
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Company at some twelve cents a pound, or market value 


Brown says that he sent these bales under a contract that if 
Reed & Company used them or sold them before the time 
the mortgage debt fell due he was to pay twenty-five cents 
per pound. The other six bales were sent in September, and 
Reed & Company allowed and credited him with twenty-five 
cents per pound. Orr, a member of the firm of Orr, Brown 
& Company, testifies he was present at the execution of the 
mortgage, and did not hear Reed agree to give Brown twenty- 
five cents per pound for the six bales sent in January. Mr, 
Reed testifies that Orr wrote him to know if he would take 
six bales of cotton at Dawson at twenty-five cents per pound, 
which he did, and which is so credited. The account cur- 
rent was in evidence. 

Upon reviewing this evidence we do not hold that the 
jury found contrary to the evidence. There are many rea- 
sons why the jury should have found as they did in regard 
to the six bales shipped in January, and have believed Mr. 
Brown mistaken in his recollection. In the first place, he 
was the defendant, and this fact alone goes to the credibility 
of a party. No matter how honest or how honorable, the 
law imposes this on his privilege of being witness and party. 
In the second place, the contract to give twenty-five cents 
per pound, when the market price was twelve cents was a 
circumstance for the jury to consider. In the third place, 
the manner of statement, “that if he sold or used them be- 
fore the mortgage fell due,” when the time that had to elapse 
from January Ist to the 1st September thereafter could hardly 
be held as reasonable time to hold cotton on storage. 

Again, Mr. Brown owed Reed & Company, and Reed, by 
the evidence, came to Dawson, and while there took a mort- 
gage for his debt, and the jury might have held that the six 
bales were sent as a payment, and that the fact of its being 
sold and credited evidences this. Again, the jury might 
have looked to Orr’s testimony ; present at the execution of 
the mortgage, not hearing such contract, they might have 
looked to his close relationship both to Brown and Reed, and 
argued from his not knowing it that it might have been a mis- 
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take. Again, Orr’s writing to Reed about his giving twenty- 
five cents per pound for the cotton sent in September, might 
have been weighed by the jury. In fact, divers propositions 
may have entered into their consideration of the case, and 
we think that the verdict is sustained by the evidence, and 
upon the well settled rule of this Court, we will not interfere 
to set aside the verdicts of juries in cases of this character. 
Inasmuch as counsel in this case are willing to allow the 
deduction from the judgment to the amount stated in ac- 
count, we affirm the judgment in this case with directions to 
write off the sum necessary to reduce the judgment to $2,- 
161 90. 
Judgment affirmed. 















Joun M. Hit, administrator, plaintiff in error, vs. GEORGE 
BEALL, defendant in error. 






An action was brought by the plaintiff, as administrator, to recover the 
possession of a piano from the defendant, as the property of his intes- 
tate, and, upon the trial, he failed to introduce his letters of adminis- 
tration in evidence, or to prove the actual possession of the piano by 
him as such administrator, before the commencement of the suit, al- 
though there was evidence that the piano had been appraised as the 
property of the intestate : 

Held, That the plaintiff did not show such evidence of title as would au- 

thorize him, as administrator, to recover the possession of the piano 

from the defendant, who claimed to hold it adversely to the plaintiff's 

intestate, and that there was no error in the Court below in granting a 

non-suit. 



















Non-suit. Before Judge HARRELL, Terrell Su- 
May Term, 1870. 


Trover. 
perior Court. 






John M. Hill, as administrator of A.C. Hill, brought 
trover against Beall for a piano, alleged to have belonged to 
intestate, and to be in Beall’s possession. Beall pleaded 
that intestate, in his lifetime, sold the piano to one Duncan, 
and teok his note for $300 00 therefor, and that said note 
was in the hands of said administrator. 
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Plaintiff’s attorney testified that A. C. Hill died in Feb. 
ruary or March, 1867; plaintiff is his administrator; as 
plaintiff’s attorney he demanded the piano from Beall, who 
would not deliver it, saying that Duncan bought it from jp. 
testate and gave it to Mrs. Beall, Duncan’s daughter; that 
he supposed it was the property of intestate till his brother. 
in-law told him of said purchase. He admitted that said 
note was given for the piano and was sent to him by plain- 
tiff, in Duncan’s lifetime, to be delivered to Duncan, but 
said that Duncan died in July, 1867, before receiving the 
note. Duncan’s administrator refused to accept the note 
when it was offered to him. Duncan and plaintiff were in 
witness’ office, and Duncan said he had bought it as afore- 
said, but that he and the plaintiff had rescinded the trade, 
and the piano belonged to intestate’s estate, and was in his 
possession subject to the order of plaintiff. After this and 
before Duncan’s death, the piano was appraised as the prop- 
erty of said estate. There was evidence of the value and 
rental of the piano. No other testimony was offered. 

Upon motion of defendant’s counsel, the Court ruled out 
the said sayings of Duncan. Defendant’s counsel.then moved 
for a non-suit, because plaintiff’s letters of administration 
had not been introduced as evidence, and because it was not 
shown that the piano belonged to intestate’s estate at the 
time of demand. 

The non-suit was granted. The rejection of Duncan’s 
sayings and the granting of said non-suit, are assigned as 
error. 


C. B. Wooten, by Hitt & Canpv_er, for plaintiff in 
error, 


Hines & Hoss, A. Hoop, by E. H. Bratt and R. H. 
CuiaRK, for defendant. 
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WARNER, J. 












On the statement of facts contained in the record of this 
case, there was no error in the judgment of the Court below 





in awarding the non-suit. 
Let the judgment of the Court below be affirmed. 






WituramM Hawes, plaintiff in error, vs. ELIZABETH PAUL, 
administratrix, defendant in error. 







1. Where, on the trial of a bill in equity in relation to the settlement of 
copartnership transactions, the question in controversy is the amount 
due on the books, and on the trial, the defendant lays the foundation 
sufficiently in law for the admission of secondary evidence of the ex- 
tracts of the books, ard the Court rejects the testimony : 

Held, That while questions of diligence are addressed to the Court, and, 
in doubtful cases of accessibility or diligence, this Court will be reluc- 
tant to interfere; yet, when the evidence is material to the elucidation 
of questions before the jury, and the loss of the original is, under the 
rules of law, sufficiently accounted for, this Court will direct its ad- 
mission. 

2. Where the extracts of books lost are attached as exhibits to the an- 
swer to the bill, and are in evidence, this fact does not deprive the 
party of the right to introduce secondary evidence, if material, and 

the foundation for its admission is properly laid. 






















Secondary Evidence. Before Judge HARRELL. Stewart 
Superior Court. August Term, 1870. 








Jeremiah Paul, by his bill against Hawes, made this case. 
In 1858 he bought an undivided half interest in certain 
mills and land from Hawes, on credit, for $3,000 00, gave 
his notes therefor, and formed with him a partnership, by 
which he was to take charge of said mills in person; Hawes 
was to furnish a laborer. They were to divide the expenses of 
the mill, and the profits were to be applied, first, to the sup- 
port of Paul’s family, and then one-half of the net balance 
was to be credited on said notes. By Paul’s consent, Hawes 
sold $1,600 00 worth of said land and took the proceeds, 
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Paul furnished him about $400 00 in supplies, from the mill, 
In 1856, Hawes wished to sell the balance of the land and 
the mills, to one Davis, at $3,000 00 cash to himself, and 
agreed, if Paul would consent to this sale, he, Hawes, would 
give up to Paul his said notes and divide equally with him 
the proceeds of said partnership. Paul consented, the sgle 
to Davis was made, and Davis bought of Hawes other part. 
nership property. Hawes took the books of the firm, pre. 
tending to wish to collect and settle the firm business, but 
now refuses to let Paul have the books, or come to any ac. 
count with him, or to give up said notes. He offered to give 
up Hawes’ bond for titles, prayed that he be compelled to 
account and give up said notes, and that, meanwhile, he be 
enjoined from selling the notes and from collecting the ac- 
counts, and that the books be put into the hands of a Re- 
ceiver. Paul died, and his wife, Elizabeth, became his ad- 
ministratrix, and was made a party in his stead. 

The averments of the bill were admitted, except as here 
modified. The partnership was, by written agreement, to 
include the mill, a blacksmith shop and raising of stock, 
Proceeds were to be applied, first, to paying Hawes’ hire for 
his blacksmith and other slaves furnished, and furnishing 
them provisions and clothing; then half of the net proceeds 
was to be Paul’s, and, deducting from his half a reasonable 
support for his family, the balance was to be credited on said 
notes, which were for $1,000 00 each, due one, two and three 
years after date. In 1856 this partnership was dissolved, by 
Davis agreeing to buy out Hawes and take his place in the 
partnership with Paul. Paul was to get up his notes for 
$3,000 00 and give Davis his notes for $2,000 00 and have 
from Davis an undivided half interest in said land and mills 
when he paid Davis $2,000 00, according to the terms agreed 
upon by them. He said the other property sold to Davis 
went, like the lands and mill, as part of the firm property. 
Hawes admitted he had the books, said he was ready to give 
up the notes and settle, but Paul was not. He claimed that 
the firm owed Paul little if anything. To this answer he 
attached as exhibits what purported to be a list of the persons 
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owing the firm and the amount due to each. In October, 
1858, there was a verdict against Hawes for $1,066 74, with 
an order that he give up Paul’s notes. Hawes appealed. On 
the appeal trial, complainant read evidence of conversations 
of Hawes, to show how much was made by said business, 
and closed. Defendant’s counsel proposed to introduce sec- 
ondary evidence of the contents of the books of the firm. 
To account for the non-production of the books, Hawes tes- 
tified that he delivered them to C. A. Evans, his attorney, 
and had never seen them since, and could not produce them. 
B. 8. Worrill, Esq., Hawes’ solicitor, stated that he and 
Evans were partners in the practice of law, representing 
Hawes, that these books were in their office when they drew 
said answer and when Evans went into the Confederate ar- 
my; that he had searched for them diligently, but could ngt 
find them. It was admitted that Evans had not been ap- 
plied to for the books. Worrill said he did not write to him 
because he was satisfied Evans left the books in their office, 
as aforesaid, and could tell nothing about their whereabouts, 
The Court held that the loss of the books was not sufficiently 
accounted for, and would not allow the evidence. The jury 
gave a verdict against Hawes for $600 00 and interest, and 
it was decreed that said notes should be given up. The re- 
fusal to admit secondary evidence of the contents of said 
books is assigned as error. 




























B.S. WorriL1, J. L. WIMBERLY, for plaintiff in error, 
cited Irwin’s R. Code, section 3714. 






E. H. Beau, for defendant. 






LocHRANE, C. J. 






This was a motion for a new trial, arising out of a case in 
equity, tried in Stewart Superior Court, in relation to the set- 
tlement of corpartnership transactions. The record is volu- 
minous, but, in the view which we take of the errors assigned, 
it will not be necessary to go at length into the various mat- 
ters that encumber the record. The point of difference is in 
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the amount alleged to be due, about which testimony was in 
troduced, and out of which grows the main controversy, 

Upon the trial of the case below, the bill and answer were 
read to the jury, and the accounts taken from the books were 
attached as exhibits to the answer. During the progress of 
the case the defendant offered evidence of the contents of the 
mill-books of Hawes and Paul, and laid the foundation for 
its introduction, by proving first by Hawes himself, that he 
delivered the original books of the partnership to General 
Evans, that he had not seen them since, and that they were 
not in his possession, nor did he know where they were ; 
secondly, B. S. Worrill, the partner of Evans, stated that he 
and Evans had the books in their law-office when they made 
out the answer of Hawes to the bill, that the books remained 
in the office until Evans went into the army, that he had 
made diligent search for them, but could not find them. The 
Judge rejected the secondary evidence, holding that the loss 
of the books was not sufficiently accounted for. We are of 
opinion that, under section 3714 of the Code, the Court erred 
in rejecting this testimony, as the cause shown was sufficient 
to show that the books were not accessible to the diligence 
of the party. 

1. It is true, that, under the rules of law, questions of dili- 
gence are addressed to the Court, and we will not, ordinarily, 
interfere with the judgment of the Court in matters of 
doubtful diligence or accessibility. But when the introduction 
of secondary evidence is material to the elucidation of ques- 
tions before the jury, and the loss of the original is, under 
the rules of law, sufficiently accounted for, it becomes our 
duty to direct its admission, that the rights of parties may 
be properly and legally presented to the jury for their intel- 
ligent adjudication. 

2. The doubt in this case arises upon the fact that the ex- 
tracts from these books were attached as exhibits, and as 
such were admitted in evidence. It is also to be presumed 
that the Judge below charged the jury in regard to the ef- 
fect of the answer as evidence, and that the party had the 
benefit which the law gives him in the premises. But not- 
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withstanding this general rule, we can well see how the party 
in this case might be injured, in the consideration of the 
jury, by the rejection of the evidence offered, and are not 
satisfied that the whole merits of this case have been passed 
upon, The evidence rejected was material evidence. The 
party was entitled to its admission under the rules of Jaw in 
this case, and we reverse the decision of the Court below, 
that the matters in controversy may be more fully inquired 
into and the legal rights of the parties upon the considera- 
tion of the whole evidence in this case be adjudicated. 
Judgment reversed. 


Tuomas CASTELL, plaintiff in error, vs. SopHRONIA CAs- 
TELLO, defendant in error. 


An action for divorce was brought by the husband against his wife, al- 
leging as a ground for divorce, the willful and continued desertion of 
the wife for the term of three years: 

Held, That the husband was a competent witness on the trial thereof, 
under the provisions of the 3798th section of the Code; but he could 
not testify as to any facts derived by him from the confidential relation 
of husband and wife. 


Divorce. Party as Witness. Before Judge HARRELL, 
Stewart Superior Court. October Term, 1870. 


In March, 1870, Thomas Castello sued his wife, Sophronia, 
for a divorce, averring that, three years before, she abused 
him in the most insulting manner, when he was violently ill 
and helpless, refused to render him any assistance, aban- 
doned his home, and had remained away ever since. On the 
trial, after proving the marriage, plaintiff was offered as a 
witness to prove said averments. The Court held him to be 
incompetent and there was a verdict for defendant. The re- 
jection of plaintiff as a witness is assigned as error. 


Moses & Down1ne@; C. R. Russet, for plaintiff in error. 


No appearance for defendant. 
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The husband was a competent witness, on the trial of the 
case, under the provisions of the 3798th section of the Code, 
but could not testify as to any facts derived by him from the 
confidential relation of husband and wife. 

Let the judgment of the Court below be reversed. 


Benepicr Hatt & Company, plaintiffs in error, vs. Bry. 
JAMIN F, Davis, defendant in error. 


In order to render the drawer liable, the holder must present the draft 
at the place designated for payment, and give notice of refusal to the 
drawer Notice is a condition precedent to his liability, and must 
be averred and proved, and if there be anything in the case which the 
plaintiff relies on dispensing with such presentation and notice, as that 
the drawee had no effects in the hands of the drawer, and is not dam- 
aged, that must be averred and proven, and without this the case is 
not prima facie made out against the drawer. 


Bills. Notice. Before Judge HARRELL. Stewart Supe- 
rior Court. October Term, 1870. 


This was complaint by Benedict Hall & Company against 
Benjamin F. Davis, upon the following draft : 


“$139 60 New York, Feb’y 18th, 1868. 
“Three days after date, pay to the order of Benedict Hall 
& Co. one hundred and thirty-nine 60-100 dollars value re- 


ceived, with current rate of exchange on New York, at the 


office of John King, Columbus, Ga. 
“B. F. Davis. 


“To J. E. Thompson, Green Hill P. O., Ga.” 


At the trial, it was admitted that John King’s office was 
not a chartered bank. Plaintiffs’ counsel read in evidence 
said draft and closed. Whereupon, on motion of defendant's 
counsel, a non-suit was granted. This is assigned as error. 
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E. G. RarrorD, by Joun PEasopy, for plaintiffs in error, 
as to notice to drawer, cited: R. Code, sec, 2739. And 
said, at any rate, the jury should have passed upon the case: 


R. Code, sec. 3270; 30th Ga. R., 271. 









J. L. WimMBERLY, by E. H. BEALL, for defendant. 







LocHRANE, C. J. 






The record in this case discloses that suit was instituted at 
the April Term of Stewart Superior Court, upon a bill of 
exchange, or draft, given by B. F. Davis, defendant in error, 
to the plaintiffs in error. The draft is dated, New York, 
February 18th, 1868, and was payable at the office of John 
King, Columbus, Georgia, three days after date, and was ad- 
dressed to and accepted by, J. E. Thompson. At the Octo- 
ber Term, 1870, the case came on for trial, and the plaintiff 
submitted the draft in evidence, and closed his case. Where- 
upon, counsel for defendants moved a non-suit, which was 
granted by the Court, and this is the error assigned. 

The question in this case is, whether Davis, the drawer of 
this paper, was entitled to notice of its non-payment, or ’ 
whether the plaintiffs were compelled to aver and prove facts 
dispensing with the notice, under the rules of law, to have 
made out his case, 

Under the 2739th section of our Code, the change made 
in the law relative to notice, we hold, applies only to en- 
dorsers, and does not alter, repeal, or annul the well-estab- 
lished principles of law governing the liability of drawers 
and their rights to notice of non-payment. 

This bill is a foreign bill, being drawn in New York and 
payable in Georgia, and is invested with all the necessary re- 
quirements of presentation and notice of non-payment to 
charge the drawer, as are applicable to foreign bills of ex- 
change. 

Story on Bills lays down the general principle, that, in or- 
der to charge a drawer of a foreign bill of exchange with 
liability, it must, if due at a certain day after date, be pre- 


Vou. xu1= 40, 
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sented at its maturity for payment, and if not paid, it mun 
be protested, and notice given to the drawer. Story on Bills, 
373, et seg. The same doctrine is held in Chitty, 197, Iq 
order to render the drawer of a bill of exchange, foreign or 
domestic, liable, the holder must present it for acceptance 
and payment, and give notice of refusal to the drawer: Story 
on Bills, 311, et seq. 

Notice of non-payment is generally indispensable to charge 
the drawer of a bill of exchange. It is a condition prece- 
dent to his liability, and must be averred and proved, and if 
there is anything in the case which the plaintiff relies upon, 
as dispensing with demand and notice, as that the drawer 
had no effects in the hands of the drawee and is not damaged, 
that must be averred and proven on the trial: Bayl, 107; 
7 East, 1231; Chitty, 1976, 215. 

That it was indispensable that the plaintiff should have 
shown its presentation and notice of non-payment or an ex- 
cuse which would have been good in law, is the opinion of 
the Court, in 10 Georgia, 333. And here there is no alle- 
gation of notice. In this view of the case, we are of opin- 
ion that it was precedent to the liability of the drawer, that 
he should have had notice, and that the plaintiff, failing to 
prove this, or account in law for the failure by averment and 
proof that would have taken this case out of the general 
rule, failed to make such a case as could go to the jury, or 
upon which they could have found for the plaintiff. 

This doctrine is affirmed by this Court in 24 Georgia, 
445, in the case of Smith vs. Barnes, and upon the authority 
stated, we believe the Court was right in granting the order 
of non-suit in this case. 

Judgment affirmed. 
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Tuomas B. Raines, plaintiff in error, vs. CHARLES Dun- 
NING et al., defendant in error. 






Where A, holding an execution against B, caused his lands to be levied 
upon, and before the sale, it was agreed between them that B should 
sell to A the lands in satisfaction of the judgment, which was shortly 
afterwards done, B making a deed, and A satisfying the judgment, and 
it subsequently appeared that, after the contract was made, but before 
it was consummated by writing and signature, © had purchased from 
B the timber upon a large portion of the land, with full notice of the 
agreement between A and B, and had taken a deed from B ante- dated, 
so as to go behind A’s judgment against B, with intent to defraud A, 
and permitted A, without notice, to go on and perfect his agreement 
with B, in ignorance of the sale of the timber: 

Held, That this was a fraud upon A, and a bill to cancel the deed con- 
veying the timber to C, and to enjoin him from cutting the timber is 
not demurrable for want of equity. 

Immaterial evidence need not be embodied in the bill of exceptions, 

(See end of report—R.) 

















Equity. Fraud. Bill of Exceptions. Before Judge 
HARRELL. Quitman Superior Court. November Term, 1870. 






The case made by Raines’ bill against Dunning et al. was 
this: In November, 1869, Raines obtained a judgment 
against James Suggs for $3,600 00. The fi. fa. was issued 
and levied upon Suggs’ land, which was advertised by the 
sheriff for sale. Pending this advertisement, on the 30th of 
March, 1870, Suggs sold and conveyed to Raines said lands 
for $2,700 00 and put Raines into possession of the same. 
The fi. fa. was credited with $2,700 00 by this sale. Dun- 
ning, knowing the existence of this fi. fa., and that it was 
levied on said land, and that Raines and Suggs had agreed 
upon said bargain and sale, and that nothing more was to be 
done but to execute the deed, credit the fi. fa. and stop the 
sheriff’s sale, on the 24th of March, 1870, without notice to 
Raines, induced Suggs to convey to him all the timber on 
part of said land for $375 00, to be paid in lumber. This 
conveyance was dated the 10th of November, 1869, to de- 
fraud Raines. Raines did not know anything of this sale of 
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the timber on the 30th of March,1870. In February, 1870, 
Dunning was trying to arrange for buying said timber from 
Raines and did not then pretend to have any interest therein, 
In July, 1870, Raines had found out that Dunning held said 
conveyance of the timber and charged him with having ante. 
dated the same to defraud him, and thereupon he and Dun- 
ning agreed to the sawing up of said timber upon certain 
terms. Had Raines known this he would, as he could, haye 
sold said lands at sheriff’s sale instead of acting as he did, 
Though Dunning has never paid Suggs, he has taken pos- 
session of said part of said lands and has begun cutting and 
removing the timber, in utter disregard of Raines’ wishes or 
interests. Dunning is of doubtful solvency, and Suggs has 
no property which can be reached by the fi. fa. The prayer 
was for a rescission of the conveyance to Dunning and for 
injunction against his further trespassing upon said land. A 
temporary injunction was granted and an order issued for 
Dunning to show cause why it should not be extended. 

In answer to this order, Dunning’s counsel demurred to 
said bill for want of equity, and upon Dunning and Suggs 
answering the bill, moved for a dissolution of said injunction, 

Upon argument of the demurrer, the Chancellor dismissed 
the bill for want of equity, and that is assigned as error. 

(The bill of exceptions recited that, “after reading bill, 
answers and certain affidavits in support of the bill, and after 
argument had,” the bill was dismissed as aforesaid. These 
affidavits not being set out in or attached to the bill of ex- 
ceptions, counsel for defendant in error moved to dismiss it. 
The Court ruled that, as the cause turned wholly on the de- 
murrer to the bill, the affidavits were immaterial, and over- 
ruled the motion to dismiss.) 


B. S. Worritt, for plaintiff in error, cited Rev. Code, 
secs. 3116, 3118; 1 Story’s Eq., secs. 208, 209, 210. 


Hoop & Kinpoo, by Moses & Downrna, for defend- 
ants. 
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McCay, J 


We do not think this a good bill to set aside the deed from 
Suggs to the complainant, and the entry of satisfaction upon 
the fi. fa. 

True, if the sale of the timber is a good sale, then Suggs 
committed a fraud upon Raines: But this bill charges that 
the sale to Dunning was not good, that it was a fraud. If 
this be true, then Suggs’ deed is not fraudulent, and Raines 
has no right to complain, since however badly Suggs and 
Dunning have acted, he is not hurt. 

We suspect, this phase of the bill, (that under the general 
prayer for relief the complainant might, under the facts, get 
a decree setting aside the whole agreement between him and 
Suggs,) is an after thought. The gravamen of the bill is 
against Dunning. Suggs is a proper party, for it is his deed 
to Dunning that is attacked. As a bill against Suggs, Dun- 
ning is not a proper party, since if his deed is a good one, 
he has nothing to do with the case. 

But we think the bill has equity in it against Dunning. 
If the facts stated be true, his purchase of the timber was 
mala fides as against complainant. 

The judgment was a lien on all the land, including the 
timber ; the timber was clearly an element in the considera- 
tions whith induced Raines to satisfy the judgment ; the con- 
tract was complete before Dunning interfered. In conscience, 
both Raines and Suggs were bound. The deed, subsequently, 
to-wit: on the 30th of May, was nothing but the reduction 
to writing of the previous agreement. Dunning, with a full 
knowledge of what Raines had agreed, creeps slyly in and 
buys the timber. If the facts stated be true, he knew he 
was practicing a fraud, aiding Suggs to impose upon Raines, 
and the fact that he antedated the deed is no light evidence 
of his bad intentions. To our minds it is clear that, if these 
facts be true, and this deed to Dunning stands as good, a 
fraud has been committed on Raines, in which Dunning was 
a willful and conscious agent. It is not equitable that he 
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should reap the fruits of his aid to Suggs. And we, thers. 

fore, hold the bill a good one, and think the Judge erred jy 

dismissing it and refusing the injunction. What the real 

truth is, as matter of course, does not appear to us. 
Whether, on the coming in of the answer, with such sup- 

plementary affidavits as the parties may see fit to produce, the 

Judge may, or may not, dissolve it, we do not say. 
Judgment reversed. 


r 
Myra T. Hickson, plaintiff in error, vs. GroreE H, 
BRYAN, administrator, e¢ al., defendants in error. 


Where H. died intestate, leaving a widow as his sole heir-at-law, who 
elected to take her dower in the lands of her deceased husband, and 
afterwards applied for a homestead out of the other lands of her de- 
ceased husband : 

Held, That, after electing to take her dower, she was not entitled toa 
homestead out of the other lands of which her husband died seized 
and possessed. 


Homestead. Dower. Before Judge JoHNnson. Harris 
Superior Court. April Term, 1870. 


In November, 1868, Myra T. Hickson, widow, as head of 
a family, applied for the benefit of the Homestead Act. Cer- 
tain creditors objected, upon the grounds that the Homestead 
Act is contrary to Article I., section 10, of the Constitution 
of the United States; because said widow elected to take 
dower out of her husband’s lands, and that the dower as- 
signed to her was worth more than $2,000 00 in specie; be- 
cause she had had her year’s support set apart, in personalty, 
out of said estate, and it was worth over $1,000 00 in specie; 
because the personalty of deceased had been sold and con- 
verted into notes and money, which has been paid out and 
transferred ; because the widow cannot have homestead, ex- 
clusive of dower, and the plat of the homestead is out of 
different lands from the dower lands ; the land platted for her 
homestead is worth more than $2,000 00 in specie; because 
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the widow had had the use of all the corn and other things 
on the farm, free of charge, for one year, in addition to the 
other allowances. The Ordinary allowed the petition, and 
the creditors appealed. By a bill in equity, etc., the admin- 
jstrator of applicant’s husband became one of the parties ob- 
jecting on the appeal. They further objected that she had 
no child, but one by a former husband, and, therefore, was 
not the head of a family. 

Mrs. Hickson’s attorney, at April Term, 1870, demurred 
to all of these objections, except that one declaring that the 
land platted for the homestead was worth over $2,000 00. 
The demurrer waf@verruled. It being admitted that dower 
had been assigned to her, the Court held that, therefore, she 
was not entitled to a homestead and dismissed her applica- 
tion. The overruling of the demurrer and said decision are 


assigned as error. 


RamsEY & Ramsey; H. L. Benning, for plaintiff in 
error. 


JAMES M, Mosiey; E. H. Worri11, for defendants. 


WARNER, J. 


On the statement of facts disclosed by the record in this 
case, there was no error in the judgment of the Court below 
in deciding that the applicant was not entitled to a home- 
stead (after electing to take her dower,) out of the other land ~ 
of her deceased husband. 

Let the judgment of the Court below be affirmed. 
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Taliaferro vs. Pry. 
atounsencenssnonnennnnnniiiail 
C. B. TALIAFERRO, plaintiff in error, vs. Epszey O, Ppy 
defendant in error. , 


1, Where a party rents land from another and 4 distress-warrant for rent 
is levied for such rent, and the wife, by her next friend, applies for ex. 
emption of personalty under the Homestead laws in the property so 
levied on for rent, and upon objections being filed before the Ordinary, 
he sustains the objections, and the case is appealed to the Superior 
Court, and the objections are demurred to, and such demurrer gus. 
tained, the objections showing the fact that the distraint was for rent of 
the property : 

Held, That the landlord’s lien on the property was paramount, and the 
Court erred in sustaining such demurrer to the objections filed in this 
case. 

2. The right to homestead and exemption may be waived by the husband 
and his waiver will bind his wife and minors. Locuraysg, C. J. 


Homestead Act. Lien. Before Judge JoHNsoN. Mus- 
cogee Superior Court. May Term, 1870. 


Epsey O. Pry averred that she was the mother of five mi- 
nor children; that her husband would not apply for the ex- 
emption of his personalty under the Homestead Act, and 
prayed that the personalty, in her schedule annexed, be set 
apart under said Act. Over $450 00 worth of the said per- 
sonalty consisted of cotton, corn, fodder, and potatoes. Tal- 
iaferro objected upon the ground that, prior to her application, 
he had had a distress-warrant for rent for $728 75 levied 
upon all of the property in said schedule, and the sheriff has 
the same in possession under said levy; that “when Pry 
rented the place from him, he gave him a lien, in writing, on 
all the crop to be raised on said place and on all the personal 
property of said Pry, until the rent shall be paid,” in which 
writing Pry waived the benefit of all exemption and home- 
stead laws. Pry filed his statement that said property enu- 
merated in said schedule was all that he had which was sub- 
ject to levy and sale. The Ordinary refused to set the same 
apart for her and she appealed. On the appeal, her counsel 
demurred to said objections, the demurrer was sustained and 
the judgment of the Ordinary was reversed. This is as- 
signed as error. 
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rr 
H. L. BenninG; J. J. ABERCROMBIE, for plaintiff in er- 


ror. 
Ingram & CrAwrForpD; N. L. Howarp, for defendant, 
cited Rev. Code, sec. 2260; 39th Ga. R., 14. 


LocHRANE, C. J. 

It appears from the record in this case that John O. Pry 
rented lands from Taliaferro, the plaintiff in error, executing 
a mortgage upon all the growing crops and personal property 
belonging to him, for the security ef the payment of the 
rent and a mortgage waiver of the benefit of all exemptions 
and homestead laws. 

The plaintiff in error, by distress-warrant, levied upon 
the personal property of John O. Pry, consisting of two 
mules, cotton, corn, fodder, etc. After the distress-warrant 
was levied, the wife of John O. Pry applied, by her next 
friend, to‘have the property thus levied on set apart to her, 
under the homestead laws of this State. When the case 
came before the Ordinary, Taliaferro objected to the applica- 
tion, alleging the facts herein before recited. The Ordinary 
sustained the objection, holding the landlord’s lien to be para- 
mount, under the facts of this case. An appeal was taken to 
the Superior Court. Upon the hearing of the appeal, the 
plaintiff in error demurred to the objections filed in this 
cause in the application. The Court sustained the demurrer 
on the grounds that they were insufficient, in law, to bar the 
plaintiff, reversing the order of the Court of Ordinary and 
remanding the case back to be disposed of in conformity to 
the judgment of the Court below, and this judgment is as- 
signed as error, 

1. By the well established authority of this Court, in 41st 
Georgia Supreme Court Reports, and previous decisions, the 
landlord’s lien is paramount to the right of the husband or 
the wife for exemption of personalty, under the homestead 
laws. In the case of Phelps vs. Porter, 40th Georgia Re- 
ports, 485, property levied on under mortgage fi. fa., and 
claimed by the wife under the Homestead Act was held by 
this Court to be subject to the levy, and could not be taken 
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under the homestead laws by the wife or children. Judge 
McCay, delivering the opinion, announced the brief but preg- 
nant principle of common justice and legal right when he 
said, “there is no equity in applying property not paid for 
to the use of even the wife and children.” It would be man- 
festly unjust, and violative of the rules of the law to permit 
parties to use the property of another under a contract for 
rent and then claim the proceeds, either in kind or in cash, 
otherwise invested, without first settling with the landlord 
for the use and occupancy of his property. And we, there- 
fore, hold that a landlord’s lien is paramount for rent of the 
premises, and the Court below erred in sustaining the demur- 
rer to the objections filed in this case. 

2. For myself, I may remark, in relation to the written 
waiver, by the husband, in the execution of the mortgage, 
that the wife, in becoming the applicant for the exemption, 
is only remitted under the provisions of the law to the same 
position the husband occupied, and his waiver is binding on 
all parties who claim by, through, or under him; and such 
waiver before filing the application for exemption is as bind- 
ing upon her, standing in his shoes as the head of the family, 
as if the husband himself had filed the application ; the law, 
in its generous provisions of homestead, neither in spirit nor 
letter, confers power or opportunity for committing fraud. 

Judgment reversed. 


A. E. Mars te, plaintiff in error, vs. Ropert P. LANEY, 
defendant in error. 


When a Justice of the Peace commits an error of law in a matter material 
to the issue before him, as if he takes jurisdiction of a claim of more 
than one hundred dollars, and a certiorari is applied for, and all the 
requirements of the law, in reference to a certiorari, are complied with, 
it is error in the Judge of the Superior Court to refuse the writ of cer 
tiorari. 

| Jusisdiction of Justices of the Peace. Interest. Before 

Judge Jounson. Muscogee Superior Court. April Term, 


1870. 
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Laney sued out an attachment against Marble. In the 
affidavit, which was attested by no officer, he claimed $91 46, 
besides interest. The attachment was returnable to the Jus- 
tice’s Court. The paper sued on was a promissory note on 
Marble for $451 46, due the 22d of February, 1860, upon 
which were the following credits: March 29th, 1861, 
$100 00; September 10th, 1861, $130 00, and August 9th, 
1862, $130 00. 

When the case was called, Marble appeared by attorney. 
The attachment was dismissed because the affidavit was not 
attested by any officer. At the same time that this motion 
was made, the attorney objected to the jurisdiction of the 
Justice, because said note set out in the pleadings showed 
more than $100 00 of principal due on it when the suit was 
brought. The Justice overruled the objection and gave 
judgment against Marble, but did not enter upon his docket 
the amount for which he rendered judgment. 

Upon recital of the foregoing facts in a petition by Mar- 
ble’s attorney, Judge Johnson was asked to grant a certiorari 
He refused the certiorari, and that is 


























to review said action. 
assigned as error. 









L. F. GERRARD, for plaintiff in error, said the plaintiff 
claiming the full amount due on said note, the Justice had 
no jurisdiction: Const. 1868, section 6th, Art. V.; Revised 
Code, sec. 3410; 36th Ga. R., 599. Interest how calculated : 
Rev. Code, section 2029. The judgment should be fora 
fixed sum: Code, secs, 4097, 35,12. The case should have 
been dismissed with the attachment: Code, sec. 3233. 









No appearance for the defendant. 







McCay, J. 






This record shows a most flagrant abuse of his power by 
the magistrate. He not only had no jurisdiction of the case 
originally, it being clearly a claim for more than one hun- 
dred dollars, but after he had dismissed the attachment, 
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McCardle vs. Fogarty. 
senionictieansisineneinnitenainamennnanettanentaiean 
there was nothing to give judgment upon. That was the 


foundation of the whole proceeding. It was said in argu. 
ment, that the Judge of the Chattahoochee Circuit will sane. 
tion no certiorari from a Justice’s Court without an affidavit 
that the debt is not due, if the judgment is for the plaintiff— 
or that it is due, if for the defendant. We agree that the 
judgment of a magistrate is not to be scanned with the eye 
of a legal critic, but when his action is clearly illegal upon 
a vital point, certiorari lies to reverse it. There is a limit 
even to the charity with which a higher tribunal must deal 
with the proceedings of a Justice of the Peace. 

In this case we think that limit is reached, and the Judge 
ought to have sanctioned the petition and ordered the writ 
to issue. This writ is provided by the Constitution. The 
Judge of the Superior Court is charged with the duty of cor- 
recting errors in inferior tribunals. If it appears affirma- 
tively that the error is only pro forma and that no wrong has 
been done, it may be that a wise discretion will refuse to in- 
terfere. But that, as we think, must affirmatively appear, 
At any rate, on a question of jurisdiction, it seems to us, 
that the duty to review, if the usurpation in fact exists, is 
imperative. 

Judgment reversed. 


Feii1x McCarb es, administrator, plaintiff in error, vs. N. 
J. FoGarty, defendant in error. 


The errors complained of in the petition for certiorari were sufficient in 
law to have authorized the Judge to have sanctioned the certiorari and 
it was error to refuse to do so. 


Physician. Certiorari. Witness. Before Judge JOHNSON, 
Muscogee County. Chambers, May, 1870. 


Fogarty sued McCardle as administrator of Brassil], upon 
an open account for $31 25, in a Justice’s Court. All the 
items of the account were for medicines furnished to various 
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was not a competent witness: Code, sec. 3798 ; 37th Ga. R., 
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persons (we suppose members of deceased’s family) except 
five, which were for visits, prescription and medicine, and 
amounted to $18 50. The account was made out in favor of 
«N, J. Fogarty, M. D.,” and against “ the estate of Thomas 
Brassil.’ McCardle, in person, pleaded in writing that 
said account “is unjust in all particulars” and that “ Fo- 
garty never was known in this city as a medical doctor.” 
The Justice suggested that said pleas were informal, and pro- 

ed to draw them in form, and thereupon wrote out 
what he called the general issue, but put nothing in it de- 
nying Fogarty’s right to charge as a physician. Supposing 
it was all right, the trial was had under said pleadings. 

Fogarty then testified that his said services and medicines 
were worth the sums charged therefor in said account, and 
that the account was correct. Upon cross-examination, he 
denied that he had stated to McCardle that he charged noth- 
ing for the medicine charged at $2 00 in said account, and 
said if such thing occurred it applied to some other article 
gotten by deceased himself. He admitted that he was not 
licensed as a physician, but said he was a licensed apothecary. 
McCardle then testified that Fogarty did tell him that he 
charged nothing for said item charged at $200. The Jus- 
tice gave judgment against McCardle, as administrator, for 
the full amount of said account. 

A certiorari in proper form, ete., stating the foregoing 
facts, was presented to Judge Johnson, asking a reversal upon 
the grounds that said account did not exhibit any indebted- 
ness of said intestate in his lifetime, nor any of said admin- 
istrator as such ; because Fogarty was allowed to testify in 
his own behalf; because under Forgarty’s admission he was 
not entitled to any recovery on said account, and because he 
had no right to a judgment for said $2 00. Judge Johnson 
refused to sanction the certiorari, and that is asssigned as 
error, 


Moses & Downrna, for plaintiff in error, said Fogarty 


586, 623 ; 39th, 186; 40th, 491. 
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No appearance for defendant. 
WARNER, J. 


In our judgment, the errors complained of in the petition 
for certiorari were sufficient, in law, to have authorized the 
Judge to have sanctioned the same: Code, 3977, 3980; Con- 
stitution 1868, paragraph 2, section 3, Article V. And it 
was error to refuse to do so. 

Let the judgment of the Court below be reversed. 


THEOPHILUS Sapp, plaintiff in error, vs. Fetrx McArp zz, 
administrator, defendant in error. 


Where summons of garnishment is served upon an administrator before 
the twelve months have expired : 

Held, Under section 3498 of the Code of this State, such garnishment 
may be served under the provision of law which postpones his answer 
until he is enabled, from the administration of the estate, safely to an- 
swer the same. 

The effect of such garnishment is to retain in the hands of the adminis- 
trator the property finally to be ascertained and disposed of by the 
Court on a review of all the priorities and equities of existing claimant, 
under the rules of law, and is not in conflict with the section 2507 of 
the Code, prohibiting suit to recover a debt due by decedent until the 
expiration of twelve months from his qualification. 


Garnishment on Administrators. Before Judge JoHNson. 
Muscogee Superior Court. May Term, 1870. 


Sapp sued out attachment against one Clark, and had a gar- 
nishment served upon McArdle, as the administrator of one 
Brassill. When Sapp had obtained judgment against Clark, he 
wished to proceed against said garnishee. But the garnishee 
averred that said garnishment was served upon him in less 
than twelve months after the granting of his letters of ad- 
ministration, and moved to dismiss it. The fact not being 
denied, the Court dismissed the garnishment. That is as- 
signed as error. 
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Moses & DowNn1n@, for plaintiff in error. 


N. L. Howarp, for defendant. 


LocHRANE, C. J. 


This case comes before the Court upon a question of law. 
Summons of garnishment having been served upon McArdle, 
who was an administrator, before the expiration of the 
twelve months from granting his letters of administration, 
the Court below discharged him from the process of garnish- 
ment and this is assigned as error. Under section 3498 of 
the Code of this State, it is provided, garnishment will issue 
for any debt or demand owing by said estate to any other 
person, if the creditor will swear, in addition to the oath re- 
quired in ordinary cases, that his debtor resides without the 
State or is insolvent. In such cases the executor or adminis- 
trator shall not be compelled to answer the garnishment un- 
til the estate in his hands is sufficiently administered to ena- 
ble him safely to answer the same. 

In the view which we take of this statute, we are satisfied 
that process of garnishment may be served upon an executor or 
an administrator, and it is the clear and unquestioned intent 
of the law that the provisions existing relative to the pro- 
tection of such executors or administrators (protecting them 
from suit for twelve months,) shall not extend so as to in- 
hibit the process of garnishment, retaining in their hands 
such amount as, upon administration of the estate, may, 
within their hands, be subject to its process. In the early 
history of this Court it was held, notwithstanding the 12th 
section of the Judiciary Act of 1799, that an administrator 
might be made a party to a bill and enjoined. Section 2507 
of the Code provides, no suit to recover a debt due by the 
decedent shall be brought, ete. The reason of the law is to 
protect administrators from being hurried into litigation be- 
fore they have been enabled to ascertain the rights and lia- 
bilities of their decedents. But inasmuch as the Code, in fact, 
protects the administrator with ample time to enable him, 
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safely, to answer in the premises, and judgment is postponed 


until he can ascertain the condition of the estate, we feel that 
there can no injury result from the construction of this Act 
authorizing such process when the effect is only to retain jn 
their hands, by way of injunction, the property, finally to be 
ascertained and disposed of by the Court, on a view of all the 
priorities and equities of existing claimants. 

Judgment reversed, on the ground, that the Court erred in 
dismissing the summons of garnishment. 


SamueL D. Irvin, administrator, plaintiff in error, vs, 
CREDITORS OF JAMES Bonp, defendants in error. 


When a bill was filed by an administrator to marshal the assets of an in- 
solvent estate, alleging that there were conflicting rights as to the dis- 
tribution of the assets in his hands, and that the affairs of the estate 
were so complicated that he could not safely administer the same with- 
out the direction of the Court, and upon hearing the bill read, the 
Court, on its own motion, dismissed the same, for want of equity, and 
because the bill was multifarious : 

Held, That the allegations contained in the complainant’s bill made such 
a case as would authorize a Court of Equity to entertain it for the pur- 
pose of marshaling the assets of the estate and directing the adminis- 
trator, asto the distribution thereof; that the remedies given by law 
for the protection of the administrator were not as adequate and com- 
plete, according to the statement of facts set forth in the record, as in 
a Court of Equity, and that it was error in the Court below to dismiss 
the complaivant’s bill. 


Equity. Marshaling assets. Multifariousness. Before 
Judge Jonnson. Muscogee Superior Court. July, 1870. 


When this cause was called below, the Court asked the 
counsel for Irvin, the administrator in this bill for mar- 
shalling assets and for direction, whether he was ready to 
proceed with the cause. He replied, that but two of the is- 
sues, to-wit: the claim of homestead by Mrs. Bond, and what 
amount she should have in lieu of dower, could then be 
tried ; that the whole case was not ready for trial, because 
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complainant had certain suits pending, in and by which he 
expected to recover and thereby increase the assets. He pro- 

to try the said two issues and continue the balance of 
the cause. The Court refused to try the case by piecemeal 
and said he would examine the bill before passing upon the 
motion to continue. The Court then asked counsel for the de- 
fendant whether they had any motion to make, and they said 
no.” The bill was then read to the Judge for his informa- 
tion. After hearing it, upon his own motion, he dismissed 
the bill for want of equity, and because it was multifarious. 

This is assigned as error, upon the grounds that there was 
equity in the bill, the continuance should have been granted, 
and because the Court ought not to have dismissed the cause 
when defendant’s counsel did not move to dismiss it. 

The bill made this case, with a full exhibit of the papers, 
records, etc., therein alluded to: On or about the 24th day 
February, 1867, James Bond, of Spalding county, departed 
this life intestate, leaving a widow and two children, both 
minors, him surviving, as well as a considerable estate, both 
real and personal. 

At the special instance and request of Bond, on the 26th 
day of June, 1867, Irvin took out letters of administration 
upon his estate and immediately assumed the management 
and control of said estate as such administrator, and so far 
as in his power lay, possessed himself of its assets, and took 
all necessary steps to make them available for the payment 
of its indebtedness ; and by due notice in the “ Macon Jour- 
nal and Messenger,” a public gazette, having an extensive 
circulation throughout the State, called upon all persons hav- 
ing demands against said estate to present them. 

For a full and complete and accurate statement of the as- 
sets of said estate, at the time complainant entered upon the 
discharge of his duties, and assumed control of them as they 
appeared after a most thorough and laborious investigation, 
he refers to the exhibits attached, which he prays may be 
taken and considered as a part of this bill. Exhibits B and 
C contain inventory and appraisement, and schedule of notes 
and choses in action—the latter, whether in the hands of in- 


VoL, xLI~— 41, 
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testate at his death, or of attorneys at law for collection and 
settlement. 

Exhibit D is an application for leave to sell the lands of said 
estate, and order of the Court allowing the same, and contains 
all the real estate described in the appraisement, as well as 
all other lands, designated as “wild” or “ scattered lands,” 
to which he could find any scrap of title in his intestate; 
whether consisting of a single deed or quit-claim, or of what 
appeared prima facie to be, a full chain from the State down 
to himself. 

The legal title to lots thirty-six, forty-five and the South 
half of forty-four, in the third district of Calhoun county— 
a small plantation of six hundred and twenty-five acres, 
in cultivation at the time of intestate’s death—was in one 
James E. Janes, a brother-in-law of intestate, who acquired 
said title under the following circumstances: Intestate 
some year or more previous to his death, sold and con- 
veyed said lots, together with other property, to one Lamar 
Janes, son of David H. Janes, of the county of Randolph, 
for the sum of eight thousand dollars, taking his notes se- 
cured by mortgage, upon the premises. Before the period 
arrived, when, according to contract, intestate was to put 
said Lamar in possession, the latter notified him that it 
would not be in his power to meet the payments. In order 
to get out of the dilemma in which he was placed, intestate 
commissioned said James E. Janes to get the contract with 
said Lamar rescinded, and furnished him with the notes and 
mortgage to accomplish that purpose. Said James E. Janes 
entered into negotiation with said Lamar, by proposing to 
take the trade off his hands, and the result was, the convey- 
ance of said land by Lamar Janes to James E. Janes—the 
former receiving as the consideration for said conveyance the 
notes previously given to intestate—the latter being the mere 
agent of intestate in the transaction. These facts being well 
known to complainant, he felt it to be his duty to administer 
said lands, and promptly notified said James E. Janes, that 
he must either pay the amount due upon said Lamar Janes’ 
notes, given in payment for said lands, or convey them to 
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complainant as administrator. Said James E. Janes being 
in Memphis, Tennessee, by letter accepted the latter alter- 
native, and proposed to make a deed of quit-claim to com- 
plainant, upon his return to Georgia, which he expected 
to do in a short time. But very soon thereafter the said 
James E. Janes sickened and died, without having exe- 
cuted said conveyance. Complainant, however, proceeded to 
administer said lands, as will appear from account sales num- 
ber four—attached as part of Exhibit E—and attached to his 
deed conveying said lands, an affidavit of the facts as herein 
stated, together with the original letter of the said James E. 
Janes on the subject, for the protection of the purchaser at 
said sale. 

The affairs of said estate are and have been greatly com- 
plicated, by a number of transactions with various parties, 
by said Bond, running through a period of some fifteen years 
previous to his death, in which large amounts were involved, 
Bond being known as an extensive dealer and trader in 
lands, negroes, and whatever else was on the market, subject 
to the contingencies of trade, speculation and the changes 
and fluctuations of the times. Though never an accurate 
business man—owing to his want of system and order—he 
was for the most part successful, though often embarrassed, 
without the fact being known, except to those intimately ac- 
quainted with his business transactions ; his whole plans were 
deranged, and all the machinery of his operations thrown 
out of gear by the late war, which ended disastrously and 
rendered him bankrupt. It was this fact known to himself, 
but concealed from all others except complainant, which 
hastened his end. 

Among other transactions, was one with Peter McLaren, 
now of the county of Dougherty, which took place in the 
year 1856. An agreement was entered into in New York, 
on the 16th day of September, 1856, between William W. 
Cheever, representing James Bond, and Peter McLaren, by 
which Bond agreed to sell to McLaren his plantation in the 
Second distict of Dougherty county, containing seventeen hun- 
dred and fifty acres, known as the “ Bond Place,” (and one of 
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the best cotton plantations in that county,) for $15 00 per acre; 

$5,625 00 of the purchase-money was to be paid on the Ist day 

of January, 1857, $5,401 25 to be paid on the Ist day of April, 

1857, and the balance, of $15,000 00, to be payable whenever 
Peter McLaren could sell a plantation he then owned, on the 
east side of Flint river, in the Ninth district of Baker county, 
at $10 00 per acre ; and seven hundred and seventy acres, more 
or less, on west side of Flint river, at $10 00 per acre. Subse. 
quently, and before the final consummation of the trade, Bond, 
not being fully satisfied with said agreement, and not disposed 
to ratify it, there was an arrangement made, by which he 
was to remove his hands to McLaren’s place, on the east side 
of Flint river, in the Ninth district of Baker county, and 
eultivate and keep the same in repair until he could effect a 
sale—then, the amount of sale, at $10 00 per acre, was to be 
credited on McLaren’s note for $15,000 00. Under this agree- 
ment, Bond surrendered to McLaren the possession of the 
plantation in the Second district of Dougherty county, and 
transferred his hands and planting interest to said plantation 


of McLaren, in the Ninth district of Baker county. After 


cultivating said last named plantation for two years, Bond, 
with the full knowledge of McLaren, in the Fall of the 
year 1858, sold the same to L. G. Holloway, and John Lake, 
partners under the firm name of Holloway & Lake, of the 
State of South Carolina, who took possession of the same, 
and have, by themselves or those holding under them, been 
in its possession, use and occupation until the present time, 
and have paid in full the purchase-money for same except 
principal, $821 45, interest to 21ist February, 1869, $460 00, 
making, in all, $1,281 45, which remains unpaid, and is 
still due the estate of intestate, for reasons which will here- 
after more fully appear. After the sale of said plantation 
to Holloway & Lake, a disagreement took place between 
Bond and McLaren, which resulted in suit upon MeLaren’s 
notes. In the meantime, however, and before the bringing 
of said suits, McLaren had paid off the first note, falling 
due on the Ist day of January, 1857, for $5,625, and had 
-made two payments on the second note for $5,401 25, viz: 
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one payment dated June 21st, 1858, of $1,200; the other, 
dated April 8th, 1859, of 2,000. The suits were brought 
by Lyon & Irvin, of Albany, Georgia, in whose hands said 
notes had been placed for collection, and did not come to an 
issue, until the war suspended all business in the Courts, and 
rendered their vigorous prosecution impossible. During the 
war, viz: in the year 1863, when all values were unsettled, 
an effort to compromise was made by the attorneys of intes- 
tate, and a compromise agreed upon by complainant, acting 
as attorney of James Bond, and the said Peter McLaren, by 
which said Peter McLaren agreed to make titles to the land 
on east side of Flint river, in the Ninth district of Baker 
county, to Holloway & Lake ; to make titles to the seven hun- 
dred and seventy-five acres of land on west side of Flint river, 
to one Samuel P. Davis, then and now of the county of Baker, 
to whom complainant, as attorney of Bond, had bargained it, at 
the price of $10 00 per acre. He also agreed to pay up at once, in 
cash, the balance found to be due upon the $5,401 25 note, as 
well as interest then due upon one-half of the note for $15,000. 
Under this agreement, (which was not in writing,) to compro- 
mise and settle the whole matter in controversy, with full 
faith and confidence in said Peter McLaren, that he would 
carry it out and comply with it to the letter, and, in fact, 
with the express understanding in reference to a sale to Sam- 
uel P. Davis, complainant, as the attorney of said Bond, on 
the 4th day of July, 1863, closed a trade with said Samuel 
P. Davis, for the land on the west side of Flint river, at 
$10 per acre, taking said Davis’ two notes for $3,850 each ; 
one to become due on the 1st day October, 1863, and the 
other on the 1st day of October, 1864; and, at the same 
time, gave said note of Peter McLaren credit for the amount, 
(upon his $15,000 conditional note,) viz: $7,775. Said 
Samuel P. Davis paid off and discharged the first note fall- 
ing due, in Confederate money ; the other, and last note, is 
still due and unpaid, for the reason that McLaren afterwards 
refused to make titles to said Davis, in compliance with the 
bond of intestate, bearing date July 4th, 1863, when the 
trade with Davis was consummated. Intestate has never 
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executed titles to Peter McLaren for the plantation in the 
Second district of Dougherty, further than to make out, 
deed and sign it, and place it in complainant’s hand as ap 
escrow, to be delivered only upon settlement of all matters 
in controversy. Complainant, as the attorney of said James 
Bond, made repeated efforts to close up and complete the set. 
tlement with said Peter McLaren, but always without sue 
cess, until negotiations were suspended by the death of in. 
testate. Since the qualification of complainant as adminis: 
trator, he has filed his bill against said Peter McLaren, in 
Dougherty Superior Court, praying a rescission of the entire 
contract between him and intestate, upon the ground that 
said Peter has acted in bad faith in failing to comply—has 
repudiated the contract by refusing to comply with it, to the 
irreparable damage of intestate ; the grounds of which it js 
unnecessary here to set forth, which is still pending and un- 
determined. To recapitulate, there is now due the estate, 
and dependent upon the issue of this litigation : 


Amount interest upon McLaren’s conditional note for $15,000 00 


Amount due upon note, $5,401 25, about 
Upon note of Holloway & Lake, principal and interest 
Upon note of Samuel P. Davis, principal and interest 


Total amount $18,734 78 


All of which is subject to the lien of said Richard F. Lyon 
and Samuel D. Irvin, as attorneys at law, for their fees, in 
prosecuting the same, and are referred to simply to show the 
exact condition of the estate present and prospective. 

Complainant has commenced suit against the said Hollo- 
way & Lake by attachment, in Mitchell Superior Court, 
they being non-residents of this State, and the lands sold 
being now in that county,) to recover the balance due upon 
the note, but no judgment can be obtained until the litiga- 
tion with said Peter McLaren is ended, and their title per- 
fected. 

Complainant has commenced his action of complaint in 
Baker Superior Court, against Samuel P. Davis, judgment 
upon which will be delayed for the same reason. He may 
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veo feel it to be due creditors of said estate to file a bill to 
rescind the contract with said Samuel P. Davis, because of 
the peculiar circumstances of the case, and to preventithe in- 
justice of a defense which he learns he intends setting up, 
and which he may be able to sustain in a Court of common 
law. His two notes cost intestate the full amount of their 
face, in Peter McLaren’s note, made before the war, upon a 
gold basis; he has paid one in Confederate money when it 
was worth but one-thirteenth of gold value. He will now 
seek to show that the land is only worth $2 00 per acre, at 
present prices, and he having paid one-half the purchase- 
money, should only pay about one-seventh of the amount of 
the note still due. Rather than submit to such a verdict, 
would it not be better to rescind the contract, and pay him 
back the value of his Confederate money, and make him ac- 
count for the rents and profits since its occupation by him, 
thus placing him and the estate in statu quo? 

In January, 1859, intestate made a large trade with George 
W. Rowell, of the county of Baker, and others, by which 
he purchased and obtained possession of a large settlement of 
land in the seventh district of Baker county, including three 
distinct tracts : 

ist. A plantation known as the Brooking place, contain- 
ing about twelve hundred acres. 

2d. The Lawrence G. Rowell place, containing about 
(750) seven hundred and fifty acres, for which he was to pay 
$6 50 per acre, without interest, whenever, and not until the 
titles to said tract should be made “ perfect, clear and satis- 
factory.” The reason for this stipulation was, because this 
contract was made with the heirs-at-law of Lawrence G. 
Rowell, whose estate was somewhat involved, and wholly un- 
represented at the time. 

3d. George W. Rowell’s place, containing twelve hun- 
dred and fifty acres, at $10 00 per acre, to be paid for as fol- 
Jows, viz: 


By the 5th day of February next thereafter......... ssccssses seesssees 
By the 2d day of May, 1859.........csccsece scsseceee sosces coscen seecceees 
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And the balance in two equal installments, payable on ig 
January, 1860 and 1861. Some time subsequent thereto, 
the contract in reference to the latter place was changed jin 
some particulars, not now recollected, on account of the em- 
barrassments of the said George W. Rowell, and the liability 
of the land to seizure and sale, under certain judgments then 
existing against him. By this change, however, Bond, for 
his own protection, was forced to take up and get the control 
of certain fi. fas., here set vut, as well as to pay off a lien of 
$1,000 00 to one James Baggs, of the county of Baker, 
which he held by virtue of a Coroner’s deed, (Rowell being 
sheriff of the county,) to the land in question. During the 
year 1860 the title to the Brooking place was perfected to 
Bond, and then and afterwards, previous to his death, fall 
payment was made by him of the purchase-money due there- 


on. 

Complainant’s information is, that the title to the Lawrence 
G. Rowell place has never been perfected, and no payments 
made thereon; but in this, his information may not be cor- 


rect. Isaac E. Bower, of the county of Decatur, is the pre- 
sent administrator on suid Lawrence G. Rowell’s estate. 

The title to the George W. Rowell place has never been 
perfected. The said George W. Rowell departed this life 
some time in 1862 or 1863, and his estate is now represented 
by his widow, Mrs. Martha S. Rowell, administratrix, of the 
county of Baker. 

The account of the estate of intestate, with the estate of 
the said George W. Rowell, at the present time, to his best 
information and belief, is about as follows, viz : 


Rowe. Estate, 
By 1,250 acres land, at $10 00 


To amount paid out at various times, on account of said lands, and fi. 
fas., paid off and taken control of, as follows, viz.: i 


1859—September 7th—Paid by Lyon & Irvin, attorneys for James Bond, 
on the following fi. fas.: 
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Aurrep H. Coxguirt, Mortgage Fi. Fa. 
Heway A. Tarver, and | Principal and interest paid...............$965 06 







James Baces, Cost mortgage fi. fA.,...sceeserees serves 20 50 
ai Cost common law fi. fA. y.++++0+ sereeeees 11 75 
Georce W. RowELt. $997 81 





There was a common law judgment and ji. fa., for same amount as 
above, founded upon same cause of action. 





OS, terest ANd COSt...1 sssececesceceeeees $1,008 62 


Isaac E. Bower, Amount paid, including principal, in- 
Georce W. Rowe. 







CHURCHILL, 
Watx ey, and , Abie : 
JoHNsoN Amount paid—principal, interest and 
Sete) Pe abana tetas there $675 08 





Georce W. Rowe t. 










Youne, Atkins and 






Dunnam, Amount paid—principal, interest and 
08. cost, due upon this fi. fa. at date.$486 71 
Georce W. Rowe t. ; 











Total amount paid On fi. fA8.,......s000+ sesecreee ssensseen meee seeees $ 3,167 72 
























Interest on same 10 years, to 7th September, 1869..........-+++ 2,217 40 
To cash paid James Baggs for you, by S. D. Irvin, attorney, 

October 20th, 1860, ........0006 ..csse secccerovessces coscee seseee sbaees 1,000 00 
To interest on same, to October 20th, 1869......+...+0 Lieb oiad 680 00 
To cash paid G. W. Rowell, by James Bond, as per receipt, 

dated December 16th, 1860,,......0.+.secsecee sessceces sooves sscece 700 00 
To interest on same to December 16th, 1868.........-seseee seveee 892 00 

As appears from books of intestate as follows: 

1860. 
To rent of 179 acres land, at $2 50. ....... sececeseeesoeese sovee sevens 447 50 
To cash $100 00, cash $80 00, cash $291 00 ....0000 eeseseee serene 471 00 
To cash paid for pump-soled DOOtS. ......-sseseesseeseeeee sereeeseeees 7 60 
1861. 
To cash $75 00, paid Manly & Hodges for you, $30 99......... 111 99 
Rent of 304 acres land, at $3 00 ......--+00- ceeseerereseseecseneseceres 912 00 
Corn furnished you by Walker.......0+..ss0 cesses seeeesees connen senses 187 00 
One pair medical bags.......++ssccccooessseseees secees sennee soneee sessssees 25 00 
200 yards Osnaburgs......-++00secose reese coeees serene sevens rnnnee setersees 30 00 
1862. 
January 4—To cash paid Mrs. Rowell........+ disnisnosntd decdeniccende 50 00 4 
Interest on last amounts from date of each.-........sesreeeeeseseee 





$10,889 11 
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Some time during the late war, in the year 1862 or 1863, 
intestate sold the George W. Rowell and the L. G. Rowell 
lands, to one William L. Walthour, then of the county of 
Liberty, but now of the county of Baker, (place of residence 
not positively known,) for a price unknown to complainant; 
but the information is, that he received pay for said places 
in Confederate money, or in Atlantic & Gulf Railroad stock, 
at Confederate prices, except the sum of $1,038 08, for 
which he held the note of said Walthour, bearing date 2ist 
February, 1863, and due one day after date, and which said 
note is now in the hands of complainant, as administrator, 
due and unpaid. And complainant’s information further is, 
that his intestate executed to said W. L. Walthour titles to 
said lands, with covenant of warranty. 

And complainant is informed, and believes, that at the 
time this trade was consummated, intestate had every reason 
to believe, and did believe, that he could soon thereafter per- 
fect the titles'to said lands, as administration had been taken 
out upon said Lawrence G. Rowell’s estate, and he had an 
abundance of the common currency of the country, with 
which to pay up the balance due by him thereon. There were 
some complications in the way of a settlement which ren- 
dered a resort to equity necessary, and intestate accordingly 
employed Isaac E. Bower, Esq., attorney at law, then of the 
county of Baker, to file a bill in Baker Superior Court, 
against Martha S. Rowell, administratrix of George W. Row- 
ell and Thomas Allen, administrator de bonis non of L. 8, 
Brooking, deceased, to perfect said titles. ‘Said bill was filed 
to the May Term, 1863, of said Court, and the amount due 
was, by intestate, placed in the hands of said Isaac E. Bower, 
to be paid over when the necessary decree could be had in 
said case. But owing to the rapid depreciation in the cur- 
rency, and the slow progress of the case, owing to the unfor- 
tunate condition of the country, said parties notified the at- 
torney of intestate that the currency in his hands would not 
be received in payment of balance due. This caused a re- 
turn of the amount in the hands of Isaac E. Bower to intes- 
tate, and a suspension of proceedings until a better currency 
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was provided, and a state of affairs more favorable to the 
closing up and settlement of said business should dawn upon 
the country. And so the matter stood at the time of intes- 
Yate’s death, and so it remains still, said Martha S. Rowell, 
glaiming the balance due the estate of George W. Rowell, 
and said W. L. Walthour, clamorous for a perfect title to the 
lands of which he is in possession, and protection against the 
claim of said G. W. Rowell’s estate, as against said lands, 
Uomplainant is unable to pay up the balance due the estate 
of Rowell, or to make good the warranty of his intestate to 
the said W. L. Walthour. 

Among other items of indebtedness against this estate is a 
note, bearing date, February 21st, 1861, due one day after 
date, for the sum of $6,150 69, which is held by John C. 
Butler, of the county of Bibb, as administrator of Dr. M. 
A. Franklin, subject to two credits, one of $300 00, dated 
June 27th, 1862, the other for $3,000 00, dated some time 
thereafter. As collateral security for this note, complainant 
holds a note, of which the following is a true copy, viz: 






















“ Bonn’s MILs, Baker County, Ga., 
$12,516. January 2d, 1860. 

On the first of January, A. D., 1867, after date, we promise 
to pay to the order of Charles G. Gunter, twelve thousand 
five hundred and sixteen dollars, value received, payable at 
the Bank of Columbus, at Columbus, Georgia. 

(Signed,) C. T. GUNTER, 

D.C. McINTYRE. 


“Endorsed on back—C. G. GunTER, 
D. J. Buntine.” 


















Credited as follows on back of note: “ Received, Colum- 
bus, April 4th, 1864, of C. T. Gunter, three thousand five 
hundred and fifty-nine dollars on this note—three thousand 
of which is principal, and five hundred and fifty-nine dol- 
lars is interest on the three thousand dollars for the time this 
note has to run before maturity.” 

Said note still belongs to estate of intestate, subject to the 
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claim of Franklin’s administrator upon it, as collateral for 
the note of intestate, as aforesaid. John C. Butler had com. 
menced suit against intestate upon the note first above deg. 
cribed, previous to his death, and has served complainant 
with scire facias, with a view of obtaining a judgment against 
him upon said debt. And complainant charges, that unleg 
said administrator, John C. Butler, can realize the sum due 
by intestate, upon said collateral in his hands, there are no 
assets in the hands of complainant out of which the same 
may be paid. 

Among other complications in which he finds the estate of 
his intestate, is a debt due to William B. Parker, of the 
county of Bibb, and a liability to John Jones, of the county 
of Spalding, connected therewith, as follows, to-wit: The 
claim of William B. Parker is founded upon the following 
note, viz: 


$5,775. Macon, Ga., Sept. 17th, 1863. 


On the 5th day of August, eighteen hundred and sixty- 
five, I promise to pay to the order of William B. Parker, 
fifty-seventy hundred and seventy-five dollars, for value re- 
ceived, it being for three lots of land in the 12th district of 
Miller county, numbers two hundred and three, two hundred 
and four and two hundred and eighty-three adjoining, and I 
guarantee said Parker against all delay, loss or expense in 
collecting this note. (Signed) 

_JAMES Bonn. 


It seems that this note was given in renewal of other notes, 
which were given on the 5th day of August, 1858, when, ac- 
cording to said Parker’s statement, said trade was first con- 
summated, at which time Parker executed a bond, conditioned 
to make titles to said lots of land upon payment of said 
original notes, When the notes were renewed, and at the 
time said note for $5,775 00 was given, it seems that said 
Parker took up his bond, and executed a deed of conveyance 
to intestate, for said lots of land, and took from intestate a 
mortgage deed upon the land, to secure the payment of the 
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note. It further appears, from the statements of the said 
John Jones, that about the 1st day of September, 1863, said 
Bond executed a deed, conveying said lots, so bought from 
Parker, and one other, to said John Jones, for a considera- 
tion paid by said Jones in South-Western Railroad stock, 
which statement was verified by an exhibition of the deed of 
Bond to John Jones, which had been duly recorded in the 
proper office in Baker county. When complainant took pos- 
session of the papers of his intestate, he found among them 
the grants from the State of Georgia to William B. Parker, 
and deed of William B, Parker, bearing date 17th day of 
September, 1863, conveying said lots two hundred and three, 
two hundred and four and two hundred and thirty-three, in 
Twelfth district of Miller county, (which was a mistake, as 
said lots are situated in Baker county,) to James Bond. On 
receiving notice of said John Jones’ claim to said lands, and 
being satisfied from an inspection of James Bond’s deed to him 
that the title papers of right were his, he surrendered them 
to the said John Jones, on the twelfth day of August, 1867. 

Said Parker has commenced proceedings to foreclose his 
said mortgage upon said lands, in the Superior Court of 
Baker county, and has also commenced his action of com- 
plaint against complainant, as administrator, in the Superior 
Court of Spalding county, to recover the amount due upon 
said note. For want of means, and claims of higher digni- 
ty against said estate, he cannot pay either the note due the 
said Parker, or make good the warranty of his intestate to 
the said John Jones, 

Among other demands against said estate, is the one in fa- 
vor of John H. Newton, of Clark county, set out as Exhibit 
F;; it being a note for $1,303 07, due March 13, 1865, which 
was given for lot of land number sixty-two, in Eighth dis- 
trict of Baker county, upon which the said Newton holds a 
mortgage to secure said note, duly recorded in said county of 
Baker. And in equity and good conscience, and under the 
law of the State, said Newton should look to said lot of land 
alone for payment, and not to any of the assets of said estate. 
William H. Stark, of the county of Chatham, in the year 
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1866, and before the death of said James Bond, obtained 
judgment of foreclosure against said James Bond, in the Sy. 
perior Court of Mitchell county, upon a mortgage deed, bear 
ing date first day of January, 1863, upon lots of land num. 
bers thirty-six and thirty-seven, in the Tenth district, num 
ber two hundred and sixty-three, in the Ninth district, and 
three hundred and forty-two, in the Eleventh district, of 
Mitchell county, given to secure the payment of a promis, 
sory note, bearing even date with said mortgage deed, where. 
in the said James Bond promised to pay said W. H. Stark, 
or order, one year after the date thereot, $3,211 03, for value 
received. 

There has been no sale of said lands under said judgment 
of foreclosure, and he is apprehensive of suit by said Stark 
against him, as administrator, to recover whatever amount 
may remain unpaid upon said mortgage debt, after sale of 
equity of redemption in said lands. 

There is still pending and undetermined, in the Superior 
Court of Terrell county, a bill filed by Edmund T. Walker; 
of the county of Mitchel, against Jared Irwin, of said conn- 
ty, now deceased, and James Bond. This bill was filed to 
the November Term, 1859, and seeks to recover out of said 
James Bond the sum of $1,450 00, amount paid to Jared 
Irwin, (alleged to be the agent of said Bond,) for the pur- 
chase of lot of land, three hundred and thirty-nine, in the 
Eighth district of originally Early, then and now Mitchell 
county, to which the bill charges, Bond had no title, and that 
said Walker had been ousted from his possession under his 
purchase from Bond and Irwin by a superior paramount title 
in another person. 

Mrs. Selah E. Bond, widow of said James Bond, notified 
him soon after his appointment as administrator, that she 
had elected to take her dower in the lands lying in Musco- 
gee county, aud a sum of money to be hers absolutely in lieu 
of dower in all the other lands of which intestate died seized 
and possessed. Accordingly, she made application to the Su- 
perior Court of said county, at the November Term, 1867, 
to have commissioners appointed to lay off and assign her 
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dower in said lands in Muscogee county. At the November 
Term, 1868, of said Court, said commissioners reported, and 
their report was made the judgment of the Court, assigning 
and setting apart to her, twelve acres of ground in the vil- 
lage of Wynton, on which is situated the residence of the 
said James Bond at the time of his death; also one-third of 
the value of a lot of land, containing sixty-nine acres, lying 
about nine miles from thecity of Columbus. Commissioners 
appointed by the Ordinary, previous to his appointment and 
qualification as administrator, set apart to said widow and 
her two children, all the household and kitchen furniture for 
their use, and $3,000 00 in money, for their year’s support, 
as provided by law. 

And said Selah E. Bond, by application to the Ordinary 
of said county, in December, 1868, obtained an order, under 
authority of what is known as the “ Homestead Exemption 
Act,” of 1868, setting apart the premises upon which her 
dower had previously been assigned as a homestead ; and in 
addition thereto an order, requiring complainant, as admin- 
istrator, “to pay over to John W. Duer, Ordinary, for the 
use of said Selah E. Bond and children, the sum of $1,000 00 
in specie, or its equivalent, out of money in the hands of said 
administrator, or when the same shall come to his hands, out 
of notes and choses in action belonging to said estate, the 
same being personal property, to be by his direction invested 
for the sole use and benefit of herself, and her said minor 
children.” Of which proceeding complainant had no notice 
whatever, until he received a certified copy of the same from 
the Hon. John W. Duer, accompanied with a demand for the 
$1,000 00 in specie, as provided in said order, which said de- 
mand he refused to comply with : 

Ist. Because he had no money in his hands, realized from 
notes or choses in action, belonging to said estate; and— 

Secondly. Because he thought said order was wholly un- 
authorized by law—that the law, known as the “ Homestead 
Act,” did not authorize such a proceeding, and that the judg- 
ment of the Court of Ordinary was of no binding force and 
effect, and would not protect him in the payment of said sum 
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of money. And he presents said matter to this Court, ang 
asks its direction in the premises, whether he shall pay ont 
of the assets of said estate, when realized, said sum of m 
in compliance with said order of the Court of Ordinary, 
As administrator of said James Bond, he has used al] pos- 
sible diligence in endeavoring to realize from the assets of said 
estate; he has been unable to collect any of the notes by suit 
or otherwise, as most of the parties shown to be debtors are 
insolvent, dead, or the demands barred by the Statute of Lim. 
itations; the litigation with Peter McLaren, and other cageg 
connected therewith, has, so far, baffled his efforts, and that 
of his counsel, to bring it to a successful termination ; the 
lands of the estate, scattered as they were, have yielded, 
comparatively, but a small sum. The lands in Cherokee, 
Georgia, were held by a very doubtful and imperfect title, 
and were so scattered as not to authorize complainant, in the 
condition of monetary affairs in the country since his ap. 
pointment, to employ a special agent to look after them, nor 
did his own time permit his doing so in person. According. 
ly, after due deliberation, and consideration, he thought it te 
the interest of all parties concerned, to put them in the hands 
of a reliable and efficient real estate agent for sale. Accord- 
ingly, he employed George W. Adair, of Atlanta, who is 
known to be energetic, reliable and efficient, and after adver- 
tising the same for over thirty days, in the daily and weekly 
“ Atlanta Intelligencer,” a paper having the most extensive 
circulation in that section of the State, those lots which were 
not claimed, were put up at public outcry, and sold in At 
lanta on the first Tuesday in March, 1868, with the resultas 
set forth in Exhibit E. Some of said lots were claimed by 
other parties, as noted opposite their numbers in said exhibit, 
with possession long enough to hold the same under the law, 
And purchasers have notified him, since the sale, that num- 
bers of the lots purchased by them were in adverse posses- 
sion, with good chains of titles; but as he only sold the es- 
tate’s interest, whatever it might be therein, with the distinet 
understanding that if the estate had no title the purchaser 
had no recourse on him, he has not incurred liability on ac 
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count thereof. As an evidence of the want of confidence in 
the value of lands, and the scarcity of money, he states that 
he had advertised the little farm in Calhoun county for sale, 
before the Court-house door in said county, on first Tuesday 
in January, 1868, and at the time and place appointed, could 
only get offered fur same, $1 00 per acre, one-third cash, one- 
third in twelve months, and one-third in two years, with in- 
terest. He withdrew it from sale, and rented it for the year 
1868, for one hundred and sixty dollars, ($160 00,) and 
and again readvertised it for sale, on first Tuesday in Nov- 
ember, 1868. On the last mentioned day, he could only get 
offered $2 00 per acre; but by postponing sale until first 
Tuesday in December, 1868, he finally sold it on that day 
for $3 00 per acre. 

The titles to lands in lower Georgia were nearly all im- 
perfect, many of them coming to intestate through Seymour 
R. Bonner, deceased, whose name is sufficient to throw doubt 
and discredit on any chain of title in that section, where 
many ejectment suits have been decided against them. Those 
lands were extensively advertised in the “ Albany Tri-week- 
ly News,” and in the “ Bainbridge Argus,” and sold at pub- 
lic outery, for $1,288 25. 

The whole amount realized from the sale of lands belong- 
ing to said estate, or to which it had claim of title, exclusive 
of the Calhoun county farm, is the sum of three thousand 
and thirty-nine dollars and ninety-two cents, ($3,039 92) ; 
including the Calhoun county plantation, the sum of four 
thousand six hundred and sixty-four dollars and ninety-two 
cents, ($4,664 92,) and he presents this question to the Court, 
in connection therewith: Whether the widow of intestate is 
entitled to any dower interest in said Calhoun county plan- 
tation, or the proceeds of sale of same, under the facts pre- 
sented, the legal title being in James E. Janes, the agent or 
trustee of intestate at the time of his death. 

Among other demands against said estate, is an account 
rendered by James Clark, now of the county of Terrell, for 
the'sum of seven thousand five hundred and ninety dollars 
and ninety-six cents, ($7,590 96,) a good portion of which 
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he believes to be just. Said Clark is a very poor man, andas 
the same person is put down in schedule of assets, as debtor 
to estate on divers notes therein set forth, and as said account 
cannot be paid for want of assets, it is equitable that said 
notes should be set off against it, and that said notes should 
be considered as paid, particularly as said Clark is insolvent, 

There are, also, in hand and included in the list of assets, 
particularly set out, three notes on C. B. Franklin, amount- 
ing to the sum of $657 78. Said Franklin is an heir-at-law 
of Dr. M. L. Franklin, of whose estate the said John 0, 
Butler is administrator, and said notes were given for cash 
loaned, and were intended by the said ©. B. Franklin and 
James Bond to be payments on said Franklin’s interest in 
said Franklin estate note. Said Franklin is a non-resident 
of the State of Georgia; wherefore, he prays that said notes 
may be set off and allowed as payments upon said note of 
intestate, in the hands of John C. Butler. 

Upon a private memorandum book of intestate was found 
an account against L. G. Janes, another creditor of intestate, | 
whose demand against the said estate is set out, amounting 
to the sum of $5,184 00, composed of the following items, 
viz: * * * Which account he pleads as a set-off against 
the demand of the said L. G. Janes, and prays judgment 
against said Janes for the balance due thereon, after deduet- 
ing the amount of his demand. 

Two of the drafts of the said James Bond, accepted by 
William G. Porter & Company, of Apalachicola, Florida, 
viz: those dated March 21st, 1862, one for $400 00, and 
the other for $430 00, due at ninety days, were never used 
by said intestate, but were held and kept by intestate, to be 
returned to said acceptors, until his death, and after the 
qualification of this administrator, were found by him among 
the papers of said estate. Which said drafts, accepted as 
aforesaid, have been mislaid so that he cannot, at present, 
find them; but he avers the fact to be as herein stated, and 
that the said William G. Porter & Company cannot, in any 
contingency, be called upon by any other person for payment 
of said acceptances, and prays, that if said drafts, and accep- 
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‘ances of the same by said parties can be and are found, he 
may return them to said acceptors, and if not found, that they 
may be established by order of this Court, and allowed to 
said estate as credits and in satisfaction of so much of the 
account of said William G. Porter & Company. 

CG. P. Walker, then of the county of Calhoun, but now of 
the county of Terrell, combined and confederated with one 
Thomas J. Dunn, his attorney-at-law, now of the county of 
Calhoun, a short time previous to the death of intestate, viz: 
in the month of February, 1867, and, contriving how to in- 
jure and annoy the said James Bond, sued out numerous at- 
tachments, some returnable to Justices’ Court, and one to the 


. Superior Court of Calhoun county, alleging as a ground, and 


the only ground for the suing out of same, “that said James 
Bond was removing, or about to remove out of said county 
of Calhoun ;” and caused said attachments to be levied upon 
ten bales of cotton, then on the plantation of said James 
Bond, in said county of Calhoun; which cotton was released 
from the levy of said attachments by said Bond previous to 
his death, by giving a replevy bond. Said cotton was ship- 
ped from said plantation to the warehouse of Hardeman & 
Sparks, Macon, Georgia, after its release from said attach- 
ments, and remained in said warehouse unsold, until after 
his appointment as administrator, when he sold the same, 
and has used the proceeds thereof in the due course of ad- 
ministration. The debt or demand of the said Walker, 
claimed to be due, and upon which said attachments were 
founded, consists of divers notes, all bearing date during the 
war, or between 1860 and 1865, and amounting, in the ag- 
gtegate to about the sum of twelve hundred dollars, ($1,200.) 
The ground upon which said attachments issued was wholly 
untrue ; so known to be by said Walker when the same were 
sued out, and they were sued out for the purpose of obtain- 
ing an unjust advantage of the said James Bond, and of his 
creditors, having claims of superior dignity ; for said James 
Bond never had been a resident of the county of Calhoun, 
but was, at the time, and had been since the year 1856, a res- 
ident-of the county of Muscogee, and was not subject to the 
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process of attachment in the county of Calhoun, upon the 
ground stated in said attachment, or upon any other . 
at the time, or any other time previous to his death. As the 
representative of said estate, he has been made a party defen. 
dant to said attachments, and forasmuch as the property 
levied upon has been administered by him and duly accoun- 
ted for, and the claim of said C. P. Walker, if justly due, of 
inferior dignity to others against said estate, and his attach- 
ments unjustly and improperly sued out, it is not just or 
equitable that he should be compelled to litigate further with 
the said C. P. Walker in the county of Calhoun. 

He appended a true statement of his account with the es 
tate of his intestate, showing the amounts received and paid . 
out up to the present time, and the balance on hand. He 
has received. the total sum of $7,891 68; has paid out, in- 
cluding commissions allowed him upon first return, $6,371 73. 
The balance in hand, at this date, is-— 


Cash, less commissions $1,519 95 


Note of G. W. Colley, of Calhoun county, Georgia, due Janu- 
ary Ist, 1870, with interest from date 


-————_ -—— 


$2,331 95 


All of the creditors of said estate, so far as they have 
come to his knowledge, are residents of the counties set forth, 
except that Joseph E. Knowles and George W. Knowles re- 
side in the State of Louisiana, and are represented by Lyon 
& Irvin, attorneys at law, of the county of Bibb; John Ran- 
dolph Whitehead resides in the county of Miller; the resi- 
dence of William H, Albert is unknown, but he is represented 
by James Johnson, attorney at law, of the county of Chat- 
ham, and Samuel Williams resides in the county of Terrell; 
all of whom are judgment-creditors of said estate ; the notes 
set down in the schedule of indebtedness as Bryant Folsom’s, 
of Lowndes county, are controlled by T. G. Turner, of the 
county of Brooks, whose attorneys are Peeples & Stewart, of 
the county of Spalding. 

In consideration of the premises, and forasmuch as he is 
without remedy, according to the strict rules of the common 
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law, by reason of the large outstanding indebtedness of said 


- estate, the numerous creditors thereof, the want of assets out 


of which they may be paid, the litigation now pending to 
recover and make available assets of said estate, the compli- 
cated condition of its affairs generally, the necessity of avoid- 
ing a multiplicity of suits, and to save expense, as well as to 
protect him by the judgment or decree of Court, in reference 
to the matters presented for its direction, he prayed for in- 
junction against said creditors, etc., commanding and direct- 
ing such of them as have already commenced actions, other 
than for foreclosure of mortgages, forthwith to desist from 
prosecuting their said actions against him, as administrator, 
and such as have not commenced suit, to refrain from doing 
so, until the further order of Court ; and for subpena against 
each, commanding them to present their several and respec- 
tive claims, and settle their several and respective priorities 
as to payment, out of such funds as may be in hand, upon 
the winding up and settlement of said estate ; to answer such 
matters as may be necessary for them or either of them to 
make answer unto; and, finally, to stand to, abide and per- 
form the final order or decree of the Court in the premises. 

And for the Court, upon the hearing of this bill, to direct 
what amount he shall pay to the said Selah E, Bond, in lieu 
of dower, in the lands of said estate; whether he shall pay 
anything upon said order of the Court of Ordinary of Mus- 
cogee county, purporting to be passed under authority of the 
“Homestead Exemption Act ;” and what creditors are enti- 
tled to priority of payment in the distribution of the assets 
of said estate; and to allow him to amend this bill, from time 
to time, as circumstances require, in order to show what assets 
may have been realized upon, and the balance subject to dis- 
tribution under the order of the Court; and to grant a rea- 
sonable allowance for counsel fees and expenses, in bringing 
these matters to a hearing; and upon a final hearing hereof, 
to grant a perpetual injunction against all the creditors of 
said estate, and for general relief. 


Lyon, DEGRAFFENRIED & Irvin, for plaintiff in error. 
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Fieminae & RuTHERFORD, PEEPLEs & Stewart, La- 
NIER & ANDERSON, N. L. Howarp, for defendants, 


WARNER, J. 


The allegations in the complainant’s bill make such a cage 
as will authorize a Court of Equity to entertain it for the 
purpose of marshaling the assets of the estate and directing 
the administrator as to the distribution thereof. The reme- 
dies provided by law for the protection of the administrator, 
under the statement of facts set forth in the record, are not 
as adequate and complete as in a Court of Equity, and it was 
error in the Court below to dismiss the bill. 

Let the judgment of the Court below be reversed. 


JAMES F’, WINTER, plaintiff in error, vs. MATTHEWS, BURKE 
& CAMERON, defendants in error. 


1. A new plaintiff, suing for the use of the former plaintiff, may be made 
by amendment. And the amendment is sufficiently certain, if the 
pleadings contain sufficient to enforce the verdict. R. 

2. Where a party receives money for investment, and the evidence con- 
flicts as to the use made of the funds, and as to whether they were in 
fact used in investment, and the question is fairly submitted to the jury, 
on the law of the case, and the verdict of the jury is sustained by the 
evidence : . 

Held, That in such case there is no error in the Court below in refusing 
a new trial on this ground. 

Where the plea and proof of the defendant, by his own testimony, makes 
out a case of illegal contract, and there is other evidence denying it, 
and the jury find against such plea on the facts submitted under the 
law to the jury: 

Held, That the verdict was not contrary to law, as the application of the 
law in such case turned upon the question of fact, of which the jury 
were properly to judge. 


Amendment. New trial. Before Judge Jounson. Mus- 
cogee Superior Court. May Adjourned Term, 1870. 
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The petition of Matthews, Burke & Cameron averred that 
at certain times, therein set forth, they furnished Winter cer- 
tain specified sums of money to be, by him, invested in high 
wines for their benefit, upon his promise, within a specified 
time, to return said money and part of the profits on said 
high wines, and that he did not make such investment and 
would not repay said money. Winter pleaded that he did 
make the investment as directed by plaintiffs, and that the 
investment was to be and was in one hundred barrels of 
whisky then in bond in New York, with intent by plaintiffs 
to make large profits by not paying the revenue justly due 
thereon to the United States, with intent to defraud the 
United States. The evidence showed that Winter received 
the money from one Brocket, who subsequently transferred 
his claim to Matthews, Burke & Cameron. Brocket nar- 
rated, in his way, the manner of the deposit, that said Winter 
was to be personally responsible, and his effort to get back 
the money or its representative, if it was invested, and his 
failure, and that he was wholly ignorant of any fraudulent 
intent in the premises, Winter, in his own behalf, also tes- 
tified as to said facts ; said he was not to be personally liable 
and stated the facts upon which the plea as to fraud on the 
revenue was based, etc. 

The plaintiffs’ counsel had addressed the jury and defend- 
ant’s counsel was replying. Then plaintiffs’ counsel pro- 
posed to amend the petition by making it in favor of Brocket 
for the use of said Matthews, Burke & Cameron. This was 
allowed and was done by interlining Brocket’s name and 
making it read, “The petition of F. L. Brocket, who brings 
the suit for the use of,” ete., and by striking off the s in 
“petitioners” throughout the petition, the defendant’s coun- 
sel not requiring a more formal amendment. 

The jury found for the plaintiff for the amount sued for. 
Winter moved for a new trial upon the grounds, that the 
verdict was contrary to the evidence and the principles of 
equity and justice, strongly and decidedly against the weight 
of the evidence and against the law, and because of his fail- 
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ure to get certain evidence which he could get for another 
trial. The Court refused a new trial, and that is assigned as 
error, on all the grounds for the new trial, and because the 
Court erred in allowing said amendment. In the argument 
here the point as to the new evidence was waived. 


Peasopy & BRANNON, for plaintiff in error, insisted that 
the manner of making the amendment was too loose, ete, 


H. L. Bennina, E. H. Worri., for defendants. 
LocuRAng, C. J. 


1. This was a motion for a new trial upon the grounds that 
the jury found contrary to the evidence and law. A prelimi- 
nary question is made on the pleadings as to the uncertainty 
of the plaintiffs’ petition. The suit was originally in favor 
of Matthews, Burke & Cameron, and, without objection, was 
amended by adding a general money count, and the name of 
F. L. Brocket, who sues for their use. We need not say that 
under our Jaw amendments are allowed at any stage of the 
proceedings, as matter of right, and either in form or sub- 
stance, if there be enough in the pleadings to amend by. 
Section of the Code 3429. And by section 3436 this very case 
is provided for: ‘ When it becomes necessary for the pur- 
pose of enforcing the rights of such plaintiff, he may amend 
by substituting the name of another person in his stead, suing 
for his use.” 

The point raised on the amendment as’ made, that it is 
uncertain as to parties, we do not hold valid. The declara- 
tion is in the name of Brocket, for the use of these parties, 
who allege with sufficient distinctness the cause of action, 
and as the declaration as amended was neither demurred to 
nor claimed as a surprise, and the case proceeded to verdict, 
we would be cautious in holding any exceptions to the plead- 
ings, that. contained sufficient to enforce the verdict, invoking 
such exercise of power. 

2. In this case, the evidence showed that Winter had re- 
ceived money from Brocket for investment. This fact is 
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not disputed ; it appears, by the receipts of Winter, that he 
got the money, and this suit was instituted to recover it back. 
Brocket, whose interests had been assigned to these usees, 
testified, that on the 7th of September, 1867, he had his first 
interview with Winter, brought about by the intervention of 
one Burton, and at which time the larger portion of the 
money was handed to Winter. The evidence discloses that 
this money was to be invested by Winter, and that he was to 
manage the affairs, and Brocket was to look to him for the 
return of the money and profits. How he was to invest, or 
through whom the matter of arrangements and profits were 
to be consummated, were not divulged. The division of 
profits was defined and Brocket, after paying over the money 
and taking the receipt therefor, retired from the scene with- 
out knowing anything, except that there was to be an invest~ 
ment that promised large results, in some ten days, from the 
purchase of one hundred barrels of whisky. After waiting 
the denouement of this business thus arranged, Brocket 
sought Winter, desiring settlement, but got none. In some 
of the several interviews following, Brocket desired to be put 
in communication with the party who held the property. 
This was not at first effected. Brocket, evidently from the 
evidence, was uneasy and followed up, with pertinacity his 
efforts to either get at the investment, or get the money. In 
one of these frequent importunities Winter expressed doubt 
of a certain man named Robbins having acted fairly in the 
investment. After this, Brocket, by letter, directed Winter 
not to invest, etc. In none of these varied interviews did 
Winter show any receipt from Robbins for the money, but 
invariably expressed his own responsibility for the money— 
at one time offering his own note, at sixty days, for it, which 
was declined, except he would give a firm note. Brocket 
also states, that in his hunt after the money, he went to Rob- 
bins, who said the amount was invested in wines in bond, 
but his business was with Winter. It appears that Winter 
was the bondsman of Robbins, who had a bonded warehouse, 
and Brocket swears that he had no knowledge of anything 
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illegitimate being intended, that he did not know how the 
profits were to be realized. 

Brown, a witness introduced, stated that he was present gt 
an interview between Winter and Brocket ; in the interview, 
Winter said he had loaned the money to Robbins, who was 
in Washington, and when he returned the money should. be 


paid, (appointing ten days afterwards as the time.) He went — 


at the appointed time to Winter’s office; Brocket demanded 
the money of Winter he had loaned him; Winter said he 
presumed Robbins had invested it in low wines; Brocket 
then demanded if he had invested it, to show him in what; 
Winter wrote a short note to be delivered to Robbins at one 
hundred and nine Washington street; they went and found 
him, delivering the letter; his reply was, that he knew noth- 
ing of any investment for Winter ; they returned to Winter's 
office and he was gone. 

Plaintiff also introduced the sworn plea of Mr. Winter, 
which set out, among other things, that this money was 
handed to him to invest in whisky, at forty cents per gallon, 
the object being to cheat the United States out of its tax; 
that he took the money without responsibility to turn over 
as might be requested ; that he had turned it over to Rob- 
bins at once; that he was not to be interested nor responsible; 
that Brocket told him, after he received the money, that it 
was the purpose of the parties concerned to sell the whisky 
without payment of the revenue tax to the government; 
that he did not know whether Robbins ever invested the 
money or not; that Robbins had only a few barrels in his 
bonded warehouse; he presented a receipt from Robbins for 
the amount, dated September 6th, 1867. 

Mr. Winter was sworn for the defense, and substantially 
swore what was in his plea. The jury found for the plaintiff 
the amount of $2,350 40. Was the verdict of the jury con- 
trary to the evidence? We think not. ‘The receipts taken 
with the evidence is clearly sufficient to sustain it. The 
money went into the hands of Mr. Winter for investment. 
Whether he returned the money or accounted for it, was 4 
question of fact for the jury, and they were authorized to 
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jook into the whole transaction, and from the facts stated, 
from both Brocket and Brown, parties without interest in 
the case, there was such a case made out as warranted the 
finding. 

Was it against law? Wethink not. ‘T'he evidence against 
Brown and Brocket showed no knowledge upon the part of 
Brocket with, or any participation in, the contemplated fraud 
upon the government. And the evidence of Mr. Winter in 
his own case was a question of credibility for the jury. 
Brocket says, positively, he did not. Winter says he did. 
The jury are the judges in such cases, and it is not necessary 
for us to go into the many reasons why the finding of the 
jury may be sustained on this point. Their finding either 
way would have been supported by proof. But even con- 
ceding that the weight of the evidence was in favor of such 
knowledge, there was evidence in this record that the princi- 
pal was to be paid back to Brocket, and there is no evidence 
of any investment, or any cheat on the government, in fact, 
and there is some evidence of locus penitentie and directions 
not to invest. These questions, under a fair charge from the 
Court, have been passed upon, and we will not disturb the 


finding of the jury upon them. 
Judgment affirmed. 


Oranp, Paramore & Company, plaintiffs in error, vs. 
WoLrorkK WALKER, defendant in error. 


Where, on a trial before a jury, it was in issue whether a horse was 
sound at the time of a sale, and there was evidence on both sides upon 
the point, one of the witnesses saying he was slightly lame and contin- 
ued to grow worse for a year, and after the trial a witness was found 
who would swear that the horse was not lame at the sale, or for a long 
time thereafter, when he got a hurt which made him seriously lame: 

Held, That this was only cumulative evidence, and not a ground for 
new trial. In order to justify a new trial on the ground of newly dis- 
covered evidence, it must appear that the newly discovered evidence is 

such as will probably change the verdict. 
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New trial. Cumulative evidence. Before Judge JOHNSON, 
Muscogee Superior Court. May Term, 1870. 





























Orand, Paramore & Company sued Walker for $75 00, 
balance of the price of a horse. That Walker bought the 
horse at $600 00, and had not paid this balance, was not 
controverted. But the defense was that the horse was un- 
sound. The defendant testified that plaintiff told him the 
horse was sound when he bought, but a few days afterwards 
she was lame, and upon removing her shoe a piece of Indig 
rubber or old hat and some pitch was found under the shoe; 
that she got worse, and that this lameness depreciated her 
value one-third. He admitted that he never offered to 
rescind the trade, but sold the horse. The blacksmith testj- 
fied to the same facts as to lameness, and said the horse 
became “dead lame” after she was sold by Walker. He 
testified that rubber or old hat is put under the shoe ofa 
horse which is tender-footed or has corns, Another witness 
swore that sometimes the horse was dead lame and sometimes 
lame but slightly. One of the defendants testified that the 
horse was sound when sold and stated, as did the blacksmith, 
as to the use of rubber, etc. And another witness testified 
that he knew the horse well, had driven her and knew she 
was sound at the sale to Walker. The jury found for the 
defendant. ; 

Plaintiff’s counsel moved for a new trial because of newly 
discovered evidence. In support of this. they produced an 
affidavit of one Brooks, who had frequently rode the horse 
while Walker had her, and said she was sound then and be- 
came lame running away and getting hurt after Walker sold 
her. The Court refused a new trial, and that is assigned as 


error. 
4 


Peazopy & Brannon, for plaintiffs in error, said this 
new evidence was not cumulative: 10th Wend. R., 294; 
6 Pick, 417, 418; Code, 3665. 


BLANDFORD & THORNTON, for defendant. 
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McCay, J. 


We see no error in the Court in his judgment overruling 
this motion for a new trial. 

1, The newly discovered evidence is cumulative, and by 
section 3665 of the Revised Code is therefore too late. The 
distinct issue made on the trial, was the soundness or un- 
soundness of the horse, at the time of the sale, and there was 
evidence on both sides upon that question. The blacksmith 
and the defendant both testified that she was slightly lame 
very soon after the sale, and both stated’ the suspicious fact, 
that the hoof of the horse had evidently been treated with 
pitch and India rubber, as if something was the matter. 
Wolfork Walker testified that this lameness continued get- 
ting worse for a year, when he sold her. Now the only 
effect of this new witness’ testimony is to contradict Walker. 
That the horse was hurt after Chapman got her has nothing 
to do with the question in dispute. The real point of the 
new evidence is that the horse was not. lame whilst the 
defendant had her, and that matter was the very issue tried. 

The evidence, if used on the trial, need not necessarily 
have changed the verdict. It is utterly inconsistent with 
the testimony of both Walker and the blacksmith, and the 
jary might, and so might a new jury, believe them rather 
than the discovered witness. A new trial will not be granted 
unless the evidence discovered would probably, at least, 
change the verdict. 

Judgment affirmed. 
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City Fire Insurance Company or HartForp, plaintiff 
in error, vs. JOHN CARRUGI, defendant in error, 


1. A foreign corporation doing business in this State, is subject to the 
jurisdiction of the Courts of this State, if it can be served with pro- 
cess; and, as, by our law, any corporation may be served with. the 
process of a Court having jurisdiction of the suit, by serving “any 
officer or agent of such corporation ”’ so any foreign corporation hay- 
ing an officer or agent here, may be served by serving its officer or 
agent. 

2. When there is a plea of the general issue, and, also, a special plea 
setting up matter of dgfense, which might be proven under the general 
issue, and the Court dismisses the special plea as surplusage, this ig 
not such error as will require the verdict to be set aside, if the Court, 
in fact, allow the evidence under the plea of the general issue. 

8. Where evidence is taken by commission, and it appears by the an- 
swers that the witness does not understand the English language, the 
Court will presume, in the absence of proof to the contrary, that the 
commissioners understood the language of the witness. 

4. It is no objection to the use of testimony taken by commission if, af- 
ter it is read, the witness—a female—appear, and is examined asa 
witness. 

5. Where there was a question of what and how much was lost by a fire, 
and there was a list of articles produced, and evidence introduced go- 
ing to show that it was a true list, it was not error in the Courts to 
permit the list to go to the jury for their consideration, simply because 
some of the articles on the list were such as were not covered by the 
policy of insurance, on which the suit was brought. 

6. It is not a violation of that condition of a policy of insurance which 
requires everything to be stated in the application, materially affecting 
the risk of the insured, to fail to state that he is insolvent, or that there 
are judgments against him which are a lien upon the property. 

7. Where the charter of a foreign insurance company contains a provision 
prescribing certain duties and conditions, upon those insuring with the 
company different from those imposed by the general law, a plea set- 
ting up a failure to comply with such conditions by the assured is de- 
murrable, unless it alleges that the assured had notice of the conditions 
at the time the contract of insurance was entered into. 

8. If the agent of an insurance company do, in fact, receive notice of @ 
prior insurance from the assured, and do, notwithstanding, proceed to 
issue a policy and receive the premiums agreed upon, the policy is not 
void, because notice of said prior insurance is not endorsed in writing 
upon the policy, as required by the conditions contained in the policy. 


Jurisdiction. Pleading. Evidence. Waiver. Before Judge 
JoHNSON, Muscogee Superior Court. May Term, 1870. 
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Carrugi sued the City Fire Insurance Company of Hart- 
ford, Connecticut, as “a corporation existing by and under 
the laws of Connecticut, with power to insure against losses 
by fire, doing business in Columbus, Georgia, as an insurer 
against. losses by fire, by its agent, Robert R. Murdock,” 
Heaverred that on the 4th of January, 1867, he paid said 
agent $45 00 as premium and, in consideration thereof, the 
agent delivered to him a policy of said company, insuring 
him against loss by fire, for one year, for $1,000 00 on the 
farniture in the second story of the bujlding described, and 
$2,000 00 on the stock of furniture and fixtures in the lower 
story; that on the 24th of March, 1867, said insured pro- 
perty was destroyed by fire; that, according to the require- 
ments of said policy, he made proof of said loss and demand 
of payment, and payment was refused. 

In his petition he also set forth the history of the matter 
in substance, thus: The day before this policy was taken 
out he applied to Murdock for insurance for $6,000 00, told 
him that Mr. Hill had already insured the same property 


. for $5,000 00, took Murdock through the lower story and 


exhibited the stock, furniture and fixtures to him and offered 
to show him that up stairs, but Murdock would not go up, 
but said he would make the insurance for $6,000 00 ; that, 
on the next day, Murdock brought to him the policy sued on 
and another, in another company, for the same amount, and 
explained that he had put it in two companies to divide the 
risk; read to him the written portions of said two policies, 
received the premiums on each and delivered them up to 
him; that trusting to Murdock’s known integrity, he did 
not read the policies but, since the fire, has discovered that 
the policy sued on contains these words: “If the assured or 
any other person or persons interested shall have existing, 
during the continuance of this policy, any other contract or 
agreement for insurance (whether valid or not,) against loss 
or damage by fire on the property hereby insured, or any 
part thereof, not consented to by this company, in writing, and 
mentioned in, or endorsed upon this policy, then this insu- 
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rance shall be void and of no effect.” He averred that the 
foregoing conduct of Murdock was a waiver of said condi. 
tion, or if not, a fraud which vitiated said condition, and he 
prayed that the jury should pass upon that matter as if g 
bill were filed to get rid of the effect of said condition of the 
policy. The value of the lost property being averred, he 
prayed judgment for the face of the policy. Service wags 
perfected by serving Murdock, the agent. 

Carrugi also sued upon seid other policy issued by Mur: 
dock, as agent of the Phonix Insurance Company of Hart 
ford, Connecticut, for the other $3,000 00 and, by consent, 
that suit was to abide the result of this one. 

The defendant pleaded to the jurisdiction, because said 
defendant was, at and before the bringing of this suit, “a 
corporation resident of the State of Connecticut, existing un- 
der and by virtue of the laws of said State of Connecticut, 
and resident therein, and was not, at the commencement of 
said plaintiff’s action, a citizen of, or resident within, the 
State of Georgia,” and that the defendant had not been 
served with the process. Upon demurrer, this plea was 
overruled. Defendant then pleaded the general issue, and 
defendant then pleaded—2d. “ That said stock of furniture 
was not consumed, burnt, lost, or destroyed by fire in manner 
and form as plaintiff hath alleged; and that by the making 
of said claim or demand upon defendant, said plaintiff hath 
attempted to defraud defendant by attempting to receive an 
amount largely in excess of his actual loss, whereby said 
policy, according to the provisions thereof,.is void and null.” 

3d. ‘ Plaintiff did not, according to the condition of said 
policy, as soon after the loss as possible deliver, as particular 
an account of their loss and damage, as the nature of the 
case would admit, and, in order to support his said claim, 
did, on the 22d of April, 1867, in the county of Muscogee, 
make a certain affidavit in support of said claim, and there 
was false swearing, with intent to defraud defendant, in vio- 
lation of the provisions in the body of the policy contained, 
said plaintiff having then and there sworn that the amount 
annexed to said affidavit contained a true statement of his 
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loss by fire, and the whole amount of what he saved’ from 
the fire, and showing the amount of loss ; that the values set 
down in the account are, in case of articles obtained at a dis- 
tance from Columbus, to the best of his knowledge, infor- 
mation and belief, the prime cost of such articles, with the 
expense of transportation added; and, in the case of other 
articles, the ordinary selling price of said articles, in Colum- 
bus, amounting to an aggregate of $14,307 00 loss; whereas, 
said account did not contain a true statement of the said loss 
or damage, contrary to the body of said policy and the con- 
ditions of the same, whereby said plaintiff hath forfeited all 
claims on defendant.” 

4th. “At the time said insurance was made, defendant in- 
quired of said plaintiff whether there was other insurance, 
or whether the property had been insured in any other office, 
and plaintiff failed to inform defendant of the fact, although 
at the time there existed cther insurance, to-wit; on the fur- 
niture, $2,000 00 and on the merchandise and fixtures, 
$3,000 00, and that, had said information been given, de- 
fendant would not have made said policy.” 

The fifth plea reiterated the averments of the fourth and 
that Carrugi’s failure to give notice of said prior insurance 
was such a fraudulent concealment as avoided the policy. 

The sixth plea averred that, after said policy issued, Car- 
rugi obtained other insurance on said property in the Atlan- 
tic Fire Insurance Company of Brooklyn, New York, with- 
out the knowledge or consent of defendant, and without hay- 
ing the same mentioned in writing in or on said policy, 
and thereby lost his rights under said policy according to its 
terms. 

Before going into the trial, the Court ordered the said 
third plea to be stricken, upon what ground does not ap- 
pear by the record. Plaintiff’s counsel read in evidence the 
policy of defendant. It isin the usual form, It contained 
the following stipulations material to this cause. The com- 
pany was not to be liable for musical instruments and cer- 
tain other things named, “ unless separately and specifically 
insured.” “Tf the assured, or any other person or parties in- 
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terested, shall have existing, during the continuance of thi, 

policy, any other contract or agreement for insurance (wheth. 

er valid or not) against loss or damage by fire on the 

erty hereby insured, or any part thereof, not consented to by 

this company, in writing, and mentioned in or endorsed tpop 

this policy, then this insurance shall be void and of no effeet, 

And in case any other contract or agreement for insurance 

(whether valid or not) against loss or damage by fire exists 

on the property hereby insured, or any part thereof, whether 
prior or subsequent to the date of this policy, the insured shal] 
not, in case of loss or damage, be entitled to demand or re. 
cover of this company any greater portion of the loss and 

damage sustained than the amount hereby insured shall bear 
to the whole amount of such contracts or agreements for in- 
surance.” ‘ Any interest in property insured not absolute, 
or that is less than a perfect title, must be specifically repre. 
sented to the company and expressed in this policy, in writ- 
ing, otherwise the insurance shall be void.” Alienation of 
the property avoided the insurance, and it stated that “ entty 
of a foreclosure of a mortgage or the levy of an execution 
shall be deemed an alienation of the property.” In the 
clause specifying when and how the proof of loss was to be 
made, and what it should contain, and that the assured should 
be subject to examination, etc., was this condition : “ If there 
appear any fraud or false swearing, the insured shall forfeit 
all claim under this policy.” The company was not to 
be liable for more than the actual value of the property 
insured or what it would take to replace it, and the company 
was to have the right to replace at its option. Reinsurance 
for any other insurance company was to be on the basis of 
joint liability with said company, and in no event was the com- 
pany to be liable for a sum greater than such portion as the 
sum thereby reinsured bears to the whole sum insured onthe 
property by the company reinsured, and in case of loss, this 
company to pay their pro rata proportion, at the same time, 
manner and form, as the company reinsured. It concluded 
with the declaration that “this policy is made and accepted 
upon the above express conditions.” The written portion’of 
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the policy was to the effect stated in the declaration ; but it 
was nowhere written in or on said policy, that there was any 
other insurance on said property, or that defendant consented 
to such. 

Mrs. Carrugi’s interrogatories were read over the objection 
of defendant. She testified that the commissioners read over 
to her the bill of particulars of the goods lost or missed after 
the fire; that she could not read English at all, but that the 
commissioners—one of them acting as interpreter when she 
did not understand English—asked her as to each item; she 
thought the values were fair as affixed to this bill, and gave 
her means for knowing their value. She testified that her 
husband did tell Murdock before this policy was delivered, 
that Hill had already insured the property for $5,000 00, 
and that Murdock examined below and declined examining 
above, and, when he brought the policies, explained why he 
made two as aforesaid, read over to Carrugi only the written 
part of the policies, delivered them and received the: pre- 
miums. It did not appear on the face of these interrogato- 
ries that said commissioner, who acted as an interpreter, was 
sworn as an interpeter. 

Miss Carrugi’s interrogatories were also read. She thought 
the list aforesaid correct, but knew not the value of the ar- 
ticles. She also testified to the notice of prior insurance for 
$5,000 00 with Hill and that Murdock declined examining up 
stairs before insuring. And this last was also testified to by 


astranger, who was present when Murdock declined going 


up stairs, and he said he heard Hill’s name mentioned, but 


in what connection he did not remember. Miss Carrugi was 


then put upon the stand and examined. She then testified 
that said list was made up after the fire by her father, her 
mother and herself putting down all the missing articles 
which either could remember; that she remembered particu- 
larly only the furniture and clothing. Plaintiff . testified 


that he told Murdock that Hill had insured him for $5,000 00 


and he wanted $6,000 00 more insurance; that Murdock 
looked below, expressed himself satisfied and would not go 


above, made out the policies, etc., as aforesaid, and that his 
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wife and daughter and said stranger were present during agi 
conversation. He said he remembered all the articles in the 
list except the clothing and furniture; said that all. hig 
goods, etc., lost by said fire were worth from $18,000 00 t 
$20,000 00 ; that the fire occurred in March, 1868, and the 
claim and demand for payment was made in April, 1969) 
He admitted that after this policy was made, his $5,000 09 
with Hill expired and was renewed, and that he did not jn: 
form Murdock of this renewal. He was asked whether the 
property insured was not mortgaged, whether there was not 
large judgments against him, and whether he was not insok 
vent, but upon objection by his counsel, the Court suppressed 
the answer. 

The plaintiff’s counsel then read to the jury said list of ar. 
ticles. It contained a bill of particulars of furniture, ete., on 
the upper floor, put down at $1,967 50 (among other articles 
was a piano at $550 00); wearing apparel, aggregated at 
$371 45; liquors, etc., in front store, aggregated at $3,422 10; 
other liquors and restaurant furniture, aggregated at $2. 
642 34; property destroyed by the fire, but not included 
in the list as sworn by as aforesaid, $779 00; property 
saved and not in said list, $953 75; counter, $75 00; 
making a total valuation of the contents of the house, at the 
time of the fire, $10,271 14. A witness testified that the 
prices for the articles in said list were fair, and he and sey- 
eral others testified that Carrugi had a good stock. One tes« 
tified that his furniture was worth $1,400 00. Here plain- 
tiff closed. ' 

For defendant, Murdock testified that the stock was mea» 
ger; that he did not go above because Carrugi said the up 
stairs was the apartments of his wife and daughter, and that 
he asked as to other insurance, but that Carrugi did not tell 
him of having any, nor did he know it till after the fire; 
and he said he and Carrugi were alone when they conversed; 
except that Mrs. and Miss Carrugi were about twenty feet 
off, in another room, separated by a partition. He said he 
had no authority to issue a policy without entering prior in 
surance thereon. Hill testified, that he, as agent of the At 
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lantic Fire Insurance Company of Brooklyn, New York, in- 
gured said property for $5,000 00, and renewed it on the 16th 
of January, 1867, when it had expired; that he did not 
know he then had other insurance, or would not have re- 
newed his policy, because he thought $5,000 00 was fully 
three-fourths of the value of the property and, that he had 
refused to insure it for more than $5,000 00. Defendant’s 
counsel then read in evidence said policy for $5,000 00, is- 
sued by Hill on the 16th of January, 1866. They tendered 
in evidence a copy of defendant’s charter, but the Court re- 
jected it. It contained the following: 

“Sec. 11. That in every application for insurance, the ap- 
plicant or applicants shall well and truly state his, her or 
their title to the property proposed to be insured, and the na- 
ture and amount of any and all encumbrances thereon, and 
misrepresentation made in respect to the same shall render 
the policies issued upon such applications void and of no ef- 
fect, and the conditions annexed to each policy shall be fully 
complied with, otherwise the policy shall be void during 
such non-compliance. 

“Spc. 12. That if there shall be any other insurance upon 
the whole or any part of the property insured by any policy 
issued by said eompany during the whole or any part of the 
time specified in such policy, then every such policy shall be 
void, unless such double insurance shall exist by consent of 
said company, indorsed upon the policy, under the hand of 
the Secretary ; and if such other insurance shall exist by 
consent of said company, as aforesaid, and a loss shall hap- 
pen, then said company shall be holden to pay only its just 
proportion of such loss, according to the whole amount in- 
sured upon the property damaged or destroyed. 

“Sec. 13. That if any alteration shall take place which 
shall increase the risk or hazard of any property insured. by 
said company by the act of the insured, the insured shall 
give immediate notice thereof to the company, and if required 
shall pay an extra premium for the additional risk ; other- 
wise the insurance shall be wholly void as to such property, 
and the insured shall be entitled to the return of a just pro- 
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portion of the premium paid on the same according to the 
unexpired time of the policy. 

“Src. 14, That in all cases of loss or damage, said come 
pany shall be liable only to the extent and value of the jy. 
terest of the insured in the property damaged or destroyed 
at the time of the loss. 

“Src. 15. That all policies of insurance and renewals of 
policies shall be signed by the President and countersigned 
by the Secretary, and may be made either with or without 
the common seal of the company, and each policy or renewal 
shall be good to the insured, his, her, or their heirs, devises, 
executors or administrators, as the case may be, and to the 
assignee or assignees for collateral security only during the 
term for which it was insured. 

“Sec. 16. That any person insured by said company, who 
shall sustain loss or damage by fire, shall forthwith forward 
a notice thereof to the company, and shall also forward a 
statement as soon thereafter as may be, declaring what inter- 
est the insured had in the property burned, or whether any, 
and what other insurance upon the same existed. at the time 
of the fire; whether the loss was sustained by misfortune 
and without fraud on the part of the insured, and whether 
the conditions annexed to his, her or their poliey has been 
complied with; and the declaration so made shall be sub- 
scribed by the insured and sworn to before and certified by 
a magistrate most contiguous to the place of the fire, not in- 
terested in the loss and not related to the insured, and the 
same shall be accompanied by a certificate from the said 
magistrate, that he verily believes the statement so made is 
true ; and fraud or false swearing in the premises shall sub- 
ject the injured to the forfeiture of all claims for loss or 
damage under the policy.” 

It was then shown that in 1867 Carrugi’s property was re- 
turned for taxes, the upper story at $1,500 00, merchandise 
$500 00 and other property $500 00; but whether Carrugi 
made the return, did not appear. It was also shown that in 
1868 the stock was taxed at $1,000 00. 

The evidence closed. The Court charged the jury among 
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her things, that if. Carrugi notified Murdock, defendant’s 
agent, before this insurance was effected, that he‘ had previ- 
ously insured with Hill’s company, it made no. difference 
whether this was reduced to writing and entered upon this 
policy or not—it wasa waiver by the company and the com- 
pany was bound nevertheless; and that if Murdock had such 
notice before giving this policy, and if Hill’s policy expired 
after this was issued and Hill renewed his, defendant was 
liable notwithstanding defendant had no notice of such re- 
newal. The jury found for the plaintiff for the full amount, 
without interest. The company assign as error the over- 
ruling of said plea to the jurisdiction; striking of said plea 
to the merits ; allowing the interrogatories of Mrs.and Miss 
Carrugi; allowing Miss Carrugi to testify after her interroga- 
tories had been read ; overruling the objection to said list of 
articles as evidence; rejecting the charter of said company 
and the charge as given. 


BuaNnrorD & THORNTON, for plaintiff in error, cited as to 
jurisdiction: 5th Ga. R., 497; Cobb’s N. D., 475; Act of 
1845; Irwin’s Code, secs. 3333-4, 3331; Charter Universal 
L. Ins. Co. of N. Y., Oct. 10th, Oct. 1868, p. 126; 16th 
Pick R., 286; 14th Conn. R., 304; 18th Howard, 404, 
Miss Carrugi was in Court and therefore her interrogatories 
were not admissible. Mrs. Carrugi’s were inadmissible be- 
cause interpreter not sworn. The evidence of insolvency was 
admissible under said charter of defendant. The charter 
was the law of the contract. The list contained articles not 
insured. The charge was erroneous: 21st Ga. R., 297; 16th 
Peters, 508, 510; 22 Conn. R., 502. 


H. L. Bennine, for defendant, Mrs. Carrugi was prop- 
erly examined: Code, sec. 3809. As to what is cash value: 
1. Robt. N. Y. R., 501; N. Y., 405; Dig. F. In. Decis., 2 
Ed., 207, sec. 29; Code, sec, 2773. Interest recoverable: 
5 Penn. St. R., 183; said Digest, 268, sec. 5. As to waiver: 
Code, sec. 10; Brown’s Maxims, 309; 1 Par. on Ins., 145; 
Goss vs. Nugent, B. & Ald., 58; 19th How. R., 318;,Ch, 
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on Con., 105; Code, secs. 2770, 3753; 3d John., 5-8. R, 
16th Md. R., 260; said Digest, 413, sec. 83 ; 416, sec: 89, 
436, sec. 27; 443, secs. 4, 5, 6, 8, 9, 10, 17, 19, 20,21, 99 
24, 64, p. 637, secs. 3 to 32, incl. ; Code, secs. 1679, 2170, 
2174, 2175; said Digest, 934, sees. 7, 11, 12, 15, 20, 23, 44, 
46, 48, 52-65, incl., 177, secs. 2 and 3, 641, secs, 20, 23, 25, 
31, 637, sees. 4, 8, 9, 10, 24; 1 Par. on In., 36, 37, and eases 
cited. Non-performance by fault of defendant: Code, secg; 
2822, 700, 3753; Cl. on Con., 623. If consent ought to 
be in writing, equity will consider it done: Code, sec. 3031; 
or will compel it: Said Digest, 412, secs. 83, 89, 105, 254, 
sec. 12. The other insurances were void: Said Digest, 393, 
secs, 26, 40, 45, 51, 82, 84, 90, 96, 103, 109. 


McCay, J. 


1. We fully recognize the principle, laid down in Dearing 
vs. The Bank of Charleston, 5 Georgia, 497. A non-resi- 
dent cannot be made a party defendant to a personal action, 


unless he be served with process. But nothing is better set« 
tled, than, that non-residence is no defense, if the defendant 
have been legally served with process. If he have been 
present in the State, though only as a mere passer through; 
and be served with process, the Court undoubtedly has juris- 
tion. A foreign corporation stands upon the same footing. 
Though it derives its existence from the laws of the State 
creating it, yet it may contract anywhere: Bank of Augusta 
vs. Earle: 13 Pet., 521. It is recognized’as a party capable 
of sueing in any Court, even beyond the jurisdiction of the 
State creating it: Angel & Ames, secs. 273, 372. Noris 
there any reason why it should not be liable to suit, in a 
foreign jurisdiction, to the same extent and under the same 
circumstances as an individual. Although there has been 
some dispute upon this doctrine, yet it is now pretty gene 
rally settled: Angel & Ames on Corporations, secs. 402-407. 

The only difficulty in the way is a practical one. By the 
common law process against a corporation must be served 
upon its President or principal officer: Angel & Ames, see. 
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404; and it is doubted if he can carry his functions as prin- 
cipal officer with him, by a mere accidental visit to another 
turisdiction. If a company were to locate an office in another 
State, and its principal officer were to do business there, there 
could be no question upon his liability to be served. Nor is 
it ‘any inherent, fundamental quality in a corporation, that 
process against it shall be served upon its principal officer. 
It is mere matter of municipal law, that the State may 
change at pleasure. We grant to these foreign corporations 
tle right to do business here. We permit them to open 
offices here. We protect them in the property they hold 
here. We open our Courts to them for the enforcement of 
the claims they have upon our citizens. Is it hard, or a vio- 
lation of principle, that they should be put upon the same 
footing, as to actions against them, as our own corporations ? 
Section 3293 of our Revised Code, is as follows: “Service 
of all bills, subpoenas, writs, attachments, and other original 
process, necessary to the commencement of a suit against any 
corporation in any Court of law or equity, except as here- 
after provided, may be perfected by serving any officer or 
agent of the corporation,. or by leaving the same at the place 
of transacting the usual business of the corporation, if any 
such place of business shall be within the jurisdiction of the 
Court in which suit may be commenced.” 

Ordinarily, the Court of the county where the principal 
office is located is the residence of the corporation in this 
State. But a suit brought there, may be served by serving 
any officer or agent there, or by leaving a copy, as provided. 

Why should a foreign corporation not stand upon the 
same footing, and be served in the same way? It locates an 
office here. It appoints an agent here. It makes contracts 
here, through that agent. In our judgment, it may be made 
adefendant to a suit here, and may be served, by serving its 
agent, just as a Georgia corporation may. 

2. We see no material error in the Court, in striking the 
plea. The matter set up was only a denial of material 
charges in the declaration, and the Court permitted the evi- 
dence relating to the point covered by the stricken plea to go 
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to the jury under the general issue. We are inclined to 
think the plea ought not to have been stricken. 

Under our system of sending the whole case to the ; jury, 
on the declaration and pleas, without a replication, we think 
it best that the pleas should go somewhat into detail. This, 
however, is mere matter of practice, which is in the disere. 
tion of the Court, so that he denies no right to the defend. 
ant. 

3. The points made upon these two sets of interrogatories 
are not very clearly set forth in the bill of exceptions. The 
witness answers that she does not fully understand English, 
but it does not appear that the Commissioners do not under. 
stand her language. It is the business of one excepting to 
evidence to state his objections, and to show, affirmatively, 
that the case he makes is true. It is very possible, nay, 
probable, if the fact be that this witness could not under. 
stand or speak English, that the Commissioners nevertheless 
fully understood her and she them. They have so certified 
to the Court; for they have stated she answered so and 40, 
to such and such questions. It will not be preswmed that 
they made this certificate when in fact they knew nothing 
about it. 

4, By section 3821, paragraph 4, of the Code, female wit- 
nesses may be examined by interrogatories. If they be pres- 
ent in Court, and it is demanded by either party, that the 
witnesses shall be examined orally, we think that ought to 
be done. But a party cannot complain if he has not made 
the demand. The record does not show that this was done, 
Indeed, it does not appear that the witness was present when 
the interrogatories were read. The bill of exceptions must 
show affirmatively a state of facts constituting error, as thle 
Court will not presume the Court below has erred. 

5. Wesee nothing in the objection to the admission of 
the list. Suppose there were articles upon it not covered by 
the policy. It only purported to be a list of what was lost 
at the fire, not a list of what the defendants were to pay for. 
The jury could not be misled. The list and the policy 
were both before them. 
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6. Ordinarily, the solvency or insolvency of the insured 
has nothing to do with the risk. The title to the property 
js the same, and his legal interest the same, whether he be 
golvent or insolvent. The legal presumption, if there are 
liens upon the property, or if the owner is in debt, is that 
he will take care of it, asa means of discharging his debt. 
His loss is the same whether he be solvent or insolvent. 
‘The property does not belong to the creditor, nor does he 
loose anything by its destruction. 

7. If this were a Georgia charter, perhaps the insured 
would be bound to notice this clause of it, since by our law 
all Acts of the Legislature are public laws: Revised Code, 
section 3762. Though much might be said in favor of the 
idea that the intent of this section is only to prescribe that 
the Courts will notice private acts judicially, without proof 
of their existence, as was required at common law. But this 
is a charter of another State, and is only recognized here on 
proof of its existence and contents. It is true, as a general 
rule, that a corporation can only make such contracts as its 
charter authorizes. But a corporation is constantly held 
Uable for acts and contracts not permitted by its charter. Its 
agents may commit torts and the corporation be responsible 
for them. They may do illegal acts and the corporation be 
held to account. The general rule would seem to be that if 
a corporation, in the exercise of a franchise not granted to it 
by the Legislature, makes a contract or does an act, they 
may plead their want of authority, on the ground that the 
Courts will not interfere to grant redress between two per- 
sons engaged in an illegal enterprise. But if the contract 
be within the scope of the franchise, but fail to conform to 
the regulations prescribed by the charter for the guidance of 
its officers and the protection of the rights of the members 
as to each other, the corporation may be held-liable, under 
the general rules of law as to agents, estoppel, waiver, ete., 
See the case of Hazlehurst vs. The Griffin & North Ala- 
bama Railroad, at this term. This condition of the charter 
is different from the ordinary practice of Insurance Com- 
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panies. This requirement is unusual. It is an exception 
to the ordinary commercial usage. 

When this company proposed to do business here, as an 
insurance company, it is presumed to have known the law, 
and especially the ordinary law which regulates the duties of 
the insured, according to the usage of the commercial world, 
If they undertake to act exceptionally, to insure on some 
unusual rule, they must make it known. Dealers with their 
agents have a right to presume that they conform to the 
usual rules: Code, sections 2168, 2173. There is no pre- 
tence that the insured had notice of this peculiarity of the 
charter. It was not referred to, or made one of the condi- 
tions of the policy. 

8. We adhere to the rule we laid down in the case of Car- 
rugi vs. Atlantic Fire Insurance Company, 40th Georgia Re- 
ports, 135. If, in fact, this agent was notified, and that was 
a question of fact for the jury, the failure to have it endorsed 
on the policy is not a conclusive bar to the plaintiff’s right. 
It is very well to have these endorsements made. It is very 


well to have all things to be proven put in writing, and this 
is true,as a general rule, in all human transactions, Parol 
evidence is uncertain, but the law does permit certain things 
to be proven by parol, and laws of evidence are not in the 
control of individuals. 


It would bea fraud to take a man’s money, with a full 
knowledge of the facts, and then set up that a particular 
mode of proving the fact, agreed upon by the parties, but 
not required by law, had not been resorted to. The receipt 
of the money and the issuing of the policy, is a waiver of 
the endorsement, even if it be admitted that parties may, by 
their contract, agree as to how any particular fact shall be 
proven. 

Judgment affirmed. 
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James C. CurcHeER, plaintiff in error, vs. Joun JONEs, ad- 
ministrator, defendant in error. 






1. A charge of the Court, though erroneous, which does not affect the 
verdict, is not a good ground for a new trial. 

9, In an issue of fact, if there be evidence on both sides, this Court will 
not disturb the verdict unless it be strongly and decidedly against the 
weight of testimony. 

8, In cases coming under the Ordinance of 1865, in relation to Confeder- 
ate contracts, the jury have a large discretion in the adjustment of the 
equities between the parties under the contract. 

4, Section 3820 of the Revised Code prohibiting the presence of a party, 
his agent or attorney at the execution of interrogatories to be used in 
a cause does not apply when the witness examined is a party to the 
suit himself. 

6, Parol evidence contradicting the terms of a written contract is not 

admissible on the ground that the contract is incladed within the Scal- 

ing Ordinance of 1865. 

















New Trial. Ordinance of 1865. Interrogatories. Parol 
to vary Writing. Before Judge Kniaut. Union Superior 
Court. October Term, 1869. 







Jones sued Cutcher upon his single bill for $1,520 23, pay- 
able “in good paper money,” made the 8th of October, 1862, 
due twelve months after date. On it $700 00 was receipted 
for on the 30th of April, 1863, and $115 00 on the 30th of 
May, 1863. Cutcher pleaded the general issue, payment in 
full, and set off of $119 50. 

The plaintiff read as evidence the note, and closed. De- 
fendant offered to prove that plaintiff told him when he gave 
the note, that he would deduct one-seventh of it when it was 
to be paid, and that but for this promise he would not have 
given the note. This evidence was rejected. It was shown 
that the note was given for part of the price of certain land 
bought by Cutcher from Jones. 

Cutcher testified, that shortly after the last credit, Jones 
said he wanted $600 00, and he paid him $600 00 in Con- 
federate money, by paying it to Jones’ son or wife by Jones’ 
direction, and that Jones said he would give up the note; 
but when the note was called for, it was not given up because 
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Jones’ son had it. He said he borrowed this $600 00 from 
one Higgins. And Higgins testified, that Jones told him he 
would have to call on Cutcher for $600 00 for a specified 
purpose, and afterwards he, Higgins, loaned Cutcher $600 09 
for that purpose, but, whether he paid it, he did not know, 
The land is worth from $1,500 00 to $2,000 00 in good money, 
and he gave a full description of it. In 1863 Confederate 
money was not good. At the time of the trade he paid Jones 
$1,000 00 in good notes, and gave this note for the balance 
of the agreed price. 

Another witness said the land was worth from $1,500 00 
to $2,000 00 ; another put it at $1,000 00. 

Jones’ daughter, who was Cutcher’s wife, testified that she 
she paid said $600 00 for Cutcher, and called for the note, 
but Jones said he wished Cutcher and his son to be present 
before giving up the note. She said the land was worth, at 
the date of the trade, $3,000 00, and is now worth $3,500 00, 

In rebuttal, a witness testified, that the land was worth 
$3,000 00 or $4,000 00 in Confederate currency in 1862, 
and from $3,500 00 to $4,000 00, now, in United States eur- 
rency; another said it is now worth $2,500 00 to $3,000 00 
in United States currency. It was shown that gold, as com- 
pared with Confederate money, was worth two and a half for 
one at the date of the note, five for one at the date of the 
first credit, and six for one at the date of the second. credit, 

Jones testified that his land was worth $2,500 00 in spe- 
cie, and he would not have sold it for less ; that Mrs. Cuteher 
did offer him $400 00 in Confederate bonds and $300 00 in 
Confederate currency, but he did not take it, telling her. he 
must have good paper money. He said Cutcher was grum- 
bling afterwards about his note bearing interest, to which 
Jones replied, that at his death something would go to Catcher 
which would cover the interest. 

Jones’ testimony was by interrogatories, and it appeared 
that his son and wife and his son’s wife were present when 
he answered. His answers were objected to because of his 
son’s presence, it being shown that he was very aged and 





ae oe ee a oe ee ae oe 





eeos Sia 6 / 


So 





ATLANTA, JANUARY TERM, 1871. 677 


I nani 
Cutcher vs. Jones. 


lind and that his son and wife attended to his business for 
him. The objection was overruled. 
ooMrs. Jones testified, that when Mrs. Cutcher came with 
said bonds and currency and Mr. Jones refused to accept 
them, Mrs. Cutcher left them on the table and went away ; 
afew days afterwards, Jones told her to take them back, 
which she did, and finding Mrs. Cutcher at home, left them 
on her bureau. There was evidence, pro and con, as to the 
set off pleaded. The Court charged the jury as appears in 
the motion for a new trial. The jury allowed the set-off and 
found for plaintiff for $705 23 principal, $199 64 interest, 
and $ ...... costs of suit. 

- Outcher’s counsel moved for a new trial upon the follow- 


ing grounds: 
Ist. Because the verdict is contrary to law and the evi- 


dence. 

2d. Because the verdict is contrary to the charge of the 
Court in this, to-wit: The Court charged that payments made 
iby defendant and received by plaintiff to be credited on the 
note, but which were not so credited, although made in Con- 


federate money, were a full and absolute extinguishment of 


the note to the amount paid. 

3d. Because the Court erred in refusing, upon the objec- 
tion of plaintiff’s counsel, to allow defendant’s counsel to 
prove by James C. Cutcher that, at the time of the trade, 
Jones agreed that one-seventh part of the note given for the 
same should be deducted therefrom upon the settlement and 


‘payment of said note, and that this agreement induced de- 


fendant to give the note, and that but for this agreement, he 
would not have given the note. 
4th. The Court erred in charging the jury that they had 


‘the right to rescind the contract in this case, the pleas in this 


case being the general issue, payment and set-off, and no re- 


‘lief being pleaded or insisted on. 


5th. The Court erred in charging the jury as follows, to- 
wit: “Under the law, the necessity brought about by the 
effects of the war on the business of the country, the influence 
which it had on the money of the country, the depreciation 
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which the currency suffered, and the fact that contracts were 
made during the time that the currency was at a discount, 
at a depreciated value—I say, that, under the law, a neces. 
sity arose of permitting those Confederate contracts to be pe 
viewed, to be reopened, and to permit the juries to hear eyj. 
dence as to the subject-matter of the contract, in order to let 
them see its whole character, and then, after they have heard 
evidence about it, as to the value of property about which 
the contract was made, the value of the currency, the value 
of the Confederate money at the time the contract was made, 
and at the time the note became due, in order to enable you to 
do justice between the parties. Then you may consider this 
contract between Jones and Cutcher as open to your exam- 
ination. You are considered in law as now standing per 
sonally present when this note was made, and present when 
each of the credits was made; and if there were any other 
payments made, the law allows you to consider yourselves 
present at that time also, standing there as the agents of the 
law, as the agents of equity to do complete justice between 
the parties.” 

6th. The Court erred in charging thus: “Then, in set- 
tling the equities between the parties, you will first set down 
the value of the land; then, if you are satisfied from the 
evidence that there were payments made on the note, exam- 
ine the dates of the credits, one by one, and ascertain the 
amount of the credits in good money at the time; then de 
duct the amount from the value of the land, and the balance 
with interest would be the amount due.” “ “I give you. this 
rule by way of suggestion, not direction. You may adopt 
any other other proper mode of calculation to arrive atia 
proper conclusion.” 

7th. The Court erred in charging the jury as follows, to- 
wit: “Your powers as a jury sitting on the trial of this 
case, you being invested by the law with a power to settle 
the equities between the parties, your powers, I say, diffuse 
themselves through the whole case, from beginning to end, 
Your powers permeate the whole transaction, and may dis- 
solve it as fire dissolves metal. You have the power to mould 
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= verdict 80 as to do complete equity between these parties ; 
and equity is what is right between man and man; and in 
estimating the equities between these parties you may con- 
sider, again, the pressure of the times at which the trade 
was made, you may take into consideration the value of the 
property, and, still keeping in view the equities of the case 
as bearing upon the question of setting aside the contract 
and moulding a verdict to do equity between the parties, 
you may take into consideration the actual value of money 
credits which were made on the debts.” 

8th. The Court erred in admitting the answers to inter- 
rogatories of Jones, the plaintiff, they being objected to on 
the ground that his wife and Russell Jones, his son, and agent 
for the management of this case, were present at the taking 
of said answers. 

9th. The Court erred in adding to the charge “that a 
credit in Confederate money entered upon the note is a full 
and absolute extinguishment of the note to the amount of 
the credit,” the following proviso, to-wit: 

“ Provided you are satisfied from the evidence that the 
plaintiff was aware of his rights at the time he received the 
money, or the credits were entered,” there being no evidence 
upon the subject of his want of knowledge and of his rights. 

The following charges were given at defendant’s request, 
and inserted in this rule at the request of plaintiff’s counsel, 
to-wit : 

“That credits upon the note are an absolute and full ex- 
tinguishment of the debt to the extent of the credits. 

“That a payment made by the defendant and received by 
the plaintiff on the note, but not credited thereon, although 
made in Confederate money, is an absolute and full extin- 
guishment of the note to’the amount of such payment.” 

The Court refused a new trial, and error is assigned on 
each of said grounds, 

(The cause was continued here for providential cause. At 
this term, Jones’ administrator, was made a party.) 
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Weporn & Farr; Joun A. Jervis; H, P. Bett, for 
plaintiff in error. 


Werr Boyp; Georae D. Rick, for defendant. 


McCay, J. 


Taking all the evidence in this case, we cannot but feel 
that the verdict of the jury is about right, that substantia] 
justice has been done. We cannot give our assent to some of 
the charges of the Court, as, for instance, that the jury 
might reject the contract altogether, and go upon the abstract 
equity of the transaction; or, that the jury might consider 
the value of the payment in specie, and only credit the note 
with that value. Both these propositions have been denied 
by this Court. 

1. But we do not see that the verdict of the jury has been 
influenced by these illegal charges. They have evidently 
not set aside the contract, but making it one of the elements 
in their conclusion, they have recognized the payment, and, 
in the main, done equity between the parties. 

2. The main question in the case evidently was whether 
or not the whole debt had not been paid. There was evi- 
dence on both sides upon this, and we think the weight of 
the evidence was with the plaintiff. Clearly, therefore, this is 
not such a case as will authorize a new trial on the ground 
that the verdict is shockingly against the testimony. 

3. As to the amount of the verdict, as we have said in 
several cases, this Court recognizes a more than ordinary 
latitude in Confederate contracts, coming under the Ordi- 
nance of 1865. These cases stand so much upon their own 
circumstances, the relation of said money to the property 
of the-country was so different in different localities, that 
something more than ordinary latitude, in fixing its true 
value at the time, is of importance in getting at the real 
truth. 

4, It would seem like sticking very closely in the bark to 
apply section 3820 of the Revised Code, to a case where the 
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witness is, himself, a party at interest in the suit, That the 

resence of his agent, or kinsman, or attorney, should be 
held prima facie to vitiate the interrogatories, seems absurd. 
It is proper enough that this rule should be rigidly adhered 
to when the witness is supposed to be free from bias. But the 
presence of the party himself, which is a necessity where he 
js the witness, makes the presence of the others immaterial. 
This witness comes before the Court known to be biased ; the 
ease is his own, and the presence of his agent cannot add 
anything to the presumption which arises from the connec- 
tion of the witness with the case. 

5. We see nothing in the Ordinance of 1865 to change the 
well-settled rule that the terms of a written contract cannot 
be altered by parol. So far as the word dollars is concerned, 
it may be explained, and certain other proof may be had 
going to settle the rights of the parties, growing out of the 
uncertainty of this word. But the contract, the agreement of 
the parties, speaks for itself, as in other cases. 

Judgment affirmed. 






















SamueL G. MontTGoMERY, administrator, plaintiff in error, 
vs. SARAH WALKER, defendant in error. 










Where a party makes an affidavit under the 4000th section of the Code 
against intruders, and the warrant is issued and executed by the 
sheriff, and a counter affidavit is not tendered until twenty days after- 
wards : 

1. Held, That such counter affidavit does not give jurisdiction of the 
case to the Superior Court, so as to authorize the Judge to hear the 
case upon motion to dismiss the warrant, and restore the party ousted 
to possession. 

2. The statute against intruders ought to be strictly construed, and an 
attorney at law is not such an agent, without special appointment, as 
would authorize him to make the affidavit under the provisions of the 
law. 

8. The party put into possession under a warrant improperly issued on 
the affidavit of an attorney at law, takes no benefit from such void 

warrant and process, and stands in the light of the law as a trespasser. 
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4. Service of a bill of exceptions by leaving a copy at the residence of 
the defendant in error is good ; and it need not be served by the sheriff, 
Warvyer, J., dissenting. (R. See end of Report.) 


Intruders. Agency. Trespass. Before Judge Kyigur, 
Gilmer Superior Court. May Term, 1870. 


The attorney of Montgomery, as administrator of William 
R. King, made an affidavit against Sarah Walker to eject 
her, as an intruder, from certain land which belonged to 
King. Upon that a warrant was issued, on the 23d of Jan- 
uary, 1868, and, under it, on the same day, the sheriff ejected 
Sarah Walker from the premises and put said attorney in 
possession, to hold for his said client. 

On the 20th of February following, Sarah Walker madea 
counter-affidavit as required by the statute. When the 
Court sat, her counsel moved to dismiss said warrant because 
it was sworn to only by the attorney at law of said Mont- 
gomery, and to restore her to possession, upon the ground 
that the process under which she was ejected was void for 
the said reason. Counsel contended that as no counter-affi- 
davit was filed at the time the sheriff executed said warrant, 
the papers were not properly before the Court, and therefore 
the Court had no jurisdiction over the cause and that the 
counter affidavit was void because not tendered in time. 

The Court ruled that the attorney at law was not, as such, 
authorized to make said affidavit, that the warrant was there- 
fore void, and ordered Sarah Walker to be restored to pos- 
session of said premisés. This action of the Court is assigned 
as error. 

When the cause was called here Walker’s counsel moved 
to dismiss the writ of error because the same was served by 
leaving a copy at the party’s residence and that not by the 
sheriff. The motion was overruled. WARNER, J., dissenting, 


Were Borp. Tuomas F. Greer. M. L. Smira and 
GeorcE D. Rice, for plaintiff in error. 


H. P. Bett, for defendant. 
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LocHRANE, C. J. 


1. The order of the Court, dismissing the warrant and 
restoring the party to possession, under the facts in this case, 
constitutes the ground of error presented by the record. 

Where proceedings were instituted under the 4000th section 
of the Code, and no counter affidavit was tendered, in terms 
of law, to arrest the execution of the warrant at the time, the 
tender of such affidavit twenty days subsequently thereto 
was not such a proceeding as could be returned by the sheriff 
or filed in Court. The warrant had accomplished its office 
when the party was turned out of possession, and the failure 
to file the proper affidavit so as to retain the possession under 
the statute, ended the case; there was nothing to return to 
the Superior Court, nothing to traverse before the Court. If 
the defendant had made the counter affidavit, and remained 
in possession, then the proceedings were, by operation of law, 
transferred to the jurisdiction of the Superior Court, and the 
motion to dismiss the warrant for any defect, properly cog- 
nizable by the Court, or on an issue formed to have been 
submitted to the jury, would be in order. But the filing of 
such counter affidavit under the Code, twenty days after the 
warrant had been executed by the sheriff, was not sufficient 
in law to have invoked the jurisdiction of the Court, and 
there was nothing before the Court, based on such proceed- 
ing, that authorized the order of restitution of possession. 

Where by fraud, imposition or illegal means, the party 
may have obtained an inequitable advantage, in obtaining 
possession of lands under the 4000th section of the Code, and 
such fact appears by proper proceedings before the Court, we 
are of opinion, that the failure to file the counter affidavit at 


the time, may still be within the remedial processes of the 


Court, as where the absence of the party is shown, or the 
warrant is executed by the removal of an agent or tenant, or 
where deceitful and fraudulent practices are used. 

But under the facts in this case, where a counter affidavit, 
in terms of the Code, was filed twenty days after the war- 
rant had been fairly executed by the sheriff, we are of opin- 
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predicate his order in the premises. 

2. We deem it proper to state, in this connection, that we 
are satisfied the affidavit in this case was insufficient, for ay 
attorney at law, without special appointment, is not such an 
agent as would authorize him to make the affidavit required 
for the issuance of the writ. 

3. The original process in this case was void, and the ac 
tion of the sheriff gives no legal protection to the party in 
possession under it. But the remedy, under the facts, did 
not lie in the summary order of restitution granted by the 
Judge below, and we, therefore, reverse the judgment. 


Eur B. Sanpers, plaintiff in error, vs. A. B. McArres 4 
al., defendants in error. . 


The lien of the vendor of real estate for the unpaid purchase-money, is 
not absolutely waived by taking the notes of the vendee, with a third 
person as security thereto. Such an act is prima facie a waiver, but 
the effect of the same may be rebutted by proof that it was not the m- 
tent of the parties to waive the lien. See Warnzr, J., concurring. 


Vendor’s Lien. Bona fide purchasers. Before Judge 
HARRELL. Randolph Superior Court. May Term, 1870, 


The bill of Sanders made the following case against Me- 
Affee and Owens: On the 9th of October, 1861, Sanders sold 
to Samuel W. Anthony, now residing out of this State, the 
north half of land, lot number eighty-seven, in the ninth 
district of said county, made him a fee-simple title thereto; 
and Anthony went into possession thereof under his deed: 
The sole consideration was $1,300 00, to be paid by the Ist 
of January, 1863, for securing which payment said Anthony 
and his brother Oliver, also now residing out of this State, 
gave Sanders their joint and several promissory note. They 
were sued upon this note and judgment was entered against 
them in November, 1863, and it is yet unpaid, except 
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$156.00, paid on the 9th of May, 1869. On the 8th of Jan- 
uary, 1864, S. W. Anthony conveyed said land to McA ffee 
and Owens, of said county, who had actual notice that said 
purchase-money was unpaid. The Anthonys are insolvent, 
and Sanders wishes:to enforce his vendor’s lien against said 
land. 

A demurrer to this bill was overruled. By amendment, 
Sanders averred that he traded with S. W. Anthony alone; 
at the time refused to put into said note other indebtedness 
of his to Sanders, telling him that he wished a separate note 
for the land, that he might retain his lien on the land, and 
that S. W. assented to this. Oliver was present, but Sanders 
was then first advised that he would sign the note. Sanders 
knew they were farming together, and supposed this matter 
was privately arranged between them and took the joint note, . 
not supposing Oliver was a security for S. W., but that S, 
W. was buying for both, and that the note bound both as 
principals. As the answers of defendants were waived, and 
therefore are not evidence, they are not material. The de- 
fense was that they had bought bona fide, for value, and held 
possession for four years, without notice of Sanders’ lien, and 
that he had no lien, because he waived the vendor’s lien by 
taking security for the price of the land. The cause was 
submitted to the jury on the following evidence and admis- 
sions made for the purposes of the trial: 

It was mutually admitted that the land in dispute was 
conveyed, by deed, by complainant to Samuel W. Anthony, 
at the time and for the consideration specified in the bill, and 
that the promissory note therein described was given for said 
land, and sued into judgment, as alleged, and now remains 
unpaid, except as to the credit stated; that O. P. Anthony 
was not, in fact, interested in said purchase, but was only a 
security to said note, though his name was not signed as se- 
curity ; that defendants bought said land from 8. W. Antho- 
ny, took his deed, paid the purchase-money, and went into 
possession at the time alleged, and still holds the same; that 
the fi. fa. from said judgment was not levied on said land 
until defendants had had over four years’ possession thereof, 
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under said purchase; and that the makers of said note ar 
insolvent. 

Complainant then read the interrogatories of Lewis A, 
Goneke, who testified as follows: ‘‘Some time in the Fall of 
1863, Colonel Anthony introduced me to McA ffee and Owens 
and informed them that I was living near his plantation 
and could give them full information in relation to the place, 
McA ffee, Owens and myself withdrew apart from the crowd, 
and they made several inquiries in relation to the place, the 
neighborhood and the circumstances and condition of the 
Anthonys ; and among other facts communicated to them by 
me, at that time, I mentioned that Sanders had sold to Dp, 
Anthony the north half of lot number eighty-seven; that 
the debt, or a large ‘portion of it, was then standing open 
and in suit or judgment; I cannot now say that I knew of 
the existence of Sanders’ judgment; I knew of the debt;'I 
knew for what it was contracted; I knew it was sued, and 
may have known that it was in judgment. They sought in- 
formation from me, and I desired to communicate to them 
all that I knew, so that they might not be damaged.” 

Complainant read also, from the depositions of the Rev, 
Samuel Anthony, the father of S. W. and Oliver Anthony, 
as follows: 

“T was present in the office of T. R. Stewart when J. R. 
Owens and Dr. 8S. W. Anthony met there to close the trade 
of land from Anthony to McAffee and Owens. Mr. Owens 
inquired if there were any incumbrances on the property. 
Dr. Anthony replied: “ None, except the-claim of Sanders, 
of which I told you, and which Mr. Stewart knows all about.” 
Mr. T. R. Stewart remarked, that he knew all about the af- 
fairs of the two Anthonys (O. P. and S. W.), and that there 
was nothing against the land except the claim of Sanders, 
which was in his hands for collection or settlement, and that 
there was a plenty of assets outside of the land to pay that. 
I think he said assets enough in his hands to settle the San- 
ders claim. He, Stewart, further remarked, that he believed, 
that when Sanders knew that the land was sold, he thea 
would be willing to settle the claim with him. Mr. Stewart 
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fonher said, that if | the Sanders claim should ever come 
against the land, he, Stewart, would be responsible for it. 
I'think Mr. Owens apprehended no difficulty about the title, 
as I, myself, certainly apprehended none. McAffee and 
Owens acted in good faith, as far as I know and believe; 
they payed the money promptly, part cash and the balance 
goon; and I don’t think any one connected with the affair 
apprehended difficulty with the Sanders claim. Stewart said, 
he believed he could settle the claim with Sanders, when he 
knew the land was sold. I understood Stewart to give it as 
his opinion, that he could make the settlement, and not that 
he had authority to say so from Sanders. Sanders was not 
present.” 
. Complainant next proposed to testify himself, as follows: 

“S. W. Anthony came to me to buy the land, and, of his 
own accord, stated that O. P. Anthony was to sign the note 
withhim. I did not require security of said S.W. I knew 
that he and O. P. were largely interested together in the 
planting business, and from that fact and the statement above 
of S. W., I inferred that they were to be jointly interested in 
the purchase. Afterwards, when we went to execute the pa- 
pers, S. W. drew the deed conveying to himself alone, which 
I supposed to be according to some arrangement between 
themselves consistent with their partnership plans, and there- 
fore did not object. S. W. Anthony started, then, to make 
the note to include, with the price of the land, that of some 
mules, which I had sold to them. To this I objected, on the 
express ground, that the note was intended to have a lien on 
the land, and ought, therefore, to be kept separate. To this 
they assented, and therefore gave the note described in the 
bill, for the land, and a separate note for the mules. Though 
admitting now, for the purposes of this trial, as a fact estab- 
lished by after proof, that O. P. Anthony was only a securi- 
ty, I did not so understand or intend when the trade and 
note were made. I never intended to take security, nor to 
waive the vendor’s lien on the land.” 

This evidence was, on objection, rejected as irrelevant. 
For the defense, J. R. Owens, one of the defendants, tes- 
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tified, that, to the best of his recollection, he had not, at the 
time of said purchase, nor before, any notice. that. the pur, 
chase-money due to complainant was unpaid; that if L, A, 
Goneke so informed him, he has forgotten it; that, in reply 
to his (witness’) question, whether there were any incum- 
brances on the land, T. R. Stewart (when the deed was about 
being executed) informed him that there was none, except a 
claim in Randolph Court and one in Clay Court, but did not 
inform him that they were for the purchase-money. He does 
not remember hearing Sanders’ name mentioned, at that time, 
Stewart represented himself as the attorney, who had the 
claims for collection. At the time of this conversation, 
Stewart was acting as counsel and conveyancer for both the 
vendor and vendees, in this trade, and each party paid him 
ten dollars for his sevices. 

Defendant McA ffee, testified for the defense, that to the 
best of his recollection and belief, he never was informed by 
any one before the purchase, that the purchase-money was 
still due to complainant, that he was not present when the 
deed was executed, and did not hear the above conversation 
between Stewart and Owens. 

The evidence and argument closed, complainant’s counsel 
asked the Court, in writing, to charge the jury thus: 

“Tf the jury believes from the evidence, that defendants 
bought the land with notice that the purchaser-money due 
complainant was unpaid, the fact that O. P. Anthony (being 
only a security) signed the note with S. W. Anthony to 
complainant for the purchase-money, did not prevent com- 
plainant from having a vendor’s lien on the land.” 

The Court refused to give said charge, but instructed the 
jury, that if, in fact, complainant made a deed to S. W. An- 
thony, and took his note for the purchase-money, with OQ, 
P. Anthony’s name also thereto, and if the latter was not 
interested, but a security, complainant has no lien on the 
land. 

The jury found for defendanis. 

It is claimed that the Court erred, first, in rejecting the 
aforesaid testimony of complainant; second, in refusing to 
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a 
charge the aforesaid proposition requested by the complain- 
ant, in writing; and, third, in charging the reverse as afore- 


said. 

Joun T. CLARK, for plaintiff in error, said taking security 
js but presumptive evidence of waiver of vendor’s lien: 2 
Story’s Eq., sec. 1226 and Note; 3d Kelly, 342 ; Adams’ Eq., 
top p., 204 ; Note 1, 285. Notice of unpaid purchase-money 
js sufficient notice: 2 Story’s Eq., secs. 1217, 1219, and Note 


to 1226. 


H. Freer, for defendant. 


McCay, J. 


We think it is well settled that the taking of the notes of 
the purchaser, with a third person as security thereto, is not 
a conclusive waiver of the vendor’s lien. The true basis of 
such a lien arises out of the nature of the transaction. If 
other security be taken, prima facie, the lien is waived, since 
itis a fair presumption, from this fact, that the land was not 
looked to as tlte security: .1 White & Tudor, Equity Cases, 
242-247. But this presumption may be rebutted. The 
vendor may show that, notwithstanding the other security 
was taken, the lien on the land was not intended, between 
the parties, to be waived. The burden of proof is upon the 
vendor: White & Tudor, Equity Cases, 242-247. 

It was error in the Court to reject the evidence offered by 
Sanders, since it went to rebut the presumption arising from 
the fact that O. P. Anthony, the security, signed the note. 
It is said that there was no evidence that McAffee and Ow- 
ens knew anything of the facts proposed to be proven by 
Sanders, and that the error of the Court was therefore harm- 
less, We are not sure that, under the facts as they were 
proven before the jury, they might not have some right to 
infer that Anthony had told them of all the facts, as they 
actually existed. At any rate, as the evidence of Sanders 
was excluded, he was not called upon to prove that. Owens 
and McA ffee knew what the Court held to be immaterial. 
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We express no opinion as to the weight of the evid 
either of notice or the necessary effect of the evidence ruled 
out by the Court. All we decide is, that the evidence ought 
to have gone to the jury. Its weight was for them to gop. 
sider, whether there was a waiver or not of the lien 
whether there was a rebuttal of the prima facie effect of the 
act of taking security, and whether McA ffee and Owens had 
notice, were all questions of fact for the determination of the 
jury under the charge of the Court as to the law. 

As the evidence of Sanders was rejected, and was not be. 
fore the jury, we see no error in the charge of the Court, ag 
the case then stood, since there was nothing to rebut the pre- 
sumption of waiver arising from the admitted fact that 0, 
P. Anthony was only security to the note. The error was in 
rejecting the testimony. 

Judgment reversed. 


WakRNnER, J., concurring. 


When, on the trial of a bill filed to assert and enforce ven- 
dor’s lein for the unpaid purchase-money due for the land 
sold, the Court was requested in writing to cliarge the jury, 
“Tf they should believe, from the evidence, that defendants 
bought the land with notice that the purchase money due 
complainant was unpaid, the fact that O. S. Anthony (being 
only a security) signed the note with S. W. Anthony to 
complainant for the purchase-money, did not prevent com- 
plainant from having a vendor’s lien on the land,” which 
charge the Court declined to give, but. on the contrary, 
charged the jury, “That if in fact, complainant made a deed 
to 8. W. Anthony, and took his note for the purchase-money, 
with O. 8. Anthony’s name also thereto, and if the latter 
was not interested, but a security, complainant has no lein 
on the land :” 

Held, That the mere fact of taking security on the note 
given for the purchase-money of the land, does not of itself 
necessarily defeat the vendor’s lien, and that the Court below 
erred in not charging the jury as requested, and in charging 
the jury as stated in the record; as the charge as given, with- 
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drew from the consideration of the jury that part of the evi- 
dence, which went to show that the defendants purchased the 
land with notice that the purchase-money for the land had 
not been paid at the time of the purchase. The jury should 
have been allowed to consider and pass upon that evidence, 
and to have given to it such credit and weight as in their 
judgment it was entitled to, under the circumstances which 
attended the transaction between the parties. I also concur 
in the judgment of reversal, on the ground that the Court 
below erred in rejecting the evidence of Sanders, as stated in 
the record. 














Mary E. Suorter, plaintiff in error, vs. MoorE, TRIMBLE 
& CoMPANY, defendants in error. 






1, Where there was a judgment against S., a garnishee, in a suit in favor 
of T. & Co. against H., and S. after the judgment, pays the money to 
a judgment in favor of B. against H., of older date than the judgment 
of T. & Co. vs. H., S. having also been served with summons of gar- 
nishment in B.’s suit vs. H. 

Held, That this was a satisfaction of the judgment of T. & Co. vs. 8., 
unless it be shown that B.’s judgment was not, in fact, the oldest lien, 
and the whole question of the payment, and which of the judgments 
was, in fact, the oldest, may be inquired into on an affidavit of illegality 
by S., setting up the payment to the oldest judgment. 

2. Where the Judge of the Superior Court required the affiant in an affi- 
davit of illegality to an execution, which affidavit was quite volumi- 
nous, to make a brief of the grounds taken in the affidavit, in the shape 
of motion, this was not such error as this Court will correct, it being 
mere matter of practice, for the convenient transaction of the business 
of the Court. But in so doing, if a material allegation in the affidavit 
is not included in the brief, it is error in the Court to reject evidence 
going to support it, and confine the defendant to the brief. 

















Hlegality. Practice. Garnishment. Before Judge Joun- 
80N. Muscogee Superior Court. May Adjourned Term, 
1870. 


A fi. fa. in favor of Moore, Trimble & Company, for 
$211 00, besides interest and costs, against Mary E. Shorter, 
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was levied upon “that part of lot number sixty-four, with 
store-house thereon, occupied by Thomas E. Blanchard agig 
dry-goods store, on west side of Broad street, and known 
store number one hundred and twenty-three,” as her 

erty. She made an affidavit that said fi. fa. was proceeding 
illegally, upon the following grounds. Ist. The fi. fa, dogg 
not follow the judgment on which it is founded. 2d, Thg 
levy does not locate the property in any county, city or State, 
3d. The fi. fa. is founded upon a judgment against Mary 
E. Shorter, as garnishee, taken in the County-Court of said 
county, on the 14th of March, 1868, which garnishment was 
at the instance of plaintiffs in fi. fa. in a suit against Hop. 
bach & Kerr; they sued on the 23d of December, 1866, on 
the 26th of December, 1866, served her with said garnish- 
ment, and she answered, admitting indebtedness to Horbach 
& Kerr for saideamount ; on the 10th of September, 1867, 
Moore, Trimble & Company entered up a judgment against 
Horbach & Kerr for $1,679 75, from which Horbach & 
Kerr appealed. Then Kerr pleaded that he was not a part- 
ner of Horbach, and subsequently plaintiff’s counsel struck 
out Kerr’s name, and, on the 16th of November, 1867, Hot- 
bach confessed a judgment. On this confession no judgment 
was ever entered up. And in this state of the papers, on the 
14th of March, 1868, judgment was rendered against Mary 
E. Shorter, as garnishee, as aforesaid. That Barnard & 
Company sued Horbach individually, and also garnisheed 
Mary E. Shorter. They obtained a judgment against Hor 
bach on the 17th of September, 1867. Mary E. Shorter 
filed no answer to this garnishment, and being advised that 
Barnard & Company’s judgment would protect her from the 
garnishment by Moore, Trimble & Company, and thats 
judgment nunc pro tunc against her would be taken, she paid 
Barnard & Company said amount of her mdebtedness, and 
by this discharged herself from Moore, Trimble & Company's 
garnishment. 
When the cause was called for a hearing, the Court re 
quired counsel for Shorter to submit a motion in writing 
touching the issues made on said fi. fa., though it was insi® 
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ied by them that a motion was unnecessary, because the affi- 
davit brought the issues properly before the Court. Under 
the Court’s order they moved to quash the fi. fa., upon the 
grounds that it did not follow the judgment, and because 
the judgment upon which it was founded was a nullity and 
yoid, and because the levy was too uncertain as aforesaid. 
Plaintiff’s counsel joined issue on the first two grounds and 
demurred to the last. The Court sustained the demurrer, 
and ordered the issue as to the first two grounds to be tried. 

On the trial her attorneys “offered to read affidavit of 
legality which the Court excluded.” They then read in evi- 
dence the records showing all the facts stated in said third 
ground of the affidavit of illegality, except that it does not 
appear that any judgment was-ever entered against her as 
yarnishee or otherwise in Barnard & Company’s case, and 
that the judgment in this case was against her, stating that 
she was garnishee. By other records it appeared that others 
had been garnisheed by said several plaintiffs, certain money 
was raised out of these other garnishees by the sheriff, and 
pon a contest between Moore, Trimble & Company, and 
Barnard & Company, this money had been paid to Barnard 
& Coihpany, under an order of Court passed on the 5th of 
December, 1868. All these records were read in evidence, 
and then her counsel announced their cause closed. Before 
any other step was taken her counsel proposed to prove that 
said contest over said money in the hands of the sheriff was 
a test case, and that after that was decided in favor of Barn- 
ard & Company, she paid up all she owed as garnishee as 
aforesaid to Barnard & Company, believing it was right to 
do'so because their judgment was the oldest. The Court 
rejected this evidence upon the ground of immateriality and 
because it was offered too late. 

Counsel for plaintiff in error introduced no evidence. After 
argument the Court, without referring said issues to a jury, 
refused to quash said fi. fa., and ordered it to proceed. Her 
counsel say that the Court erred in compelling them to make 
said motion ; in not allowing the reading of the affidavit of 
illegality ; in refusing to allow the evidence offered after she 
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had avnounced her cause closed ; in withdrawing said issuey 
from the jury and deciding as he did on the issues, and. jn 
sustaining the demurrer as to the levy. 


CHAPPELL & RussELL, for plaintiff in error. 


Peasopy & BRANNON, for defendants: As to the form 
of the judgment, cited Code sections 3510 to 3518; 17th 
Ga. R., 289; 19th, 579; 26th, 163, and said she was con. 
cluded by the judgment against her: Code, section 3621; 
8th Ga. R., 145; 22d, 570. 


McCay, J. 


The affidavit of illegality filed in this case sets forth facts 
as a reason why this execution is proceeding illegally, which 
if true show that the judgment is satisfied. It states, in 
substance, that there were two judgments against Horbach, 
one in favor of Barnard & Company, and one in favor of 
Moore, Trimble & Company. That during the pendancy of 
the suits, summons of garnishment had been served upon 
her in both the cases, and that judgments had gone against 
her on her answer as garnishee in both cases. Clearly, she 
is not bound to pay them both, nor is such the effect of 
judgments against garnishees on their answers. It is the 
right of each plaintiff, as soon as he gets a judgment against 
his debtor to take a judgment against the garnishee. See 
3491 Revised Code. It is an ordinary case, that a half 
dozen judgments of this character go against the garnishee 
for the same debt. The true effect of such a judgment is 
that the money shall be paid into Court for distribution, and 
it is clear that one payment of that sort satisfies all the judg- 
ments. 

Mrs. Shorter did not pay the money into Court, nor to the 
sheriff: she took the responsibility of paying it to what she 
thought was the oldest lien upon it. It was a dangerous 
thing to do, as she took the risk of having to pay it again, 
if the Barnard & Company judgment was not, in fact, the 
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superior lien. Yet, if that judgment is, in fact, entitled to 
the money, she cannot, as we think, be required to repay it. 

It is said that the money ought to be paid into Court ; that 
the plaintiffs, in this fi. fa., desire to contest the priority of 
the Barnard & Company judgment. We see no reason why 
they cannot do this just as well in this issue as though the 
money was in the sheriff’s hands. It will be a complete re- 
ply to the fact stated, that the money was paid to the oldest 
lien, if, in truth, it can be shown that it was not the oldest 
lien. That is the point of the affidavit. If that is success- 
fully controverted, we think the illegality must fail. 

An affidavit of illegality, under our system, if the facts 
are set forth, may bring up any good reason why it will be 
illegal to raise the money. Revised Code, 3614. 

We think the defectiveness of the levy does not amount to 
much. It is very easy to see what property is described. 
Nor are we satisfied that the execution does not follow closely 
enough to the judgment. We incline to think it does. Nor is 
the judgment void. It is irregular. It recites a fact that is 
not true, but we incline to think that it is too late to object, 
that the judgment is conclusive. We do not, however, de- 
cide this latter question, as it is not necessary. 

2. We do not find any fault with the Judge for requiring 
the affiant to reduce the points of the affidavit into briefer 
language for the clearer comprehension of the Court and jury. 
But we think the Court erred in confining her too rigidly to 
the’brief. The law requires and authorizes an issue to be 
made upon the affidavit. We admit that the motion, strictly 
construed, only presents the proposition that the judgment is 
null and void, and that, under a strict construction of it, the 
issue of satisfaction presented in the affidavit was not inclu- 
ded. But the real questions here were those made in the af- 
fidavit. The motion is only a brief of it, for convenience, 
and we think the Court erred in not permitting the affiant to 
go into the issue of satisfaction, that issue being, in fact, dis- 
tinctly presented in the affidavit. 

Judgment reversed. 


Vou, xLu1—45. 
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James B. Horr, et al., plaintiffs in error, vs. WARREN C 
: Hvrr, defendant in error. ; 





1. Where the testator signed his will be’ow the attestation clause, and the 
Court charged the jury that, if it appeared that the will was signed by 
testator below said clause, and if the jury believed from the evidence 
that it was so signed by testator, with the intention to sign it as-hig 
will, then, in law, it was a good signature of the will: 

Held, That such charge was correct, under section 2379 of the Code of 
this State. 

2. When the testator went to the warehouse of certain parties for the 
purpose of executing his will, and two of the witnesses were present, 
and one absent, and, after waiting some time, one of the parties re- 
marked to the testator, as A came in, that he would answer as well, 
and testator was introduced to A by B, and B remarked at the time 
that testator wanted him to witness his will, and they all went tog 
desk and executed the paper; and under these facts, the Court. charged 
the jury, that it they believed from the evidence that one of the wit- 
nesses was suggested to testator, and testator assented to such sugges 
tion, such assent was, in law, a request, or equivalent to a request: 

Held, That such charge by the Court was not error; that the law pro- 
vides no special formalities about the witnesses to a will; it is sufficient 
if they attest and subscribe the will in the presence of testator; the 
law implies the request in the consummation of the act, and no special 
request by the testator is necessary. 

8. Where a witness to a will was not acquainted with testator before the 
execution of the will, and the Court was requested to charge the jury, 
that if the witness knew nothing of the testable capacity of the testa- 
tor, he was not, in law, an attesting, though a subscribing witness, and 
the will in that case was void, the Judge replying, ‘‘ that is the law;"’ 
but also added, ‘‘I charge you, that if he was introduced to himand 
looked at him, the law implies he knew whether or not he had testable 
capacity."’ 

Held, That the word attest, in the Code, does not imply relation to the 
capacity of the testator. Attesting means witnessing, and subscribing, 
that such witness shall sign. The factum of the execution being the 
object of such attestation and subscription, the inability of such wit- 
ness to testify to the mental capacity of the testator, did not render 
the will void, but only went to the credibility of such witness, in case 
he was called on to testify about the sanity or mental capacity of the 
testator, and the Court ought to have refused such charge as it is not 
the law: 

4. Held again, That the addition of the Judge to the charge under the 
facts of this case was not material to the issue involved in the trial, 
and only expressed what is a plain principle of law, that all men are 
presumed to be sane, and being introduced, and seeing testator could 

only strengthen the presumption. 
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Wills. Before Judge Jounson. Muscogee Superior 
Court. .May Term, 1870. 


Daniel Huff made a paper in the form of a will, by which 
he gave certain property to his wife during her life, in lieu 
of dower, certain stock to Warren C. Huff, in trust for two 
of Warren C.’s children, and the residuum to said Warren 
(, reciting that he did this because his estate was reduced 
by the war, and because he had given his other children as 
much as this residuum. By it Warren C. was nominated 
executor. The paper was concluded as follows: 

“Tn witness whereof, I have hereunto subscribed my name 
and affixed my seal, this........... nseddgs day of 


The foregoing instrument published and declared by 
Daniel Huff as his last will and testament, and by him signed 
in the presence of the subscribing witnesses, who at his spe- 
cial instance and request have hereunto subscribed our names 
as witnesses, in presence of said testator and of each other. 


DANIEL HUFF, [L. 8. ] 
Test : 
Joun D. STEWART, 
W. A. BEDELL, 
W. Feirx ALEXANDER.” 


Daniel Huff died, and on the 6th of April, 1869, this 
paper was proven, in common form, as his will. In May, 
1869, upon an effort to prove it in solemn form, James B. 
Huff and others filed their caveat upon the grounds that, 
when said paper was made Daniel Huff was non compos 
mentis, or if compos, very weak, and was fraudulently induced 
by Warren C. to make it, and that it was not a legal will. 
On the trial the evidence for propounder was as follows: 

Bedell testified that he had known testator for a good many 
years, had dealings with him some time. Witness thinks in 
the Spring of 1868, testator came to the warehouse of Gray 
Bedell & Hughes, and asked witness to be a witness to his 
will; testator brought John D. Stewart with him as a wit-. 
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ness, ‘Testator waited some time for Gray, and as Gray did 
not come, testator became impatient. W. Felix Alexandep 
stepped in the room, when witness said to testator that AJ. 
exander would answer the purpose as well as Gray. Testg. 
tor said he was not acquainted with Alexander. Witnegs 
said he would introduce him. Witness called up Alexander 
and introduced him to testator, and remarked to Alexander 
that testator wanted him to witness his will, when witness, 
testator, Alexander and Stewart stepped to the desk, testator 
signed his name, and the three witnesses signed in the preg. 
ence of testator and of each other. Witness had many busi. 
ness transactions with testator, considered testator a man of 
more than ordinay capacity for business, and a man of firm. 
ness of purpose. When the will was made testator was an 
old man, but perfectly competent to transact business or 
make a will, and testator’s intellect appeared to be as clear 
as ever. 

John D. Stewart corroborated all that Bedell had stated, 
said he had known testator a long time, thought him a man 
of more than ordinary business capacity ; saw no particular 
giving away of his intellect at the time of making the will. 
He saw testator sign the will and signed himself as_ witness, 
and saw Bedell and Alexander sign as witnesses, all in pres- 
ence of testator. It was, witness thinks, in the Spring of 
1868. He saw Bedell introduce Alexander to testator, 
heard Bedell say to testator that Alexander would do as well 
as Gray for a witness; they then all walked to a desk 
and the will was signed by testator in presence of and wit 
nessed by the three witnesses. 

Alexander testified, that some time in the Spring of 1868, 
he stepped into the warehouse of Gray, Bedell & Hughes, 
when Bedell walked to where testator and Stewart were 
standing. Bedell introduced witness to testator and stated 
that testator wanted him (witness) to be a witness to his will. 
Bedell said this in presence of testator, who bowed his as- 
sent. They all then moved to a desk, and testator signed, 
and the three witnesses signed as witness in presence of tes- 
tator. . Witness had never seen testator before, never saw him 
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afterward, did not speak to testator except on introduction, 
nor testator to witness; did not hear, testator speak to any 
one. Witness did not know that testator was a deaf man 
until he learned it from others after testator’s death. ‘Wit- 
ness recollects that testator did not request him to witness 
the will. Witness was an entire stranger to testator. Be- 
dell informed witness as to the nature of the paper. Wit- 
ness knew nothing whatever of testator, of his capacity or 
condition; just happened in the warehouse, at the time, for 
the purpose of buying cotton. 

The drawer of the paper testified to the soundness of Daniel 
Huff’s mind at the time, and said he drew the paper for him 
as a will, and another witness also testified to the soundness 
of mind, etc. 

Here the propounder closed. The evidence for the cavea- 
tors was to show that Warren C, had exercised undue influ- 
ence on Daniel Huff, had received property from him, ete. 

Counsel for caveators requested the Court to charge the 
jury, lst. That the signature of testator’s name under the 
attesting clause of the paper was not a signing of the will. 
2d. That if one of the witnesses knew nothing whatever of 
the mental condition and.testative capacity of the party sign- 
ing the will, such witness, though a subscribing witness, is 
not, in law, an attesting witness, and in that case this will 
would be void. The Court refused to give in charge the 
first request, but charged the jury that, if the paper was 
signed by testator below the attesting clause, and was so 
signed with the intention of signing it as a will, it is a good 
signature of the will. He told the jury that the second re- 
quest was the law, but that if such witness was introduced to 
testator and looked at him, the law implies that the witness 
knew whether or not testator has testable capacity. 

He further charged that if one of the witnesses was sug- 
gested to testator as a witness to his will, and testator assent- 
ed to such suggestion, such assewt was, in law, a request, or 
equivalent to a request. 

The jury found for the propounder. Counsel for cavea- 
tors say that the Court erred in refusing to charge the first 
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request ; in qualifying the second request as he did; and jy 
charging as he did last aforesaid. 


Smita & ALEXANDER, Pou & LittLe’for plaintiffs jg 
error. Attestation, etc: Irwin’s Code, sec. 2379; 1 Bou., 
139; 2 Ves.,454; 3 Marsh, 146; 3 Bibb, 494. Inferenge 
as to capacity: Powell on Dev., 69-71; Roberts on Wills, 
134. Attestation means more than subscribing: 1 B. Man. 
roe, 117; Ist Gr. Ev., sees. 272, 691; 6th Ga. R., 836, 
Place of signature: 1 Williams on Ex’s, sec. 68. 


H. L. Benninea, InGram & CrRawrorb, for defendant. 
LocHRANE, C. J. 


We learn from this record that Warren C. Huff, the exec- 
utor of one Daniel Huff, propounded his will for probate, in 
solemn form, in the Court of Ordinary of Muscogee county, 
James Huff and others filed their caveat, which was ap- 
pealed to the Superior Court, by consent, where it came on 
for trial, at the May Term, 1870, and upon the trial, several 
causes were alleged by caveators against the will, only a part 
of which it will become our duty to dispose of. The jury 
found in favor of establishing the will. The first objection 
was to the signature of Daniel Huff to the will. The will 
shows that he signed below the attestation clause instead of 
above it. The second objection was, that one of the wit- 
nesses who signed was suggested to the testator, and did not 
know him personally before the time of his acting as witness, 

1. Counsel for caveators requested the Judge to charge the 


jury, that the signature below the attestation clause was nob 


a good signature, which the Court refused, and did charge, 
that if it appeared that the will was signed by testator below 
said clause, and the jury believed from the evidence that it 
was so signed by testator, with the intention to sign it as his 
will, then, in law, it was a good signature of the will. And 
. this is the first ground of error assigned. Our Code, section 
2379, speaking of the formalities of the execution of a will, 
says, it should be in writing, signed by the party making the 
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same, and by some other person in his presence, and by his 


express directions, and shall be attested and subscribed in the 
presence of the testator, by three or more competent wit- 
nesses. 

By the Act of 1752, (see 25th, George the II.,) being an 
Act for avoiding and putting an end to certain doubts relating 
to the attestation of wills, etc., etc., we find the same provis- 
ion afirmed from 29th, Charles the XI. ‘All devisees, ete., 
shall be in writing, and signed by the party so devising the 
same, or by some other person, in his presence and by his 
express direction, and shall be attested and subscribed in the 
presence of said devisor ly three or four credible witnesses,” 
The Code only changes the phraseology of a word or two, 
and with.these we have the whole law, directing the manner 
of executing and attesting wills. They shall be signed by 
the party. 

Now, looking at this will, we find it was signed by the 
party, and the place of signing after the attestation clause 
does not change the fact or invalidate the execution. We 
take the whole instrument and the signature of Daniel Haff 
in connection therewith, and find that the formalities, as well 
as the legalities of the execution, have been complied with. 
He has signed the will as his will, with three witnesses to 
the fact, who also signed, attesting and subscribing their 
names. If we go into the most minute details of the law on 
this subject, we find nothing that contravenes this position. 
A will written on one side of a sheet, with the signature of 
the testator and witnesses, held, was a signing at the “ foot or 
end,” under the statute: Jermyn vs. Hervey, 1 English Law 
and Equity Reports, 634. A blank of about ten lines was 
left between the conclusions of a will and the signature of 
testator and witnesses. The will was held good: 1 English 
Law and Equity Reports, 594. In Jonele vs. Hall, 4 Com- 
stock’s New York Reports, 140, although a map referred to 
in the will, as a part thereof, followed the signatures, it was 
held a sufficient compliance with the statute of signing at the 
“end :” 30 Law and Equity, 147. Under our law, no place 
is designated and no attestation clause is prescribed. A will 
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signed without attestation clause is good: 2 R. L, 88; 3 
Bradford N. Y., 355. 

A will under section 1611 of the Code of Alabama, which 
relates to the signing of the will, and is a substantial trap. 
script of 29, Charles XI., held under such section in Arm. 
strong vs. Armstrong, 29 Alabama, 538. “Although testa. 


tor’s name is not written by himself, nor subscribed to the . 


will, yet, if it be written in the beginning of the will by an. 
other, in his presence, and under his direction, and if it be 
acknowledged by him to the attesting witnesses,” it is good, 

No rule has been rigidly laid down on this subject, and we 
find, even under the English Statutes, a more technical defi. 
nition than our own by specifying the end of the will, that 
the rules have been uniformly to hold a substantial com- 
pliance sufficient. In notes to page 282, Redfield on Wills, 
Part Ist, where the will fills two sides of a sheet of paper, 
leaving no room on the second page for the signatures, which 
were written along the side of the will on the third page, 
this was held sufficient. So, also, when the attestation was 
opposite to the end of the will, upon the third side of the 
sheet, the will ending on the second side; so, also, when the 
testator wrote his name, cross-wise upon the side of the 
paper, near the foot, the witnesses names being at the bottom 
of the page. And we might multiply authorities, but enough 
has been glanced at to sustain the judgment of this Court in 
the case before us, that there was no error in the charge of 
the Court. If the jury believed from -the evidence that it 
was so signed by the testator, with the intention to sign it 
as his will, it was a good signature, for such is the law of 
Georgia. 

2. The Court charged the jury that if they believed from 
the evidence that one of the witnesses was suggested to tes- 
tator as a witness to his will, and testator assented to. such 
suggestion, such assent was, in law, a request, or equivalent 
toa request. This is the second ground of error assigned, 
The facts in the case were substantially as follows: Daniel 
Huff went to the warehouse of Gray, Bedell & Hughes, 
bringing with him Mr. Stewart, his object being to execute 


ee ee ae a Sl 
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ihe will which he had with him. Mr. Gray was out, one of 
the witnesses he desired. After waiting some time for him, 
Major Alexander came in, when Mr. Bedell stated to testa- 
tor that he would answer the purpose as well. Testator said 
that he was not acquainted with him. Bedell said that he 
would introduce him, which he did, remarking that testator 
wanted him to witness his will. They all stepped to a desk 
and executed the paper. Out of these facts grew the charge 
of the Court. Weare of opinion that there was no error 
in the law given by the Judge to the jury. 

The Code provides no special formalities about the wit- 
nesses toa will. It is sufficient if they attest and subscribe 
the will in the presence of the testator. The law implies 
the request in the consummation of the act, and the authori- 
ties support this reasonable and legal proposition. In Brown 
vs. DeSelding, 4 Sandford, Supreme Court, New York, 10: 
‘¢ When witnesses were sent for by the attendants of the tes- 
tator, in his presence and without objection, and upon their 
introduction he sets him to the execution of his will, he 
adopts the act of his attendants, and makes their request his 
requests.” In Peck vs. Cary, 38 Barb., New York, 77, wit- 
nesses were called in by the person who drew the will, who 
asked them to witness testator’s will, testator standing close 
by and saying nothing; they witnessed it. This was held 
sufficient. In Gilman, 38 New York, 364, two witnesses 
were called in by one who was with testator, who said to 
them, Mr, G. requests you to witness his will, when they 
signed, testator making no objection ; held good. One case 
is found where the party was deaf, and the witness were pre- 
sented substantially as in the case just cited, and it was held 
sufficient. And we lay down the rule of law to. be clearly 
established that no special request hy the testator is necessary 
to constitute the attesting witnesses competent. If he does 
not object his assent is equivalent to a request, and is con- 
formable to the requirements of the law. . 

3. Counsel for caveators requested the Judge to charge in 
effect that, if Alexander, the witness referred to, knew noth- 
ing of the testable capacity of the testator, he was not in law 
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an attesting, though a subscribing witness, and the wills 
that case was void. The reply of the Judge was, “that jg 
the law, gentlemen, I give you that in charge. But further. 
more, I charge you that if he was introduced to him and 
looked at him, the law implies that he knew whether or not 
he had testable capacity.” 

The argument in this case has been pressed upon the 
meaning of the word attest in the Code, that it implies relation 
to the capacity of the testator at the time of the execution, 
The rule laid down as the judgment of this Court, in Potts 
vs. House, is simply to the effect “that the opinions of sub- 
scribing witnesses to a will as to the sanity of the testator 
are admissible without stating the facts upon which they are 
founded.” And if the opinion of Alexander had been in- 
voked in this case as to the sanity of the testator, the fact 
that he did not know him would have been a good objection 
to his giving his opinion; but to say under our Code that 
the attesting means-simply witnessing and the subscribing 
only that such witness shall sign his name and the factum 
of the execution is the object of the attestation and subserip- 
tion, that such probable inability to testify as to mental ca- 
pacity rendered the will void, is not and never was the law 
of this State. 

This would be to reverse all rules of law, and to hold that, 
because a subscribing witness, called in to prove the mere ex- 
execution of a will, did not know the testator sufficiently to 
know his mental capacity, it was to be presumed he was in- 
sane or incompetent, and declare his will «void. 

The reverse of the rule is true, that all men are pre 
sumed to be sane until the contrary is proved. We recog- 
nize the doctrine that, except subscribing witnesses to a will, 
none but experts are competent to testify as to their opinion 
of the testator’s capacity. But we do not hold that even 
they are not subject to the closest cross-examination upon the 
grounds, facts and reasons for their opinions, of which the 
jury are the judges. And by close examination into the 
principles enunciated in the judicial expositions of the law 
on the subject, it will be found that the expression of the 
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spinion by subscribing witnesses is admitted more upon the 
presumption of knowledge of a fact than the caprice of an 
opinion. The two may be blended and the one include the 
other, but the very case is a demonstration of the difference. 

We do not hold with the Judge below, that this request 
was the law. We donot so regard the office of a subscribing 
witness to a will, under our Code, that he is called on to ad- 
judge the mental capacity of the testator. His!act is to bear 
witness to the execution of the paper. 

4, The addition of the Judge to the charge which is here 
assigned as error, we take in connection with the charge itself, 
and looking at the testator being sufficient to imply testable 
capacity, means, that all men are presumed sane—and being 
introduced to a man and seeing him personally, would not 
change the presumption, but strengthen it. But as the issue 
was not in controversy and did not affect the merits of the 
ease, and seems to express only, such a presumption as met 
the proposition of the charge, that the will was void by holde 
ing him to be a good subscribing and attesting witness, and 
that his introduction and cursory examination of him estab- 
lished only this much and did not go to the jury to weigh in 
their verdict, we do not consider the remark such error as 
will invoke the reversal of this Court of the judgment be- 
low. 

Judgment affirmed. 
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[The Head-notes, except those followed by (‘*R,’’) are made by the 
Judges. ] 







AccipENT—See Arbitration and Awards, 10. 
“* Insurance, 4. 


ACCORD AND SATISFACTION. 











See Novation. 
“ Ordinance of 1865, 2. 


ACQUEDUCTS—See Water-courses. 
ACTIONS, 


If a widow die pending a suit by her for the homicide 
of her husband, the right of action for such homicide 
survives to the children, and in such last suit the 
measure of damages is the injury to the children, to 
be measured, as in the case of the widow, by a reason- 
able support for them, according to the condition in 
life, ete., of the father, and according to the expecta- 
tion of his life as found by the mortuary tables, 

SEE OD, We Moe Min UB pesersssestincnectanncseMinenains 223 






















ACTS OF CONGRESS. 
See Removal of Cases to U. S. Courts. 


ADMINSTRATORS AND EXECUTORS. 


1. M., as the administrator of H., in January, 1865, 
sold, at public sale, under an order of the Court of 
Ordinary, certain parcels or tracts of land, as the pro- 
perty of his intestate, a portion of which were pur- 
chased by one of the distributees of said estate, in his 

own right, and a certain other portion thereof was ° 

purchased by said distributee as the guardian of the 

other distributees of said estate, and the administra- 

tor took the individual notes of the purchasers, in his 
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own right, and as guardian, for the amount for which 
the land sold, without security, and executed deeds 
conveying said Jand to the purchasers thereof, and af- 
terwards filed a bill, alleging that at the time he sold 
the land, he took the individual notes of the purcha- 
sers, and executed the deeds of conveyance, that he 
believed that the assets of the estate, on final distri- 
bution, would be sufficient to cover the amount for 
which the land sold, as the distributive shares of the 
purchasers thereof, but that the emancipation of the 
slaves belonging to said estate, had left the said pur- 
chasers and distributees with scarcely any means to 
pay the purchase-money for said lands, save the land 
itself, and the prayer of the bill is, that the purcha- 
sers of said land may be restrained, by injunction, 
from selling the same, and that the deeds executed to 
the purchasers by the complainant, as administrator, 
may be cancelled, and that the purchasers of the land 
sold at the administrator’s sale may be decreed to con- 
vey the lands back to the administrator. It appears 
on the face of the complainant’s bill, that there were 
other lands and other property belonging to said es- 
tate, the amount and disposition of which, by the ad- 
ministrator, is not shown : 

Held, That since the vendor’s lien has been abolished in 
this State, the administrator has no equitable lien on 
the land for the unpaid purchase-money, and that he 
does not make such a case by his bill as entitles him 
to the relief prayed for, and that the demurrer to the 
bill was properly sustained by the Court below. Ja- 
hone vs, Howard et al... ..c.ssesceseees vestahies ssecslosnaall 


. Where an administrator was sued in a county differ- 
ent from that in which he resided, and he acknowl- 
edged service of the writ and filed no. plea of any 
kind, although the suit was up on an open account 
over twenty years old, and judgment was taken by- 
default, as on personal service, without proof: 

Held, That whatever may be the effect of such a judg- 
ment, as against the administrator, personally, it does 
not bind the third persons or the estate sought to be 
charged. And the surety on the administrator’s bond 
has such an interest in setting the same aside that he 
may file a bill to enjoin its proceeding against the ef- 
fects of the estate, and for the purpose of having it 
declared void as against said estate, and as against 
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himself as the surety for the faithful administration 
of thesame. Washington vs. Barnes........cseccesesees 


- It is incumbent on the executors, in order to discharge 
themselves from accounting for the money received by 
them, by the sale of the testator’s property, to show 
to the satisfaction of the Court and jury that the 
money in their hands had, in good faith, in the per- 
formance of their duty as trustees, been received and 
invested by them, in Confederate money, at a time 
when a prudent man would have done so in the man- 
agement of his own affairs, and that the question 
whether the defendants had so acted, was a question 
for the jury, under the charge of the Court. Smith 
ME ME, MOS OF ML, pcrcpecccccspocoscocnqsanepapascaseotos : 


4, As a general rule, the administratrix of the intestate 
is entitled to the possession of the property which he 
had in possession at the time of his death; but when 
the property in controversy had been placed in the 
hands of a Receiver under the order of a Court of 
Chancery, at the instance of a party claiming the pro- 
perty under an adverse title to that of the intestate, 
and before there was any administration on his estate, 
there was no error in the Court below in refusing to 
order the Receiver to turn the property over to the 
complainant in view of the facts presented by the re- 
cord. The complainant can be made a party to the 
equity cause already pending, and in that suit, assert 
the right of her intestate to the property, whatever 
_ the same may be, and thereby save a multiplicity of 

suits. Johnson vs. Stewart et al........ WV COR s Wana 


5. Where a summons of garnishment is served upon an 
administrator before the twelve months have expired : 
Held, Under section 3498 of the Code of this State, 
such garnishment may be served under the provision 
of law which postpones his answer until he is enabled, 
from the administration of the estate, safely to answer 
the same. 

The effect of such garnishment is to retain in the hands 
of the administrator the property finally to be ascer- 
tained and disposed of by the Court on a review of 
all the priorities and equities of existing claimants, 
under the rules of law, and is not in conflict with the 
section 2507 of the Code, prohibiting suit to recover 
a debt due by decedent until the expiration of twelve 
months from his qualification. Sapp vs. McArdle... 
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ADMISSIONS. 


In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
$100 00, it was error in the Court to charge the jury 
that they might scale the note its fullamount. Hart- 
ridge et al. vs. Fry 


ADULTERY. See Criminal Law, 23. 
AD VALOREM. See Tuz, 1. 


AFFIDAVIT. See Attorneys at Law. 


AGENCY. See Principal and Agent. 
ALIMONY. 


An order for attorney’s fees and alimony will not be re- 
viewed by the Supreme Court pending the action of 
divorce. (R.) See end of Report. Ozmore vs. Oz- 


ALTERATION OF DEED. 


See Evidence, 3. 
“ Principal and Surety. 


AMBIGUITY. See Wills. 


AMENDMENTS. 


1. Under section 3429 of the Code, either the plaintiff 
or defendant may, as a matter of right, amend his 
pleadings at any stage of the cause, and the fact that 
the case is before the jury and part of the argument 
had on the evidence, does not render it too late to 
amend, If, however, the amendment be immaterial, 
and be refused by the Judge, the refusal is not a 
ground for a new trial. Gay vs. Peacock et al 


. A motion for a new trial, including the brief of tes- 
timony, may be amended in the same terms as other 
proceedings in the Superior Court. Vanover et al., 








INDEX. 






3, A new plaintiff, suing for the use of the former plain- 
tiff, may be made by amendment. And the amend- 
ment is sufficiently certain, if the pleadings contain 
sufficient to enforce the verdict. (R.) Winter vs. Mat- 
thews, Burke & CAMEPONn...cccocccsccces exstununoinsnanenan 652 


APPEARANCE. 


From the facts disclosed by the record, there was no er- 
ror in the Court below in refusing the motion for a 
continuance for the purpose of allowing Lane to tra- 
verse the return of the Sheriff as to the service of the 

pill on him, or in refusing to allow the Sheriff’s re- 
turn of service to be traversed after the defendant, 
Lane, had appeared in the cause as a defendant, and 

participated in the litigation. Lane et al., vs. Partee 

AN Wifl.....ccrceresescesese reccescecscsveccsoseoeceese braces . 


APPROVAL OF GOVERNOR. 
See Constitutional Law, 5. 


ARBITRATION AND AWARD. 


1, When the arbitrators failed to furnish the party who 
objects to the award with a copy, as required by sec- 
tion 4183 of the Revised Code, but the party appeared 
at the first term of the Court and filed his objections 
to the award, and did not show that he was taken by 
surprise, or lost any right by not having notice of the 
award, he is not injured by the failure of the arbitra- 
tors to furnish the copy, and the award will not, on 
that ground, be set aside. Anderson vs. Taylor....... 10 





















202 




















2, An award will not be set aside for uncertainty, when 
it is capable of being made certain. Ibid, 





3. The award in this case is not so outrageous as of it- 
self to constitute conclusive evidence of fraud or cor- 
ruption. Error in judgment in the arbitrators is not 
a sufficient ground for setting aside an award. Not 
will it be set aside on the ground that it is contrary 
to evidence, if there is any evidence to sustain it.. 
Ibid. 


4. Arbitrations are favored by the Courts, and he‘who. 

attempts to set aside an award must comply strictly 
with the requirements of the statutes, or he will not. 
be heard. Ibid. 


VoL. xx1- 46. ° 
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5. Minors cannot submit their rights to arbitration so as 
to bind themselves, nor can this want of capacity be 
cured after the submission by the appointment of a 

uardian ad litem by the arbitrators, nor even by the 

hancellor, unless there be a suit pending to which 
the minors are parties, and the submission be under 
an order of the Court. Jones vs. Payne et al 


6. To make a good statutory award, the submission un- 
der the statute must be in writing, and when there 
was a submission in writing, and the parties, by a sub- 
sequent parol agreement, chose a new arbitrator, and 
submitted a portion of the dispute to him, his judg- 
ment, whatever may be its effect as a settlement of 
the dispute, is not a statutory award, and cannot be 
put upon the minutes of the Superior Court as a part 
of the award under the within submission. Ibid. 


7. The award must be resisted according to the provis- 
ions of the Code, unless there was some ground for 
equitable interference to set aside the award. bid. 


8. The want of power in a Court of law to do any- 
thing more than set aside or confirm the award under 
the statute, is not a ground for equitable interference, 


in order to settle the whoie controversy. Ibid. 


9. The submission of the controversy to arbitration, to 
be returned to Lee county Superior Court, does not 
give equity jurisdiction in that county against A, who 
resides in Terrell, except to set aside the award, and 
not for that, unless there be some reason why the stat- 
utory remedy for resisting the same be insufficient. 


Ibid. 


10. Exceptions to an award, on the ground that it is 
contrary to the testimony before the arbitrators, and, 
therefore, illegal, must set out the testimony in full, 
and the record must show such a case of contrariety 
to the evidence in the award as to require the infer- 
ence of fraud, accident or mistake in the arbitrators, 
If there be any evidence to sustain the award, the ex- 
ceptions will be demurrable. Tomlinson et al., vs. 


Hardwick et al saahasennene in ore o seceesst 547 


11." In view of the construction which we give this will, 
the submission to arbitration in this case was not such 
a submission of the interests of the daughter, she being 
an infant, and without guardian or trustee, as estops 
her assertion of her rights as heir-at-law, the Statute 








23 
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of Limitations not, in fact, having application to her 
claim and rights in the premises. Felton vs. Hill et al. 555 







ARREST OF JUDGMENT. 
See Criminal Law, 25. 


ARSON. See Criminal Law, 3. 











ASSAULT. See Criminal Law, 1, 14, 19, 22. 
ATTACHMENT. 










An attachment was taken out in Calhoun county, levied 
on property, and returned to the Superior Court of 
Sumter county, and a motion was made to dismiss the 
same, on the ground that the plaintiff had not filed 
his declaration at the first term of the Court after su- 
ing out the same, when it appeared that the affidavit 
and attachment was dated on the 24th day of March, 
1868, but the attachment bond was dated on the 27th 
day of March, 1868. The declaration was filed at 
the October Term of the Court, when it should have 
been filed at the April Term of the Court, if the at- 
tachment was issued on the 24th of March, but if the 
attachment was issued on the 27th of March, then it 
was properly returnable to the October Term of the 
Court, and the declaration was filed at that term. 
The counsel for plaintiff stated, in his place, that if 
time was allowed him, he could and would prove 
that the attachment was issued on the 27th of March, 
the date of the bond, and asked time of the Court to 
enable him to prove that fact, and to amend the at- 
tachment in accordance with the truth of the fact as 
to the day the attachment did issue. The Court re- 
fused to continue the case so as to allow the plaintiff 
to make the proof in relation ‘to the mistake in the 
date of the attachment, and dismissed the same, to 
which the plaintiff excepted : 

Held, That as the law required the plaintiff to give bond 

before the attachment issued, and the bond was dated 

on the 27th of March, the Court should, on the state- 
ment of plaintiff’s counsel, have continued the case, 
so as to enable him to have proved the mistake in the 
date of the attachment, the more especially as it was 
not to be presumed that the attachment was issued be- 
fore the bond was given. Snelling vs. Bryce & Oo.... 513 
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ATTACHMENT FOR CONTEMPT. 
See Contempts. 


ATTORNEY AT LAW. 


The statute against intruders ought to be strictly con- 
strued, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law, 
Montgomery vs. Watlleer.......c0ce sicsecsesscscscsvecesseens 681 


See Garnishment, 1. 
AWARD. See Arbitration and Award. 
BAILMENTS. 


1. Aninn-keeper is bound to extraordinary diligence in 
preserving the property of his guest entrusted to his 
care, where the guest has complied with all reasonable 
rules of the inn. And if the guest, on departing from 
the inn, leaves his or her baggage with the inn-keeper 
with his consent, he is liable for its safe keeping:as an 
inn-keeper, for a reasonable time, according to the 


circumstances of the case. Adams vs. Clem 


2. A livery stable keeper has, under our law, a lien 
upon the horses of his customers in his possession, not 
only for the board of the horses, but for other accounts 
against the customers, in the line of the livery stable 
business, and this lien may be enforced under the 
statute for enforcing steamboat liens. Gammell & 
Co. vs. Schley 


BANKRUPTCY. | 


The homestead and exemption provision of the Code is 
the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 
even for the purchase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for the 
bankrupt, set apart by the bankrupt officials, even 
thongh said judgment be for the purchase-money of 
the same. Rushin vs. Gause 


BASTARDS. See Illegitimates. 
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BATTERY. See Criminal Law, 1, 14, 19, 22. 
BEQUESTS. See Wills. 
BILLS. See Notice, 1. 
BILL OF EXCEPTIONS. 


1. Parties in the final trial have thirty days after the 


adjournment of the Court, to accept to the decisions 
made on the trial, and they are not concluded, if, on 
inquiry, by the Judge, during the trial, they fail to 
answer or say they are content with his rulings, but 
such a request or demand by the Court is no ground 
for a new trial, unless it appear that the conduct of 
the Judge, was calculated to prejudice the case before 
the jury. Gay vs. Peacock et Al.......cssesecesece: vesees 


9. The original bill of exceptions being lost, and a cer- 


tified copy of it being in Court, this Court, upon the 
admission of counsel, that there was an error in said 
certified copy, allowed the error corrected, and the 
copy so corrected to be established in lieu of the lost 
original. (R. See end of Report.) Ibid. 


3, If the record be so confused that it is impossible to 


determine from them what was the real status of the 
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84 


case below, the writ of error will be dismissed on mo- — 


tion of counsel, The Court ought to dismiss it on its 
own motion, but it may hear the case if no motion to 
dismiss it is made. (R.) Davis vs. Meyers..........+. 


4, Where a statute required the Governor to issue a 


proclamation, and he did it, and that proclamation 
was used as evidence in a cause, it was not necessary 
to set out the proclamation in the bill of exceptions. 
The Courts will take judicial notice of its contents. 
Brown, C. J., dissenting. (R. See end of Report.) 
Ragland vs. Barringer et Al......sceee cecesevecvecsevecsees 


5. Where the returns of a guardian were used as evi- 


dence in the Court below, and in making up the brief 
of evidence for a new trial, a summary of them was 
put in, and counsel agreed, in writing, that said brief 
was correct, they are estopped from moving to dismiss 
the bill of exceptions, because said returns were not 
set out in extenso in the bill of exceptions. (R. See 
Report.) Lane et al. vs. Partee and wife.....0...s0000» 


6. Where suit on a note was brought in the short form, 


with a copy of the note attached to the petition : 


95 


114 
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Held, It was not necessary to copy the note in the bill 
of exceptions ; it was sufficient to refer to it as the 
note sued upon. (R. See end of Report.) Blow vs, 


. Order No. 37, of General Meade, was part of the 
bill, but was not copied on the bill of exceptions. A 
motion to dismiss bill of exceptions for that reason 
was overruled. (R. See end of Report.) Washing- 
ton vs. Barnes 


. A deed used as evidence, but not material (as both 
parties claimed under it,) to the points before this 
Court, need not be copied in the bill of exceptions, 


(R. See end of Report.) Bugg vs. Towner 


. *T believe this brief of evidence is correct in sub- 
substance,” by the Judge below, held to be sufficient 
approval of brief of evidence. (R. See end of Re- 
port.) Ibid. 


10. In a contest between M. and T., as to which of 
them was Clerk of the Superior Court, the Court de- 
cided against T., who was in office. He sued outa 
writ of error, took no supersedeas, and his deputy 
certified the record to this Court. The writ of error 
was dismissed, because the record was not certified by 
the Clerk of the Court. Tison et al., vs. Morgan..... 410 


11. If the evidence be not in the bill of exceptions, or 
attached to it, and identified by the Judge, the writ of 
error will be dismissed. (R.) Seay vs. Treadwell... 412 


12. If the record be not certified in the time required 
by law, and no diligence by plaintiff to have it done 
in time appears, the writ of error will be dismissed. 


McCay, J., dissenting. (R.) Ibid. 


13. A bill of exceptions must specify plainly the decision 
complained of and the error alleged, and if it do not 
it will be dismissed. (R.) Smith et al., vs. Boatrite 


14. If the evidence be not set forth in the bill of excep- 
tions, or attached to it and identified by the Judge, 
the bill of exceptions will be dismissed. (R.) Ran- 
kin et al., vs. Anderson et al 


15. Rule tenth requires a brief of the oral and a copy 
of the written testimony in the case shall be incorpo- 
rated in the bill of exceptions, or be attached thereto, 
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as an exhibit ; and, in the latter case, it shall be iden- 
tified as true by the signature of the Judge thereupon, 
and for failure to comply with this rule, the bill of - 

exceptions will be dismissed. (R.) Pridgen vs. Duer 420 


16. A bill of exceptions, not properly certified, will be 
dismissed. If it comes up without any certificate, the 
defect is not cured by having the Clerk below subse- 
quently examine it, describe it, and then certify that 
the paper so described is the true original bill of ex- 
ceptions, etc., as required by the statute. The remedy 
to supply such a defect is mandamus. (R.) Me Wil- 
Se WPUMEREED 0. sn sepsecccccassccohecobenasvncsheandebala 422 


17. If the certificate of the Clerk below fails to identify 
what purports to be the record applicable to the bill 
of exceptions, or the bill of exceptions, the writ of 
error will be dismissed. (R.) Dye vs. Mattoz......... 425 


18. This evidence was not set out except in the copy of 
the record sent up. When the cause was called here, 
counsel for defendant moved to dismiss the bill of ex- 
ceptions, because the evidence was not in it; but the 
Court held it was a part of this record and overruled 
the motion. Tomlinson et al., vs. Hardwick et al..... 547 







193 




















19. Immaterial evidence need not be embodied in the 

bill of exceptions. (See end of report—R.) Raines 

Re eeeneettag 66 Gl... occncscscseuscbcsscscseedestedeevanetadle 617 
20. Service of a bill of exceptions by leaving a copy at 
the residence of the defendant in error is good ; and 
it need not be served by the sheriff. Warner, J., 
dissenting. (R. See end of Report.) Montgomery 
SR TUN vsxctigonaconese paatanses] sccaeacusstempbacdegnasanaate 681 


BONA FIDES. See Purchaser. 










BURDEN OF PROOF. See Order of Argument. 






CASE—ACTION ON THE. See County. 
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CASES CITED. 


[i. e., cited in this from other volumes of Georgia Reports. } 


Alford vs. Burke 

Baker vs. Carswell 

Berry vs. The State 

Bliss vs. Stevens 

Brian vs. Banks 

Brewton vs. Smith and wife 

Carrugi vs. The Atlantic Fire Ins. Co 
Cary vs. Smith...........+.. 6 -bebee Lences conis -o 11th 
SN WR TRI cncacccncicsccssncdccccesicncess 30th 
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Flournoy vs. Newton......... ss+++++ P:enbeepans 
Fowler vs. Waldrip 

Gilmore vs. Johnson 

Grady vs. Hightower 

Ham vs. Hamilton 
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Miller vs. Cotton 

Moody vs. Flemin 

Nacoochee Hose Mining Co. vs. Davis..... 
Petty et al., vs. Mahaffy 

Phelps vs. Porter 

Seay vs. Treadwell.......... siedneeyeccees cencokied 
Shaifer & Co. vs. Baker & Caswell 
Sharp & Brown vs. Loyless 

Shorter vs. Cobb 

Smith vs. Beck 

Smith vs. Barnes 

Spears vs. Smith..........c0scsee+ sescee seeeesees 
Terry vs. Buffington 

The E. H. I. Co. vs. Plant & Cubbedge... 
Tomlinson vs. 

Wayne vs. Lumpkin 

White vs. Hart 

Wyly et al., vs. Collins & Co 
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CERTAINTY. 


An award will not be set aside for uncertainty, when it 
is capable of being made certain. Anderson vs. Tay- 



















2. When a Justice of the Peace commits an error of 
law in a matter material to the issue before him, as if 
he takes jurisdiction of a claim of more than $100 00, 

and a certiorari is applied for, and all the require- 

ments of the law, in reference to a certiorari, are com- 
plied with, it is error in the Judge of the Superior 

Court to refuse the writ of certiorari. Marble vs. 


SOTHO EETESOSOEE SHES EEOEE FESHES! OH HEHEHE OFH EHHEEH EE REEE 


3. The errors complained of in the petition for certio- 
rari were sufficient, in law, to have authorized the 
Judge to have sanctioned the certiorari, and it was 
error to refuse to do so. McArdle vs. Fogarty......... 662 


18 

= Tas dicecrnennpelsipgssnssesntabescsnepineosennonineleas 10 
78 See Bill of Exceptions, 3, 9, 13. 

: “ Criminal Law, 1, 25. 

i4 

: CERTIFICATE. See Bill of Exceptions, 12, 16, 17. 

H CERTIORARI. 

3 

0 1. Where a Justice of the Peace obtained a memoran- 

: dum of the evidence on the trial in his Court, taken 

1 down by plaintiff’s counsel, and annexed it to the pa- 

Y pers as his answer to the certiorari, and the answer 

: was excepted to by the defendant in certiorari, on that 

3 ground : 

; Held, That it was error in the Judge to dismiss the cer- 

‘ tiorart. He should have ordered the Justice to make 
such answer as the law required. Wells vs. Flowers. 327 





















CESTUI QUE TRUST. See Trusts, etc. 






CHARGE OF THE COURT. 


1. If the charge of the Court collectively be right, a 
new trial will not be granted, though some isolated 
part of it be wrong. (R.) Newton vs. Price......... 186 


2. A charge of a Judge in a criminal case, that if certain 
facts are proven, the prisoner is guilty, is not error, if 
the charge is supported by the proof. Kitchens vs. 
SU TEMEED «|. cocscs <éoese besdncnseossoce sseeessoceeaneennae 217 












720 INDEX. 


3. While jurors are judges of the law and facts in crimi- 
nal cases, they should receive the law from the Judge, 
and they do wrong if they do not regard his charge 
asthelaw. (R.) Ibid. 


. When the jury, after retiring to their room, requested 
the Judge to re-charge them, upon some point of law 
in the case, and the Judge summoned them into’ 
Court, and in the presence of the counsel and accused 
complied with their request : 
Held, That such act was ndt error, but was proper in 
the discharge of his official duty. Hill vs. The State 484 


5. When the defendant’s counsel requested the Court 
to charge all the grades of homicide, and the facts 
showed that the case did not rest for the defense upon 
all the matters of law governing homicide: 

Held, That it was not error in the Court to refuse the 
charge as requested. It is only in cases where the 
facts require such charge that it should be given. Ibid, 


6. When the omission to give a charge by the Court is 
supplied by the Judge giving a more favorable charge 
than the law of the case authorized : 

Held, That this omission was not error. Ibid. 


7. A trust-estate is ordinarily liable for necessaries for 
its protection and preservation, and, to the extent of 
the income, for necessaries for the use of the beneficia- 
ries who are in want, unless the trust-deed otherwise 
provides, but it is not error in the Court to refuse to 
give this principle of law in charge toa jury, ina 
case which turns wholly on an alleged express con- 
tract with the trustee, and where there is no evidence 
from which the implied liability of the trust-estate 
can be lawfully assumed. Leonard vs. Powell 


8. A charge of the Court, though erroneous, which does 
not affect the verdict, is not a good ground for a new 
trial. Cutcher vs. Jones 


CHILDREN. See Minors. 


CLAIM. 


1. In a claim case, if the defendant in fi. fa. was in pos- 
session of the property levied upon, at the time of the 
levy, the burden of proof is upon the claimant, and . 

. he is entitled to the conclusion. Bartlett vs. Russell.. 196 
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9, When property is set apart under the homestead and 
exemption laws of this State, for the benefit of a 
family, the head of the family may interpose a claim 
for their benefit, in case the property is levied upon, 
for his debts, to which it is not subject. While tres- 
pass is a remedy in such case, it is not the only one. 


Ibid. 








COHABITATION, See Witness, 2. 







CONDONATION. See Divorce, 1. 
CONFEDERATE MONEY. 


It is incumbent on the executors, in order to discharge 
themselves from accounting for the money received by 
them, by the sale of the testator’s property, to show, 
to the satisfaction of the Court and jury, that the 
money in their hands had, in good faith, in the per- 
formance of their duty as trustees, been received and 
invested by them, in Confederate money, at a time 
when a prudent man would have done so in the man- 
agement of his own affairs, and that the question 
whether the defendants had so acted, was a question 
for the jury under the charge of the Court. Simith et 
Wg MB, DIYETE A6,.CT ovecscegece' cnsnccomsoonacey geasdecedshets « 439 


CONSTITUTIONAL LAW. 


. The Mayor and Council of the City of Albany has 
no power to impose a specific tax of $1 00 per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. 


City, Couneil of Albany ...,....000rccerecseccsesengncesacose » 2! 


. Under the Constitution, a cause must be disposed of 
at or before the second term. Providential cause is 
not good for postponement, except at the first term. 
(R.) Jones vs. Payne.....iscecisececeeceeees oad oaiibe vescese 32 


3. If a defendant has filed no plea, he is in default, and 
cannot introduce evidence; but this, under the long 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
case by proof, and the defendant, without a plea, has 
the right to object. to the rendition of a judgment 
against him, which, upon the plaintiff ’s own showing, 


is illegal. Durden vs. Carhart & Brother ......+0s00008 | 76 
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4. A motion for a new trial was made in the Court be- 


Constitution of 1868, on the ground that the verdict 

of the jury was illegal, and it appearing from the re- 

cord that there was evidence, on both sides, in regard 

to the matter in controversy between the parties : 
Held, That, according to the repeated rulings of this 
Court, in order to make the verdict illegal, it must 
have been rendered without evidence to support it, or 
be so strongly and decidedly against the weight of 
evidence as would authorize the Court to interfere and 
set it aside. Crim vs. Sellars...... 


5. The second section of the [Vth Article of the Con- 
stitution declares, that the Governor shall have the 
revision of all bills passed by both Houses before the 
same shall become laws, and if any bill should not be 
returned by the Governor within five days (Sunday 
excepted) after it has been presented to him, the same 
shall be a law, unless the General Assembly, by their 
adjournment, shall prevent its return: 

Held, That, if this was an original question, indepen- 

dent of any construction heretofore given by the Ex- 

ecutive Department of the State Government, this 

Court would be inclined to hold that the Governor, 

under the Constitution, could not approve and sign 

any bill after the adjournment of the General Assem- 
bly; but upon looking into the past history of our 

Legislation, we find that it has been the practice for 

many years, for the Governor to take five days after 

the adjournment of the General Assembly for the re- 
vision of bills, and to sign them within that time, but 

not afterwards, that a large number of the most im- 

portant Acts now upon the statute books of the State, 

have been so approved and signed. This usage and 
practice of the Executive Department of the State 

Government should not now be disturbed or set aside. 

Solomon vs. Commissioners of Cartersville......+++++++ i? 






































































































6. No man in this State is subject to any civil or politi- 
cal incapacity by reason of his opinions upon any sub- 
ject, and that one is a Universalist or infidel, or holder 
of any faith or views, is no ground for his removal 
from the guardianship of minor children, to which he 
was appointed by the will of the deceased father of 
the children. Maxey vs. Bell....... Jepespacccncsscnghpebie 


7. The retroactive Ordinance of 1865 and the Consti- 
































low, under the 6th section of the XIth Article of the - 


157 


183 
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tution of 1868, confirm the Acts of the illegal legis- 
lative bodies which met in this State during the war, 
where not in aid of the rebellion, and not in conflict 
with the Constitution of the United States. But 
these Acts of confirmation are not to divest vested ’ 
‘rights, but are to be construed as Acts of peace and 

to prevent injustice. Calhoun vs. Kellogg.......+.++++9« 


8, Under this retroactive legislation, the Acts passed 
during the war, suspending the Statute of Limita- 
tions, are made valid in all cases where the legal stat- 
utes in existence at the commencement of the strug- 
gle, had not fully run in favor of the defendant, be- 
fore the passage of the Ordinance of 1865; but they 
do not revive a right of action that was barred by the 
legal Acts in existence prior to the passage of the Or- 
dinance in 1865. Ibid. 


9, The officers of a company in the Confederate service, 
purchased a horse for Miller, a member of the com- 
any, to ride into service, from Fricks, the plaintiff. 
Miller died, and the officers turned over the horse to 
the defendant, who was the father of the deceased, 
who sold him for more than the officers gave Fricks 
for him. Fricks, in 1866, sued the officers for the 
price of the horse, and obtained judgment for the 
amount. The defendant in the judgment then refer- 
red the plaintiff’s attorney to Miller, the present de- 
fendant, as the person who was to pay the judgment. 
He admitted his liability, and gave the note now sued 
on, in payment of the judgment, with the understand- 
ing that if the Legislature passed any law “ killing 
old debts,” he was to have the same benefit as if the 
note had not been given by him: 
Held, That the satisfaction of the judgment against the 
officers, was a sufficient consideration to support the 
note, which is the foundation of this action, and that 
no Act passed by the Legislature would have relieved 
the defendant if no note had been given, and he is, 
therefore, liable. Fricks vs. Miller ........ccccceccecccees 


10. When a suit was brought since the war in the 
Courts of this State, recognized by the Government 
of the United States, it was the defendant’s duty to 
appear and make his defense; and if he failed to do 
so, and permitted judgment to go against him upon a 

note, the consideration of which was illegal, he will 

not afterward be heard to deny the validity of the 






231 
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judgment, unless he can show that there was fraud, 
illegality or error of law in obtaining the judgment, 
If he wished to set ap the illegality of the considera- 
tion, he should have done so on the trial, prior to the 
judgment. bid. 


11. A cause was twice continued here because the record’ 
was incomplete. At the third term it was dismissed, 
because it was the third term of said cause and be- 
cause plaintiff in error showed no diligence in trying 
to get the record here. (R.) (By two Judges.) Wal- 
ker vs. Jackson 

12. The order of the Court requiring the delivery of 
money in his hands on pain of imprisonment, was 
not an infringement by the constitutional inhibition 
against imprisonment for debt, but is in the nature of 
the performance of a duty, arising under the plead- 
ings in Chancery, which holds the party amenable to 
the power of the Chancellor until discharged. Rem- 
ley vs. De Wall.......... biadlscvecedvddeissesetivesdssdnS eae 


CONTEMPT. 


. When, after a trial on a possessory-warrant and 


judgment, the Court delivered the property to the 
successful party, on his giving the bond and security, 
as required by section 3959 of the Code, and the case 
was carried afterwards to the Superior Court by cer- 
tiorari, and the judgment reversed, but before the 
reversal, the party receiving the property has sold 
the same and cannot produce it, it is error in the 
Court to attach him for contempt, in failing to obey 
its order to redeliver the property. Johnson vs. Yeo- 
mans & Stickland 
. The award and order of the Court is not such a 
judgment or decree for money, as deprives the Chan- 
cellor of all further control or jurisdiction of the case 
and compels the complainant in the original bill to 
sue at law for the amount so awarded to him, but is 
such a settlement under the order of the Court, as 
retained, in the hands of the Chancellor, full and 
unquestioned authority, jurisdiction and power to en- 
force obedience to the mandates of the Court by 
attaching the party for contempt. Remley vs. De Wall 466 
3. When attachment ni si for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 
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Held, That the service was sufficient to bring the party 
into Court, and is not such process as requires to be 
annexed to the bill or copy and served by a sheriff, 
deputy or coroner of the county. Ibid. 







4, When a party, in response to an attachment for con- 
tempt, appears before the Chancellor : 

Held, That he is not in a position to litigate on claims 
of credit or discuss the merits of the demand. The 
naked question of contempt has primarily to be dis- 
posed of and the order of the Court in the premises 
must be obeyed. Ibid. 


5, The order of the Court requiring the delivery of 
money in his hands on pain of imprisonment, was 
not an infringement by the constitutional inhibition 
against imprisonment for debt, but is in the nature of 
the performance of a duty, arising under the pleadings 
in Chancery, which holds the party amenable to the 
power of the Chancellor until discharged. Ibid. 

















6. In the exercise of the power of the Chancellor in 
matters of contempt, this Court will be reluctant to 
interfere, except there be a flagrant abuse of it. The 
independence and integrity of the judicial office de- 
pends on the enforcement of the processes and powers 
of the Courts below, and the legitimate exercise of 
them will be sustained by this Court. bid. 


7. Where a rule nisi was served at the April Term, 
calling upon the sheriff to pay over money to plain- 
tiff in fi. fa., and no answer was filed at that term ; 
and at the October Term following, the sheriff agreed, 
in writing, upon the proceeding for attachment, if he 
did not pay that week, it should be had as prayed 
for, and the Court passed to the Adjourned Term, 
and the sheriff neither answered nor payed over the 
money, but moved a continuance on the ground of , 
absent counsel, it appearing he had other counsel who 
had represented him in the proceeding, and the absent 
counsel never appeared or was known before in the 
ease, and the Court overruled the motion and granted 
the rule absolute : 

Held, That the Judge was right. 


CONTINUANCE. 


1, This Court will not control the discretion of the 
Court below in granting or refusing a continuance, 



























Darley vs. Thomas... 
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unless there has been a manifest abuse of that disere- 
tion. Walker & Chapman vs. Mitchell & Co 


2. Where a defendant made a motion to continue his 
case, on the ground of the absence of a witness who 
had been subpeenaed, but did not state what facts he 
expected to prove by the absent witness : 

Held, That there was no error in the refusal of the 
Court to grant the continuance. Rhodes vs. The 


3. When one of the three attorney’s of a party is sick, 
and the other two are at another Court, this Court 
will not continue the cause for their absence. (R. 
See Report.) Peters and child vs. Peters et al 


. Where, upon an indictment for assault with intent 
to murder, the prisoner moved for a continuance on 
the ground of public excitement and set out in his 
motion that prejudice existed against him by reason 
of the prosecutor being the editor of a newspaper, 
and keeping the case before the public: 

Held, That this showing was insufficient to take the 
case out of the general rules laid down by this Court 
governing applications for continuance on the ground 
of prejudice and excitement, and that the statutory 
questions prescribed for jurors protect prisoners from 
prejudice influencing their judgments upon the law 
and facts of the case intrusted to their consideration ; 
and this Court will. not control the discretion of 
Courts below refusing continuances on this ground. 
Mitchell vs. The State .....2+.0000+ d seesscanpssvonsdbiedial 527 

. On the trial of a claim case, it appeared that eight 
bales of cotton had been levied on as the property of 
H., the defendant in execution, to satisfy a judgment 
obtained against him in favor of the plaintiff therein, 
dated the 12th of May, 1866, which cotton was 

‘ claimed by A. Shaw & Son as their property, they 
having, as they alleged, purchased said cotton in pur- 
suance of an agreement between them that the claim- 
ants should furnish provisions and supplies to enable 
the defendant in fi. fa. to make a crop for the year 
1866. The claimants did not attempt to enforce any 
lien upon the cotton under the provisions of the Code, 
if, indeed, they could have done so in this case. The 
jury found the property subject, and a motion made 
for a new trial on several grounds, which was refused 


by the Court: 
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Held, That there was no error in the Court below in re- 
fusing to continue the case to enable the defendant to 
open the judgment on the statement of facts presen- 
ted by the record, there being no affidavit showing 
suc a statement of facts as would have authorized 
the judgment to have been opened. Shaw & Son vs. 


See Attachments. 
«“ Practice in Supreme Court, 5, 9. 


CONTRACTS. 


1. A married woman whose husband has deserted her 
and resides in another State, separate from her, has 
the right to contract and be contracted with, and to 
sue and be sued, as a feme sole. McCay, J., dissent- 
ing. Clark & Grubb vs. Valentino 


2. When, after such desertion by the husband, the wife, 
rior to the adoption of the Code, contracted to pay a 
debt due by the husband, in consideration that the 
creditor would not proceed to attach his property in 
her hands, she is liable. And in case judgment is 
obtained against her on the contract, her separate pro- 
perty, acquired during the separation, or otherwise, is 
subject to its payment; provided, in case the separate 
estate is given to her by deed or will, that the donor 
has not imposed by the instrument any such restric- 
tions upon her power of alienation, as deny to her the 
right to sell or bind it for the payment of the hus- 
band’s debts. If she holds the property by deed or 
will, she holds it subject to such conditions or restric- 
tions as the donor may have imposed. McCay, J., 
dissenting. Ibid. 


3. When a party seeks to repudiate and rescind a con- 
tract for the sale of land on the ground of mistake or 
fraud : 

Held, That he must repudiate and rescind the entire 
contract, that he cannot treat the contract as a nullity 
so far only as to excuse himself for its non-perform- 
ance, and at the same time claim the legal right to re- 
tain the money paid him for the land under that con- 
tract ; that both parties are bound by the contract, or 
it is not binding on either of them. Lane vs. Lati- 
RR A Re ES: oF shpaaeasa op thebe araneae* , 


4, The right of a party to elect to rescind and repudi- 
Vou.xLI—47, 
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ate a contract on the ground of mistake or fraud, ac- 
crues to him on the discovery of the mistake or fraud 
and not before. Ibid. ; 


. Where parties are engaged in illegal transactiofg, 
whether malum prohibitum, or malum in se, the Courts 
of this State will not interpose to grant any relief. 
In such cases the rule is, for the Court to leave the 
wom where it finds them, no matter whether the il- 
egality of the contract appears from the plaintiff’s 
case, or is set up by way of defense. Bugg vs. Towner 


. Where a deed to land was executed to the legal owner 
of a slave, in accordance with a contract between the 
slave and his master for his emancipation in this State, 
while such emancipation was prohibited by law, and 
the land was paid for with the money of the slaye 
who was placed in possession thereof and permitted 
to remain there, for his own use and benefit, in viola- 
tion of law, till after the abolition of slavery, the 
Court will not entertain a suit by the former owner 
of the slave, to recover the land from the possession 
of his former slave. As the deed was void and the 
transaction in violation of the laws and the public 
pop of the State, the Court will help neither party, 

ut will leave them where it finds them. Ibid. 


. In such case the defendant may set up the illegality 
of the transaction, to defeat the plaintiff’s recovery, 
and the Court will entertain the defense, not for the 
defendant’s sake, but upon grounds of public policy. 
And it was error in the Court, in this case, to refuse 
to permit the defendant to introduce evidence to es- 
tablish the illegality of the transaction, and the will- 
ful participation of the plaintiff in it, with intent to 
violate the public policy of the State. J bid. 


. A note given since the war to the Mayor and Coun- 
cil of Savannah, for tax assessed by the city authori- 
ties during the existence of the Confederate Govern- 
ment, but not collected, is void for want of considera- 
tion. O’ Bryne vs. Mayor and Aldermen of Savannah 331 


. A note given for such tax and for ground rent due 
the city, by contract made prior to the war, is void as 
to the tax, but good as to the rent. The considera- 
tion is clearly severable, as the record shows precisely 
how much of it was for tax and how much for rent. 


Ibid, 











INDEX. 
CORPORATIONS. 


1, It is only in a strong case, and when the majority 
are clearly violating the chartered rights of the mi- 
nority, and putting their interests in imminent dan- 
ger, that a Court of Equity will, at the instance of a 
minority of the stockholders in a corporation, inter- 
fere with the management of its affairs, and appoint a 
Receiver, and in such a case a bill with mere general 
charges of fraud, illegality or mismanagement is de- 
murrable. Such facts must be stated, as will, if true, 
clearly show illegal action by the majority, so as to 
endanger the interests of the minority, and make the 
interference of a Court necessary for the protection of 







their rights. Hand vs. Deater et al......s...0000 Senece 454 


2. The Southern Express Company, as a corporation, is 
liable for the acts of its officers and agents, when 
acting in the sphere of their appropriate duties, and 
an agent of said company who arrested the plaintiff, 
who was suspected with having stolen money from 
the company, for the purpose of recovering the money 
so stolen for the benefit of the company, was acting 
within the sphere of his appropriate duty as the agent 
of said company, and the arrest of the plaintiff by 
such agent under the circumstances set forth in the 
record, was not such a willful trespass on the part of 
the agent as will exonerate the company from liability 
for the conduct of their agent in making the arrest ; 
the more expecially as the company, after the arrest 
and discharge of the plaintiff, recognized the authority 
of their agent to make the arrest, by endeavoring to 
procure a release from the plaintiff for the damages 
sustained by him in consequence of such arrest and 
imprisonment. (By two Judges.) Green vs. So. Ex. 
COMBANGY, «2. .ccccccaepedocccconescvcoovacemesopeccosencssscceen 


3. Whilst it is the duty of the Court to hold the defend- 
ant to a strict performance of the obligation and lia- 
bilities imposed by law, it is also the duty of the 
Court to protect the company from being wrongfully 
plundered under the form and color of law; and 
wherever it is apparent to this Court that juries, 
either from passion or prejudice against incorporate 
companies, have rendered verdicts which are grossly 
excessive, it will not hesitate to set them aside and 
grant a new trial. The legal and equitable rights of 
incorporate companies are to be measured by the same 





730 INDEX. 


standard in the rendition of the verdicts of juries ag 
those of natural persons. bid. 


. A foreign corporation doing business in this State, is 
subject to the jurisdiction of the Courts of this State, 
if it can be served with process; and, as, by our law, 
any corporation may be served with the process of a 
Court having jurisdiction of the suit, by serving “any 
officer or agent of such corporation,” so any foreign 
corporation having an officer or agent here, may be 
served by serving its officer or agent. City Fire Ins, 
Co. of Hartford vs. Carrugi 


COSTS. 


Inasmuch as the Code does not especially provide who 
shall pay the costs on the trial of such cases (for 
abating a nuisance) when the verdict is for the de- 
fendant, yet, as the jury have found that the com- 
plaint of the parties was not well founded in point of 
fact, by returning a verdict for the defendant with 
costs of suit, it is but just and right, that the parties 
who originated and instituted the proceeding should 
pay the cost of it. Wilkerson et al vs. Officers of the 


See Garnishment, 1. 
COUNTY. 


Under the laws of this State an action does not lie 
against the county for damages caused by neglect of 
the proper authorities to repair a bridge, it not ap- 
pearing that it was a toll-bridge, or such an one as 
was built by a contractor, and that there was a failure 
to take the proper bond of indemnity required by sec- 
tions 710 and 711 of the Code. Judgment affirmed. 
WARNER, J., dissenting. Scales vs. The Ordinary of 
Muscogee County 


CREDIBILITY OF WITNESSES. 
See Witness, 3. 


CRIMINAL LAW. 


1. The 4293d section of the Code declares, that “an as- 
sault with intent to murder, by using any weapon 
likely to produce death, shall be punished,” ete. The 
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allegation is, that the defendant beat and wounded 
the said Emanuel Mann with a pistol, the same being 
a weapon likely to produce death : 

Held, That the indictment was sufficient, in law, to au- 
thorize the Court to render judgment thereon; that 
the legal presumption is, after verdict, that the jury 
were satisfied, from the evidence, that the pistol was 
of sufficient size to have produced death by beating 
another with it, as is alleged in the indictment. Prior 
60. he Blake Of Gear githeee.cocrricreressoonacanenas sadsderhe 


2. If a man ask a female, in her presence, without pro- 
vocation, “to go to bed with him,” intending thereby 
to propose illegal sexual intercourse, he is guilty of 
using obscene and vulgar language in the presence of 
a female, under section 4306 of the Revised Code of 






Georgia. Dillard vs. The State.......s.csssccersccessees . 278 


3. Section 4318 of the Revised Code, providing, that 
“arson in the day time shall be punished by a shorter 
period of imprisonment and labor than arson commit- 
ted in the night” is directory only to the Judge in the 
exercise of his discretion as to the number of years for 
which he shall sentence one convicted of arson, and 
it is not necessary in the indictment to charge that the 
offense was committed in the day or in the night. 
Bell G0. Te THADG. .6.-000000cc00sescssastonseptesenes 


4, When a party has been arraigned upon a good bill of 
indictment, and the jury empanneled and charged 
with the case, and the Solicitor General altered the in- 
dictment in the presence of the foreman and some of 
the grand jury: 

Held, That a motion for verdict of acquittal ought not 
to have been granted by the Court, although the act 
of the Solicitor General was unauthorized and im- 
proper in the premises. Hill vs. The State........ .... 


5. Under the Code of this State, all exceptions to the 
indictment for form, or for matters that may arise by 
special demurrer, or by plea in abatement or in bar, 
must be made in writing preliminary to the trial, and 
if not made at the proper time, are to be held as 
waived in contemplation of law. Ibid. 


6. When the Judge below caused the witnesses to have 
their testimony read over to them, to be corrected, if 
necessary, in presence of the jury, or where the Judge 
himself suggested corrections of what had been sworn: 


482 


484 
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Held, That this practice is not error, and that it is the 
right and privilege of the Judge below to direct the 
progress of the trial, and see that the evidence is cor- 
rectly taken down. Ibid. 


. When a dissolution is approaching, and the dying 
man has lost hope of life, and his mind feels the full 
consciousness of his condition, the solemnity of the 
scene give to his statements the sanctity of truth, and 
such dying declarations, when made, should be admit- 
ted in evidence and considered by the jury, under the 
charge of the Court upon the law applicable to them, 
Ibid. 

. Leading questions, under section 3809 of the Code, 
are within the discretion of the Judge, for the pur- 
poses of justice, and when the presiding officer of the 
Court permits them to be propounded, this Court will 
not interfere to limit or restrict the Judge in the ex- 
ercise of his legal discretion. J bid. 


. If a woman cohabit with a man, under his promise 
to marry her legally, but finding that he does not take 
legal steps to do so, quits him, and again cohabits 
with him, she is not his wife, and is a competent wit- 
ness on his trial for crime. (R.) bid. 


10. When the jury, after retiring to their room, reques- 
ted the Judge to recharge them, upon some point of 
law in the case, and the Judge summoned them into 
Court, and in the presence of the counsel and accused 
complied with their request : 

Held, That such act was not error, but was proper in 
the discharge of his official duty. bid. 


11. When the Court, in a case of homicide, charged the 
jury that, when a killing had been committed, the law 
presumed malice, and it was ineumbent upon the de- 
fendant to show there was no malice : 

Held, That this charge was a well settled rule of law. 
Ibid. 


12. When the defendant’s counsel requested the Court 
to charge all the grades of homicide, and the facts 
showed that the case did not rest for the defense upon 
all the matters of law governing homicide: 

Held, That it was not error in the Court to refuse the 
charge as requested. It is only in cases where the 
facts require such charge that it should be given. 
Ibid. 
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13, When the omission to give a charge by the Court is 
supplied by the Judge giving a more favorable charge 
than the law of the case authorized : 

Held, That this omission was not error. J bid. 


14, When the facts of the case show that the prisoner 
shot at the deceased and killed him, although no mo- 
tive of anger or provocation is proven, the law will 
imply malice from such wanton and reckless trifling 
with human life, and when the evidence sustains the 
verdict of the jury, this Court will not set aside their 
finding. J bid. 

15.eAn indictment for obstructing legal process is not 
one of the cases which, under section 4609 of the Re- 
vised Code, may be settled between the prosecutor and 
the defendant, nor is it within the power of the Solic- 
itor General, after the supposed settlement of such a 
case, to enter a nolle prosequi of it by handing a paper 
to that effect to the Clerk ; nolle prosequi, as it must 
go upon the minutes of the Court, must be made in 
the presence and with the knowledge of the Judge; 
and in cases not authorized by law to be settled between 
the parties, must be by consent of the ‘Court. Stat- 
ham ve. The Shake. siiecsiéviicidi.seviccvenbdctenants elikhe onan 


16. The propriety of appointing a Solicitor General pro 
tem., in consequence of the interest of the Solicitor 
General in the case, is largely in the discretion of the 
Court, and this Court will not interfere unless that 
discretion is abused ; and the Court may appoint as 
Solicitor General pro tem., a practicing lawyer of the 
Circuit who does not reside therein. Ibid. 


17. It is in the discretion of the Court to permit lead- 
ing questions to be put to a witness who shows a re- 
luctance to answer the questions of the party who 
calls him. Ibid. 


18. When a Judge, in his charge to the jury in an in- 
dictment for obstructing legal process, told the jury 
that, if the defendant acted against or resisted the 


sheriff, either by physical force or by argument, he 


was guilty, and the proof clearly showed that he did 
resist by physical force : 

Held, That though the charge was erroneous in stating 
that the resistance might be by argument, yet, as the 
verdict was clearly right under the proof, a new trial 

will not be granted. bid. 






507 
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19. Where, upon an indictment for assault with intent 
to murder, the prisoner moved for a continuance on 
the ground of public excitement and set out in his 
motion that prejudice existed against him by reason of 
the prosecutor being the editor of a newspaper, and 
keeping the case befote the public: 

Held, That this showing was insufficient to take the case 
out of the general rules laid down by this Court goy- 
erning applications for continuance on the ground of 
prejudice and excitement, and that the statutory ques- 
tions prescribed for jurors protect prisoners from pre- 
judice influencing their judgments upon the law and 
facts of the case entrusted to their consideration ; and 4 
this Court will not control the discretion of Courts 
below refusing cuntinuances on this ground. Mitchell 


vs. The State........cccceseseeee sb esd viele SbIes seahig 527 


20. When the Judge asked the counsel for the prisoner 
if they would consent to the jury dispersing during 
the progress of the trial, which was given twice and 
the jury dispersed, and the third time it was asked, 
prisoner, by his counsel, objected, and the jury was 
held together, and there is no averment of any im- 
proper act or interference with the jury: 

Field, That there is no error in law committed entitling 
the party to a new trial. But such inquiry by the 
Court is improper ; juries, after being charged with the 
eonsideration of the case, ought not to disperse and 
intermingle with the crowd; such opportunity en- 
dangers the purity of verdicts, and when allowed 
ought not to be by the request of the prisoner’s con- 
sent in the presence of the jury, thus putting his as- 
sent on the principle of moral duress, where his re- 
fusal might prejudice the jury against him. Ibid. 


21. When a newspaper publication was presented as the 
justification of an assault and battery, and the Judge 
refused, by his charge, to give such publication the 
effect of opprobrious words spoken in the presence of 
the party, or of holding the saying, “I put the pub- 
lication in the paper as a man, and am responsible for 
it,” as in effect within the provision of the Code: 

Held, That the Judge was correct in his view of the 
law, and that the statute only embraces such cases 
where the opprobrious words are uttered in the pres- 
ence of the party which, in their nature, are supposed 
to arouse the passions, and justify, under certain cir- 
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cumstances to be adjudged by the jury, instant and 
appropriate resentment, not disproportioned to the 
provocation. Ibid. 





92. Where a party, meeting another, is himself the as- 
sailant, demanding explanations and apologies, or 
using offensive language calculated to provoke a diffi- 
culty, and the party thus assailed stepped back, put- 
ting his hand in his pocket, and the Judge charged 
the jury, “ M. would have been justified only when 
H. endeavored to draw, a weapon, or make pretence 
of drawing one out, if he struck before any effort or 
show of drawing a weapon had taken place, and 
struck because he put his hand in his pocket, he is 
guilty of assault and battery :” 


Held, That such charge was a correct presentation of 
the law; and that where a man goes to another to as- 
sail him or demand explanations or apologies, or, in 
anger, using offensive words, and the party so assailed, 
without proof of some previous threats, steps away, 
putting his hand in his pocket, it is an unauthorized 
presumption of law and fact that he has a concealed 
weapon, which he is about to draw or use, and that 
men must act on something more substantial in appear- 
ance than this; there must be some definite act, some 
apparent preparation to draw, and that he has, in fact, 
a weapon to justify or paliate the commission of vio- 
lence in the premises, and the pretence of reasonable 
fears or right of self-defense from acts like this, is an 

j unwarranted pretext, the allowance of which, by 

Courts, would be to trifle with human life, J bid. 





























23. Indictments for adultery, etc., under section 4460 
of the Revised Code, cannot be found jointly against 
the man and the woman charged. And an indictment 
against both will be quashed on demurrer before trial. 
Foster vs. The State.....cccescevecssees a ey Pec ey a 


24. Under the Constitution of 1868, and by the laws 
therein adopted, the Superior Court has jurisdiction 
to hear and try criminal cases not involving life, or 
imprisonment in the penitentiary. Bell vs. The State. 


25. In an indictment for larceny from the person, where 

the property stolen was described as “ twelve five dol- 
lars and one ten dollars notes, to-wit: United States 
promissory or bank notes of the value of seventy dol- 
lars,”’ ete. : 
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Held, That, after verdict, it is too late to object to 
the description as insufficient, and as in the alterna- 
tive. Ibid. 


CROSS ACTION. See Set-off. 


CRUEL TREATMENT. 





Kicking’s one’s wife, wounding and bruising her eye, 
head and face, is sufficient cruel treatment to justify a 
divorce, and a condonation will not prevent it, if that 
condonation was upon a condition which has been bro- 


ken by the husband. (R.) Ozmore vs. Ozmore...... 46 





CUMULATIVE EVIDENCE. See New Trial, 30, 
CUSTOM. 


The custom of any business or trade is binding when it 
is of such universal practice as to justify the conclu- 
sion that it became, by implication, a part of the con- 


tract. Mott vs. Hall, Moses & Co......ccesesecesesesees 





DAMAGES. 





. As a general rule, remote or consequential damages 
are not allowed whenever they cannot be traced sole- 
ly to the breach of the contract, or unless they are ca- 

pable of exact computation, such as the profits which 

are the immediate fruit of the contract, and are inde- { 
pendent of any collateral enterprise, entered into in 
contemplation of the contract; but any necessary ex- 

pense which one of the contracting parties incurs in com- 

plying with the contract, may be recovered as damages. 

Bryan vs. South-Western BR. R. Co.....00.cessesseseeees - “i 


2. A motion was made for a new trial, on the ground that 
there was no evidence to support the verdict, and it 
appearing from the evidence contained in the record 
that there was sufficient evidence to support it, and no 
error in the charge of the Court to the jury: 

Held, That this Court, in accordance with its repeated 
rulings, will not interfere with the discretion of the 
Court below in refusing to grant a new trial, and that 
ten per cent. damages be awarded, as provided by the 
4221st section of the Code. Holmes vs. Booher, Fee 

& CO. -se0000s didsincsereds vocdovccsvondsecetsesoccsooneseseiebeedé 125 
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3, If a widow die pending a suit by her for the homi- 
cide of her husband, the right of action for such hom- 
icide survives to the children, and in such last suit 
the measure of damages is the injury to the children, 
to be measured, as in the case of the widow, by a rea- 
sonable support for them, according to the condition 
in life, etc., of the father, and according to the expec- 
tation of his life as found by the mortuary tables, 
Davis vs. South- Western R. R. Co....... bwealeine svitess: £98 


4, There was no error in the Court below in granting the 
new trial, on the ground that the verdict for $10,000 
was grossly excessive, under the evidence as disclosed 
by the record ; the jury were not authorized to find a 
verdict for vindictive damages, and it wasthe duty of 
the Court to have set it aside, as it was contrary to the 
principles of justice and equity. Whilst itis the duty 
of the Court to hold the defendant to a strict perform- 
ance of the obligation and liabilities imposed by law, 
it is also the duty of the Court to protect the compa- 
ny from being wrongfully plundered under the form 
and color of law; and wherever it is apparent to this 
Court that juries, either from passion or prejudice 
against incorporated companies, have rendered ver- 
dicts which are grossly excessive, it will not hesitate 
to set them aside and grant a new trial. The legal 
and equitable rights of incorporate companies are to 
be measured by the same standard in the rendition of 
the verdicts of juries as those of natural persons. By 


two Judges. Green vs. The So. Express Co......+++. - 516 
As to Excessive Damages, see New Trial, 2. 




























DEBT. See Imprisonment for Debt. 
DE FACTO GOVERNMENT. 


1, A de facto government which is able to maintain its su- 
premacy by its armies may exercise this power, and 
those who are subject to its control are bound to obe- 
dience. But if it accesses a tax and is overthrown be- 
fore it is collected, the rightful sovereign will not en- 
enforce such assessment against the subjects of the gov- 


ernment de jure. O’ Bryne vs. M. & A. of Savannah, 331 


2. In such case those who have paid the tax to the de 
facto government while it was supreme have no means 
of recovering it back ; and those who did not pay till 
its overthrow, are under no obligation to pay. bid. 
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3. A note given since the war to the Mayor and Coun- 
cil of Savaunah, for tax assessed by the city authori- 
ties during the existence of the Confederate Govern- 
ment but not collected, is void for want of considera- 
tion. Ibid. 


DEFAULT. 


If a defendant has filed no plea he is in default, and 
cannot introduce evidence ; but this, under the long 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
case by proof, and the defendant without a plea, has 
the right to object to the rendition of a judgment 
against him, which upon the plaintiff’s own showing 
is illegal. Durden vs. Carhart & Bro,.....+4. ovepnatend 


See Constitutional Law, 10. 
“ Equity, 4. 


DEMURRER. 


1. The declaration in this case sets forth a cause of 

action, and the demurrer was properly overruled. 
zmore vs. Ozmore 

2. When a general demurrer is filed to a bill, the Court 

must decide upon the case made by the bill without 

reference to the answer. (R.) Tommey & Stewart vs. 


46 


Ps cedtlixthiedschistactadicitivisaciies hon duistedssdanelalll | 


DILIGENCE. 
See Innkeepers. 
** Practice in Supreme Court, 3, 4, 10, 12, 16. 


_  DIMINUTION OF THE RECORD. 
See Practice of Supreme Court, 17. 


DISCRETION OF JUDGE. 


In the exercise of the power of the Chancellor in matters 
of contempt, this Court will be reluctant to interfere, 
except there be a flagrant abuse of it. The indepen- 
dence and integrity of the judicial office depends on 
the enforcement of the processes and powers of the 
Courts below, and the legitimate exercise of them will 
be sustained by this Court. Remley vs. De Wall 


See New Trial, 2, 6, 7, 11, 12. 
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DISPERSION OF JURY. 
See Criminal Law, 20. 










DIVORCE. 


1. Kicking one’s wife, wounding and bruising her eye, 
head and face, is sufficient cruel treatment to justify a 
divorce, and a condonation will not prevent it, if that 
condonation was upon a condition which has been 
broken by the husband. (R.) Ozmore vs. Ozmore... 46 


9, An action for divorce was brought by the husband 
against his wife, alleging as a ground for divorce, the 
willful and continued desertion of the wife for the 
term of three years: 

Held, That the husband was a competent witness on 
the trial thereof, under the provisions of the 3798th 
section of the Code; but he could not testify as to 
any facts derived by him from the confidential rela- 

tion of husband and wife. Castello vs. Castello........ 613 





















DORMANT JUDGMENTS. 


A judgment on which an execution issued within seven 
years from its date, is not dormant if there be a proper 
entry upon the fi. fa. within seven years from its date, 
even though the entry on the fi. fa. be more than 
seven years after the date of the judgment. Tanner 
Be, FTollingewortle, : ..ccccvrecccocenesevecosvscvegsobsceyopens 133 


See Equity, 2. 













DOWER. 


Where H. died intestate, leaving a widow as his sole 
heir-at-law, who elected to take her dower in the 
lands of her deceased husband, and afterwards ap- 
plied for a homestead out of the other lands of her 
deceased husband: 

Held, That, after electing to take her dower, she was 

not entitled to a homestead out of the other lands of 

which her husband died seized and possessed. Hick- 

GOR V8, Bryan......cccccocccccecsscccesccececaseazecsocsonses 620 














DRAFT. See Notice. 


DRUNKENNESS. See Insurance, 4. 
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DYING DECLARATIONS. 
See Criminal Law, 7. 


EJECTMENT. 


1. When a party seeks to introduce the copy of a grant 
in evidence, he must make oath that the original is 
not in his power or possession, and that he does not 
know where it is, in order to lay the foundation for the 
introduction of such copy in evidence to the jury, 
(By two Judges.) Cameron et al. vs. Keney et al...... 


. In an action of ejectment by the heirs-at-law, proof 
that the ancestor died seized and possessed of the 
"ge sl in dispute, and that they were afterwards, 
y the judgment of the proper Court, assigned as 
dower to the widow, and that she went into posses- 
sion, and is now dead, makes such prima facie case as 
entitles the plaintiffs to recover, unless the defendant 
show title in himself. Brown vs. Colson et al.......... ‘ 


3. After a careful examination of the record, we find no 
evidence to sustain any finding for mesne profits, and 
we therefore reverse the judgment of the Court below, 
unless the plaintiffs will write off the amount found 
for mesne profits. If they do this, the judgment will 
stand affirmed for the premises in dispute. Ibid. 

. The fraudulent alteration of a deed by the grantee 
which voids it, may, in an action of ejectment, be 
shown at law without going into a Court of Equity. 
Rives vs. Thornton 


5. When the deed is drawn from the defendant by 
notice, and the plaintiff introduces it in evidence, he 
may show that it has been fraudulently altered by the 
defendant, the grantee, when he seeks to recover on a 
breach of a condition subsequent. The deed in such 
case is a necessary link in his title, and the plaintiff 
may show that it has been altered by the defendant, 
Ibid. 


ELECTION. 


See Wills, 1, 
‘¢ Homestead, 7. 


EQUITY. 


1. Where P. had advanced money.to B. and C., one of 
whom was P.’s son, to buy a tract of land, with the 
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understanding that the title was to be taken in P.’s 
name, and B. and C. bought the land, and had the 
title made to P., but having diverted a part of the 
money to other purposes, they engaged to give the 
vendor their note with security for the part left un- 
paid, and subsequently, after the deed to P, was duly 
recorded, they procured G., by false pretences, to be- 
come their surety on said note, telling him the land 
was bound for the debt: 

Held, That these facts did not furnish evidence to jus- 
tify the inference that P. was engaged in the fraud, 
so as to authorize a judgment in favor of the com- 
plaint, allowing the land to be sold for the payment 
of the note. Gay vs. Peacock et dll....s.cccccscssecseees 


9, When the plaintiff in a judgment has taken the 
benefit of the homestead and exemption law, and 
thereby exempted all his property from the payment 
of his own debts, a defendant in a judgment in his 
favor, who has a judgment against him and another, 
which was dormant when the bill was filed, and has 
since been revived, has an equity springing out of 
the facts of the case, which entitles him to apply to 
the Court of Equity to have the judgment in favor 
of the person taking the benefit of the homestead 
and exemption enjoined until the two judgments are 
set off against each other; and it was error in the 
Court below to dismiss the bill on demurrer for want 
of equity. Zommey & Stewart vs, ELUis .. .......0.c000s 


3. As a general rule, a Court of Equity will not inter- 
fere to set aside a settlement of a fraudulent trans- 
action of one of the parties, when the party defrau- 
ded had full knowledge of all the facts at the time 
of the settlement, and the parties making it occupied 
the same relative position to each other as to capac- 
ity and condition; yet, when it appears that there 
was great inequality, arising from old age, mental 
incapacity, undue influence, and the relative condi- 
tion of the contracting parties, a Court of Equity 
will interfere to grant relief, and the allegations in 
complainant’s bill make such a case as entitles her to 
have the alleged settlement set aside, and the de- 
murrer to the bill was properly overruled. Morris 
OB bri leis oa cid inns steed) TEA MCW gages 


4, Where an administrator was sued in a county differ- 
ent from that in which he resided, and he acknowl- 
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edged service of the writ and filed no plea of any, 
kind, although the suit was up on an open account 
over twenty years old, and judgment was taken by 
default, as on personal service, without proof ; 

Held, That whatever may be the effect of such a judg. 
ment, as against the administrator personally, it 
does not bind the third persons or the estate sought 
to be charged. And the surety on the administra- 
tor’s bond has such an interest in setting the same 
aside that he may file a bill to enjoin its proceeding 
against the effects of the estate, and for the purpose 
of having it declared void as against said estate, and 
as against himself as the surety for the faithful ad- 
ministration of the same. Washington vs. Barnes... 307 


5. Where A approached B to purchase a lot of mules 
upon credit, and B refused so to sell, and thereupon 
A proposed to trade to B certain bags of cotton then 
on A’s plantation, which B declined, as he knew 
nothing of the cotton trade, but offered to let A have 
the mules if he would deliver the cotton at the ware- 
house of C, at Macon, to be sold for B’s benefit, in 
payment for the mules, and both the parties went to 
the warehouse-man and stated the contract, and he 
undertook to be the agent of both parties, to receive 
and sell the cotton, and pay to B the price agreed 
on for the mules, out of the proceeds, and the mules 
were consequently delivered, and A, going home, 
commenced hauling the cotton to the depot, instruc- 
ting the agent to send it to C, under the contract, 
and after the cotton was delivered, but before it was 
shipped, A suddenly died: 

Held, That, under the facts, B had acquired such an 
interest in the cotton, that to the extent of the price 
of the mules, it was not assets of A’s estate for dis- 
tribution, and a Court of Equity, in a bill filed for 
direction, will direct so much of the proceeds of the 
cotton as equals the price of the mules to be paid to 
B, and this even as against persons who claim that 
A is indebted to them, as a trustee, and consequent- 
ly, upon a debt of the highest dignity under the stat- 
ute of distributions. Howes vs. Whipple et al. ...... 322 


6. As the complainants derive their title to the lots 
from the same common source, that the bill is not 
multifarious. Dari et al., vs. Orme et dl......0seseeeees 376 


7. A Court of Equity will entertain jurisdiction when 
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the remedy in the Common Law Courts is not as 
complete or effectual as it would be in a Court of 
Equity ; and, according to the allegations in the com- 
plainant’s bill, the Court had jurisdiction to remove 
the cloud cast over the complainants’ title by decree- 
ing that the alleged fraudulent grants should be de- 
livered up and cancelled, as well as to prevent a mul- 
tiplicity of suits growing out of titles to lots held 
under them in the city of Brunswick. J bid. 


8, In a controversy between individual persons, a grant 
from the State may be impeached before the Courts 
for fraud, and when the same is void upon its face, 
or issued without authority of law, or against a pro- 
hibition in a statute, or for property to which the 
State has no title without making the State a party 
to the suit, the general demurrer to the complain- 
ants’ bill, for want of equity, was properly overruled 
by the Court below. Ibid. 

9, It is only in a strong case, and when the majority 
are clearly violating the chartered rights of the mi- 
nority, and putting their interests in imminent dan- 
ger, that a Court of Equity will, at the instance of 
a minority of the stockholders in a corporation, inter- 
fere with the management of its affairs, and appoint 
a Receiver. Hand et al., vs. Dexter et al 


10. While, as a general rule, a party in possession of 
land will not be protected against the payment of 
the purchase-money, yet, if the plea set up the fact 
that the possession did not accrue from the purchase, 
but that defendant was in possession, and that by 
fraud the note sued on was procured from him under 
misrepresentation of the party obtaining it, that he ~ 
had good title, when he had not, such plea makes an 
issue of fraud which ought to be submitted to the 
jury. Watson vs. Kemp 


11, The complainants allege that the counsel for the de- 
fendants told the counsel for the plaintiffs that they 
had a copy of the plat and grant to the lot of land in 
dispute, and that it would not be necessary for the 
plaintiffs to obtain one, as the counsel for the defend- 
ants would furnish it on trial; that relying upon this 
statement of the defendants’ counsel, the plaintiffs did: 
not procure a copy of the grant; that upon the trial 
the counsel for the defendants, in pursuance of said 
agreement, did furnish what purported to be a copy 


VoL. xi1.- 48, 
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of said original plat and grant, issued from the Secre. 
tary of State’s office, remarking at the time, “ here ig 
a copy plat and grant—we make no point upon that;” 
the counsel for the plaintiffs believing, as was stated 
by the counsel for the defendants, that it was a copy of 
the original plat and grant to the lot of land in dis- 
pute, did not critically examine it, and it was offered 
in evidence. The defendants demurred to the bill 
for want of equity, which was sustained by the Court 
below, and the bill dismissed : 

Held, That the allegations in complainants’ bill make 
such a case as entitles the complainants to relief on the 
ground of mistake, surprise and misplaced confidence 
in the statements’ of the defendants’ counsel in relation 
to the copy plat and grant, whether intentional or oth- 
erwise; the more especially as the judgment of this 
Court reversing the judgment of the Court below (at 
a former term,) was placed on the sole ground that the 
copy grant was to lot number one hundred and seven, 
as set forth tn the record then before it, but which is 
now shown to have been a mistake, and the lot in dis- 
pute, number one hundred and twenty-seven, was, in 
fact, granted to Scott, under whom the plaintiffs claim- 
ed, and not number one hundred and seven. Webb 
ef Gh., ve; Prrteer Babies cide csi ecskicisiegece cae séteddanh 478 


12. Where a bill is filed by a ward, through her pro- 
chien ami, against her guardian, and it appears fom 
the facts of the bill that the matter of complaint is 
against the guardian for disposing of her property un- 
lawfully : 

Held, That a Court of Equity has jurisdiction of the sub- 
ject matter, and such ward may institute suit against 
her guardian by her next friend for the assertion and 
vindication of her rights in the premises. Johnson 
98, DANES, Cb Ole 00s .00c0ccrereccceesccsonssovceg oneeonesgsavegbal 576 


13. Where A, holding an execution against B, caused 
his lands to be levied upon, and before the sale, it was 
agreed between them that B. should sell to A the 
lands in satisfaction of the judgment, whieh was short- 
ly afterwards done, B making a deed, and A satisfy- 
ing the judgment, and it subsequently appeared that, 
after the contract was made, but beforeit was consum- 
ated by writing and signature, C had purchased from 
B the timber upon a large portion of the land, with 
full notice of the agreement between A and B, and 
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had taken a deed from B ante-dated, so as to go be- 
hind A’s judgment against B, with intent to defraud 
A,and permitted A, without notice, to go and perfect 
his agreement with B, in ignorance of the sale of the 
timber : 

Held, That this was a fraud upon A, and a bill to can- 
cel the deed conveying the timber to C, and to enjoin 
him from cutting the timber is not demurrable for 
want of equity. Raines vs. Dunning et. al......+...00 617 


14; When a bill was filed by an administrator to mar- 
shal the assets of an insolvent estate, alleging that 
there were conflicting rights as to the distribution of 
the assets in his hands, and that the affairs of the es- 
tate were so complicated that he could not safely ad- 
minister the same without the direction of the Court, 
and upon hearing the bill read, the Court, on its own 
motion, dismissed the same, for want of equity, and 
because the bill was multifarious : 

Held, That the allegations contained in the complain- 
ant’s bill made such acase as would authorize a Court 
of Equity to entertain it for the purpose of marshaling 
the assets of the estate and directing the administra- 
tor, as to the distribution thereof; that the remedies 


given by law for the protection of the administrator 
were not as adequate and complete, according to the 
statement of facts set forth in the record, as in a Court 
of Equity, and that it was error in the Court below to 
dismiss the complainant’s bill. Irvin, adm’r. vs. Cred- 
itors of Bond 


EQUITY JURISDICTION. See Equity, 12. 


EQUITY PLEADING. 


1, When the majority of the members file against the 
minority a bill with mere general charges of fraud, 
illegality or mismanagement it is demurrable. Such 
facts must be stated, as will, if true, clearly show 
illegal action by the majority so as to endanger the 
interests of the minority, and make the interference 
of Court necessary for the protection of their rights. 
Hand et al., vs. Deater et l...ss.s00 cove ineeoraens meh pnead 454 


2, Where complainants claim by the same right, char 
acommon wrong and pray a common redress, the 
bill is not multifarious. J bid. 
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3. The non-joinder of some who should be parties is not 
round for general demurrer to a bill, for that may 
cured by amendment. J bid. 


EQUITY PRACTICE. 


1. When a quai demurrer is filed to a bill, the Court 
must decide upon the case made by the bill without 
reference to the answer. (R.) Tommey & Stewart vs, 


2. The refusal of an injunction does not estop the party 
from asking for another in the same case. (R.) Glass 
et al., vs. Clark et al 


(3) See Administrators, etc., 4. 
ESTOPPEL. 


1. If the landlord has appeared in the Court of Ordi- 
nary and controverted the tenant’s right to the ex- 
emption till the rent is paid, and the case has gone 
to the Superior Court by appeal, and a verdict and 
judgment has been rendered in favor of the tenant, 
allowing the exemption, the landlord having made 
himself a party to the litigation, and having taken 
no steps to set aside the judgment, is bound by it, 
and cannot be heard again to litigate the matter in 
dispute, or to deny a tenant’s right in a rule against 
the sheriff, for the money for which the property was 
sold, for the benefit of party entitled to it. Davis vs. 


ey 
Terry vs. Myers et al 


2. Where the owner of an iron furnace upon a stream 
claims that the owner of a mill above his works had 
bound himself by verbal contract, that he would 
never stop the usual and constant flow of the water 
in the channel of the stream, and the owner of the 
furnace, after the death of the owner of the mill, 
stood by and saw the mill sold by the administrator 
of the deceased, to an innocent purchaser, and gave 
no notice of the verbal agreement between himself 
and the deceased, he is estopped from setting up the 
verbal agreement against the purchaser who invested 
his money without notice of it. And the parties 
stand upon their respective rights under the general 
law governing riparian proprietors in the use of the 
water in the stream. Pool and Lufburrow vs. Lewis, 162 
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3. The schedule filed by the applicant for homestead 
and exemption, should describe the personal property 
with reasonable certainty. But if the creditor failed 
to appear and object, on the ground that the sched- 
ule was insufficient, and it gives a general descrip- 
tion of the property, and no fraud or unfairness is 
alleged or shown, the creditor will not be permitted 
to attack the judgment of the Ordinary setting it 
apart, collaterally, in a claim case, on the ground 
that the schedule was not sufficiently descriptive. 
Rarllclt ve. Ricssell....0scccvicccsedocsstincssccevdsssSedescecdee 196 


EVIDENCE. 


1. When a party seeks to introduce the copy of a grant 
in evidence, he must make oath that the original is 
not in his power or possession, and that he does not 

know where it is, in order to lay the foundation for 

the introduction of such copy in evidence to the 
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2. In an action of ejectment by the heirs-at-law, proof 
that the ancestor died seized and possessed of the 
remises in dispute, and that they were afterwards, ' 
by the judgment of the proper Court, assigned as 
dower to the widow, and that she went into posses- 
sion, and is now dead, makes such prima facie case 
as entitles the plaintiffs to recover unless the defend- 
ant show title in himself. Brown vs. Colson et al... 42 


3. The fraudulent alteration of a deed by the grantee 
which voids it, may, in an action of ejectment, be 
shown at law without going into a Court of Equity. 

Rives vs. Thompson....+..-ccescccsevscsescerecsvecece cesses 


4. When the deed is drawn from the defendant by 
notice, and the plaintiff introduces it in evidence, he 
may show that it has been fraudulently altered by 
the defendant, the grantee, when he seeks to recover 
on a breach of a condition subsequent. The deed in 
such case is a necessary link -in his title, and the 
plaintiff may show that it has been altered by the 
defendant. Ibid. 


5. When testimony is offered, which, taken in connec- 
tion with the evidence before the jury, tends to illus- 
trate the issue, or to aid in arriving at the truth, it 
should not be rejected, though it may appear to be 
























748 INDEX. 
irrelevant when taken by itself. Walker & Chapman 


6. One of a series of letters written during a correspon- 
dence, as to the same transaction, and in reply to 
one from the plaintiff, may be introduced as evidence 
by the defendant. (R.) Newton vs. Price 


7. Declarations and entries by a person, since deceased, 
against his interest, and not made with a view to 
pending litigation, are competent evidence and this 
applies to a case where two sets of beneficiaries are 
in dispute as to whether their common trustee has 
invested certain trust funds in lands, taking a deed 
in his own name, and it is sought to prove by the 
admission of the deceased trustee, that the land was 
bought with the funds of one of the sets of beneficia- 
ries. Cunningham et al. vs. Schley et al.....c.0:06 ceees 426 


8. When on the trial of an action of ejectment, it was 
proved by a witness that the plaintiff had admitted 
that a certain boundary line to which defendant 
claimed was the true boundary line between the 
parties, and to rebut this evidence of acquiescence 
of the plaintiff, as to the boundary line between the 
parties, a witness was offered to prove that the 
plaintiff had repeatedly said to him, that he was 
not satisfied with. defendant’s claim to the line set 
up by them, and had always denied their right to 
hold to that line—these declarations made before 
the commencement of any suit: 

Held, That these declarations of the plaintiff were ad- 
missible solely on the ground of rebutting the plain- 
tiff’s acquiescence in the boundary line, as claimed, 
and for no other purpose. Murphy vs, Griggs 


9. When a dissolution is approaching, and the dying 
man has lost hope of life, and his mind feels the full 
consciousness of his condition, the solemnity of the 
scene gives to his statements the sanctity of truth, 
and such dying declarations, when made, should be 
admitted in evidence and considered by the jury, 
under the charge of the Court upon the law applica- 
ble to them. Hill vs. The State 


10. Leading questions, under section 3809 of the Code, 
are within the discretion of the Judge, for the pur- 
poses of justice, and when the presiding officer of the 
Court permits them to be propounded, this Court 











See Custom. 
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will not interfere to limit or restrict the Judge in the 
exercise of his legal discretion. Ibid. 


11. If a woman cohabit with a man, under his promise 


to marry her legally, but finding that he does not 
take legal steps to do so, quits him and again cohab- 
its with him, she is not his wife and is a competent 
witness on his trial for crime. (R.) Ibid. 


12. It is in the discretion of the Court to permit lead- 


ing questions to be put to a witness who shows a 
reluctance to answer the questions of the party who 
calls him. Statham vs. The State of Georgia.......... 


13. Where, on the trial of a bill in equity in relation 


to the settlement of copartnership transactions, the 
question in controversy is the amount: due on the 
books, and on the trial, the defendant lays the foun- 
dation sufficiently in law for the admission of second- 
ary evidence of the extracts of the books, and the 
Court rejects the testimony : 


Held, That while questions of diligence are addressed 


to the Court, and, in doubtful cases of accessibility 
or diligence, this Court will be reluctant to interfere ; 
yet when the evidence is material to the elucidation 
of questions before the jury, and the loss of the 
original is, under the rules of law, sufficiently ac- 
counted for, this Court will direct its admission, 
Benet Oi. Etatel 1p -ccyttngsae chaque saysacentabipedsedaiiiien 


14, Where the extracts of books lost are attached as 


exhibits to the answer to the bill, and are in evidence; 
this fact does not deprive the party of the right to 
introduce secondary evidence, if material, and the 
foundation for its admission is properly laid. Ibid. 


15. Where there was a question of what and how much 


was lost by a fire, and there was a list of articles pro- 
duced, and evidence introduced going to show that 
it was a true list, it was not error in the Courts to 
permit the list to go to the jury for their considera- 
tion, simply because some of the articles on the list 
were such as were not covered by the policy of in- 
surance, on which the suit was brought. City Fire 
Ins. Oo. of Hartford v8, Carrugi.......0csecverereveseeses 


16. Parol evidence contradicting the terms of a writ- 


ten contract is not admissible on the ground that the 
contract is included within the Scaling Ordinance of 
1865. Cutcher v8. JOnes...ceccccercsoscerecsecrseoeee coves 
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EXCEPTIONS. 
See Arbitration and Award, 10. 


** Bill of Exceptions. 
* Criminal Law, 5. 
EXECUTORS. See Administrators and Executors, 
EXPENSES. See Costs. 
FAMILY—HeEap Or. See Homestead. 


FEES. See Costs. - 


FI. FA. See Dormant Judgment. 


FRAUDS. 


See Contracts, 3. 
“ Hguity, 1,3, 7, 8, 10, 13. 
“ Arbitration, 10. 
“ Grants. 
“ Insurance, 2. 


‘GARNISHMENT. 


1. Where money is brought into Court by a junior 
judgment creditor, by process of garnishment pen- 
dente lite, he is entitled to his expenses before an old- 
er judgment creditor gets any part of the fund. 

In such case, the costs and reasonable attorney’s fees 
for which the party bringing the money into Court 
is liable, in the action against the defendant, as well 
as the proceeding against the garnishee, are includ- 
ed in the words, “ expenses of the moving creditor,” 
as used in section 3489 of the Revised Code. Wha- 
ley vs. Cunningham et al 


2. Where summons of garnishment is served upon an 
administrator before the twelve months have expired : 

Held, Under section 3498 of the Code of this State, 
such garnishment may be served under the provis- 
ion of law which postpones his answer until he is en- 
abled, from the administration of the estate, safely 
to answer the same. ; 

The effect of such garnishment is to retain in the hands 
of the administrator the property finally to be ascer- 
tained and disposed off by the Court on a review of 
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all the priorities and equities of existing claimant, 
under the rules of law, and is not in conflict with 
the section 2507 of the Code, prohibiting suit to re- 
cover a debt due by decedent until the expiration of 
twelve months from his qualification. Sapp vs. Mc- 
BL sks oh bivdsd 0c den Kabob oobhblvesedndpoclabsbueedapeeageiaide 628 
3, Where there was a judgment against §., a garnishee, 
in a suit in favor of T. & Co. against H., and §. af- 
¢er the judgment, pays the money to a judgment in 
favor of B. against H., of older date than the judg- 
ment of T. & Co. vs. H., 8. having also been served 
with summons’of garnishment in B.’s suit vs. H.: 
Held, That this was a satisfaction of the judgment of 
T. & Co. vs. S., unless it be shown that B.’s judg- 
ment was not, in fact, the oldest lien, and the whole 
question of the payment, and which of the judg- 
ments was, in fact, the oldest, may be enquired into 
on an affidavit of illegality by S., setting up the pay- 
ment to the oldest judgment. Shorter vs. Moore, 
Tyeteihs. & CO... ..svecsvecvecedsectvevcsvsleasablesieatustions 691 























. A Court of Equity will entertain jurisdiction when 
the remedy in the Common Law Courts is not as 
complete or effectual as it would be in a Court of 
Equity, and, according to the allegations in the com- 
plainants’ bill, the Court had jurisdiction to remove 
the cloud cast over the complainants’ title by decree- 
ing that the alleged fraudulent grants should be de- 
livered up and cancelled, as well as to prevent a 
multiplicity of suits growing out of titles to lots 
held under them in the city of Brunswick. Dart et 
BOM. FING Mb. Bho cians sbsabntnses ott Aonnvonanneabiideensnede 376 


2. In a controversy between individual persons a grant 
from the State may be impeached before the Courts 
for fraud, and when the same is void upon its face, 
or issued without authority of law, or against a pro- 
hibition in a statute, or for property to which the 
State has no title without making the State a party 
to the suit, the general demurrer to the complainants’ 
bill, for want of equity, was properly overruled by 
the Court below. bid. 






















GUARDIAN. See Equity, 12. 
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HOMESTEAD AND EXEMPTION. 


1, A tenant is not entitled to a homestead or exem 
tion, out of the crop, or its proceeds, if sold, till the 
rent due the landlord is paid, as neither the crop nor 
its proceeds is legally or equitably his property, till 
he has paid the rent due for the use of the land upon 
which it was made, and the landlord may follow either 
till his claim is satisfied. Davis vs. Meyers 
Terry vs. Myers et al 


. According to the provisions of the Homestead Act, 
of 1868, the applicant therefor must apply to the 
Ordinary of the county in which he or she resides at 
the time of making such application, in order to 
give the Ordinary jurisdiction; and if the applicant 
for a homestead was not a resident of the county at 
the time of the application therefor, and approval 
thereof by the Ordinary, then the Ordinary of that 
county did not have jurisdiction to hear and allow 
said application, and the plaintiff in the judgment 
should have been permitted on the trial, to prove 
that the applicant was a non-resident of that county 
at the time of the application, in order to show that 
the Ordinary of that county had no jurisdiction. 
Rutherford vs. Wright et al 


. An unmarried man, whose indigent mother and sis- 
ters live with him, and are supported by him, is the 
head of a family in the sense in which the term is 
used by the Constitution of the State, and is entitled 
to a homestead. Marsh et al., vs. Lazenby ......++.+++ 


4, The homestead and exemption provision of the Code 
is the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 
even for the purchase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for 
the bankrupt, set apart by the bankrupt officials, 
even idinagh said judgment be for the purchase- 
money of the same. Rushin vs. Gause 180 


5. When property is set apart under the homestead 
and exemption laws of this State, for the benefit of 
a family, the head of the family may interpose a 
claim for their benefit, in case the property is levied 
upon for his debts, to which it is not subject. While 
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- trespass is a remedy in such case, it is not the only 
EMP OB; FOUIOIB 0000005 sasencnsnrgrocsstanpoqenall 196 


6. The schedule filed by the applicant for homestead 
and exemption should describe the personal property, 
with reasonable certuinty. But if the creditor failed 
to appear and object, on the ground that the sched- 
ule was insufficient, and it gives a general description 

5 of the property, and no fraud or unfairness is alleged 

5 or shown, the creditor will not be permitted to attack 
the judgment of the Ordinary setting it apart, col- 
laterally, in a claim case, on the ground that the 
schedule was not sufficiently descriptive. Ibid. 


7. Where H. died intestate, leaving a widow as his sole 
heir-at-law, who elected to take her dower in the 
lands of her deceased husband, and afterwards ap- 
plied for a homestead out of the other lands of her 

- deceased husband: 

Held, That, after electing to take her dower, she was 
not entitled to a homestead out of the other lands of 
which her husband died seized and possessed. Hick- 
ID, YOR oo snnerornivanvvecnnceyssonesstapneniesen taal 620 


8. Where a party rents land from another and a dis- 
tress-warrant for rent is levied for such rent, and the 
wife, by her next friend, applies for exemption of 
personalty under the homestead laws in the property 
so levied on for rent, and upon objections being filed 
before the Ordinary, he sustains the objections, and 
the case is appealed to the Superior Court, and the 
objections are demurred to, and such demurrer sus- 
tained, the objections showing the fact that the dis- 
traint was for rent of the property: 

Held, That the landlord’s lien on the property was 

paramount, and the Court erred in sustaining such 

| demurrer to the objections filed in this case. Tallia- 

i PPO.08, BVG... casein Teh, onantens pocces cnn’ Ge 


i 9. The right to homestead and exemption may be 
waived by the husband and his waiver will bind his 
wife and minors. Locurane, C.J. Ibid. 


— . ee ee 


HUSBAND AND WIFE. 
See Alimony. 


“ Divorce, 
“ Homestead and Exemption. 
“ Insurance, 3, 4. 
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ILLEGAL CONTRACTS. 
See Contracts. 


“ De Facto Governments. 


ILLEGALITY—AFFIDAVIT OF. 
See Garnishment, 3. 


ILLEGAL VERDICTS. 
See Constitutional Law, 4. 


ILLEGITIMATES. 


A colored child, born before emancipation, and whilst. 
his parents lived in what was regarded a state of 
wedlock, who has been acknowledged by his father as 
his child, is the legitimate child, not only of his 
mother, but of his father also, and the father has the 
rights of a parent over him. Pascal vs. Jones 


IMPEACHMENT—or Grants. 
See Grants. 


IMPRISONMENT—ror Dest. 


The order of the Court requiring the delivery of money 
in his hands on pain of imprisonment, was not an in- 
fringement by the constitutional inhibition against 
imprisonment for debt, but it is in the nature of the 
performance of a duty, arising under the pleadings in 
Chancery, which holds the party amenable to. the 
power of the Chancellor until discharged. Remley vs. 
De Wall 


INDICTMENT. See Criminal Law, 1, 3, 25. 


INFANTS. See Minors. 
INFIDEL. See Constitulional Law, 6. 
INN-KEEPERS. 


An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guest entrusted to his 
care, where the guest has complied with all reasona- 
ble rules of the inn. And if the guest, on departing 
from the inn, leaves his or her baggage with the 
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jnn-keeper with his consent, he is liable for its safe 
keeping as an inn-keeper, for a reasonable time, ac- 
cording to the circumstances of the case. Adams vs. 





INSURANCE. 


Where an insurance was a risk upon the railroad, 
river, and by sea, from Macon to Savannah, via the 
Ocmulgee river, and was limited, by the policy, to 
forty days, and the goods insured were detained at 
Buzzard Roost by the unseaworthiness of the craft, 
in which, by the policy, they were to be shipped 
down the river, so that it had to be unloaded and a 
new craft built and the goods transhipped, and the 
company, by its written consent, agreed to the change: 
Held,, That the detention, caused by the removal of 

the goods and the building of a new craft and the 

transhipment to that, was waived by the company and 

was not to be counted in the forty days. Plant & 

Oubbedge vs. The Equity Home Insurance Company... 


2. The utmost good faith is required in an application 
for a life insurance, and any misrepresentation of 
facts affecting the nature or extent of the risk voids 
the policy. The Equity Life Insurance Society of the 
United States vs. Paterson 


3. When one, as the agent of his reputed wife, repre- 
sented to an insurance company that she was his 
wife, and effected an insurance upon his own life in 
her name, as her agent, for her benefit, and the 
truth of the case was, that the marriage was void by 
reason of the reputed wife having a former lawful 
husband living at the time of the second marriage : 

Held, That the policy is not void by reason of the il- 
legality of the last marriage, unless it further appears 
that the said reputed husband and wife knew, at the 
time the policy was effected, that at the time of their 
supposed marriage the lawful husband of the wife 
was living, and the marriage illegal, and failed to 
inform the company of the tact. J bid. 


4. When in a life insurance policy there was an excep- 
tion, that the company was not to be liable if within 
two years the assured should die by his own hand: 

Held, That if the assured drank to intoxication, and 

while in this condition, by accident or mistake, took 
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an overdose of laudanum and died therefrom, this is 
not a dying by his own hand in the sense of those 
words as used in the policy, even though the mistake 
or accident be in some sense occasioned by the drunk- 
enness; but if he took laudanum with intent to 
destroy his life, though it be but the intent of a 
drunken man, this is a dying by his own hand. J bid, 


5. Where there was a question of what and how much 


was lost by a fire, and there was a list of articles 
produced, and evidence introduced going to show 
that it was a true list, it was not error in the Courts 
to permit the list to go to the jury for their consid- 
eration, simply because some of the articles on the 
list were such as were not covered by the policy of 
insurance, on which the suit was brought. City Fire 
Insurance Company of Hartford vs. Carrugi........++. . 


It is not a violation of that condition of a policy of 
insurance which requires everything to be stated in 
the application, materially affecting the risk of the 
insured, to fail to state that he is insolvent, or that 
there are judgments against him which are a lien 
upon the property. J bid. 

Where the charter of a foreign insurance contains a 
provision prescribing certain duties and conditions, 
upon those insuring with the company different from 
those imposed by the general law, a plea setting up a 
failure to comply with such conditions by the assured 
is demurrable, unless it alleges that the assured had 
notice of the conditions at the time the contract of 
insurance was entered into. Ibid. 


If the agent of an insurance company do, in fact, 
receive notice of a prior insurance from the assured, 
and do, notwithstanding, proceed to issue a policy 
and receive the premiums agreed upon, the policy is 
not void, because notice of said prior insurance is 
not endorsed in writing upon the policy, as required 
by the conditions contained in the policy. Ibid. 


INTENTION. 


See Criminal! Law. 


Insurance, 8. 
Wills. 


INTEREST. See Certiorari, 624. 
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INTERLOCUTORY ORDERS. 
See Jurisdiction of Supreme Court. 


INTERROGATORIES. 


1, When a great number of questions are asked in a 
single cross-interrogatory, this Court will not scan 
the answers as closely as if such were a separate in- 
terrogatory. In such case, if the whole answer, taken 
together, is a substantial reply to the whole interroga- 
tory, it will be held to be sufficiently full, though 
each question is not separately answered. Mott vs. 
Hall, Moses, & Co 

2. Interrogatories sued out by plaintiff will not be re- 
jected upon motion of defendant, because a question 
by plaintiff is not fully answered, and because it | 
speaks of selling goods upon an order, and no writ- 
ten order is attached, it not appearing that there was 
any written order. (R.) Calhoun vs. Kellogg 


8. Where evidence is taken by commission, and it ap- 
pears by the answers that the witness does not under- 
stand the English language, the Court will presume, 
in the absence of proof to the contrary, that the com- 
missioner understood the language of the witness, 
City Fire Ins. Co. of Hartford vs. Carrugi 


4, It is no objection to the use of testimony taken by 
commission, if, after it is read, the witness—a female— 
_ appear, and is examined as a witness. J bid. 


5. Section 3820 of the Revised Code prohibiting the 
presence of a party, his agent or attorney at the exe- 
cution of interrogatories to be used in a cause does 
not apply when the witness examined is a party to the 
suit himself. Cutcher vs. Jones 


INTRUDERS. 


1, Where an affidavit is made for the removal of an in- 
truder, in possession of land, as provided by the 
Code, it is the duty of the Sheriff, at the earliest prac- 
tical day, to exhibit the affidavit to the person de- 
scribed therein, as being in possession of the land, 
and to turn such person out of the possession thereof, 
unless, the person so in possession, shall at once, ten- 
der to the Sheriff a counter-affidavit, stating that he 
does, in good faith, claim a legal right to the posses- 
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sion of said land, which oath the Sheriff is a compe- 
tent officer to administer. Simpson et al., vs. Wail... 105 


2. If the person in possession of the land, does not at 
once, tender to the Sheriff such counter-affidavit, un- 
less prevented by the fraud or misconduct of the 
Sheriff from doing so, (which does not appear in the 
record of this case,) until after he has been turned 
out of possession, he cannot afterwards file his coun- 
ter-affidavit, so as to give the Court jurisdiction to 
award a restitution of the possession of the land, un- 
der the provisions of the Code. Ibid. 


3. Where a party makes an affidavit under the 4000th 
section of the Code against intruders, and the war- 
rant is issued and executed by the Sheriff, and a coun- 
ter-affidavit is not tendered until twenty days after- 
wards : 

Held, That such counter-affidavit does not give jurisdic- 
tion of the case to the Superior Court, so as to autho- 
rize the Judge to hear the case upon motion to dis- 
miss the warrant, and restore the party ousted to pos- 
session. Montgomery vs. Walker’.....10-scscsseerseceeees 681 


4. The statute against intruders ought to be strictly 
construed, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law. 
Ibid. 

5. The party put into possession under a warrant im- 
properly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and process, 
and stands in the light of the law as a trespasser. 


Ibid. : 


JUDGE ACTING AS JURY. 
See New Trial, 17. 


JUDGE PRO HAC VICE. 


The Superior Courts of this State are’ereated and or- 
ganized by the Constitution and laws thereof, and 
continue to exist, whether Judges be appointed to 
preside therein or not ; a pro tempore Judge selected 
under the provisions of the Code for the trial of a 
case, may exercise all the functions of a Judge of the 
Superior Court in that case ; his functions as such 
pro tempore Judge in that case, continue and extend 
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S| to the hearing of a motion for a new trial in the case 

b F heard and tried before him as such pro tempore J udge, 
although the presiding Judge of the Circuit may 
have resigned his office; such pro tempore Judge de- 
rives his authority to hear and determine that special 
case from the law, and not from the presiding Judge 
of the Circuit, and having acquired jurisdiction to 
hear and determine the case under the law, his func- 
tions as such pro tempore Judge continue until he 
shall have heard and decided the motion for a new 
trial in that case, notwithstanding the presiding Judge 
of the Circuit may have resigned his office before the 
hearing of a motion for a new trial; and it was an 
error for said pro tempore Judge to refuse to hear and 
determine the motion for a new trial upon the state- 
ment of facts contained in the record. Clayton & Co. 
Bh Wallace, Buapt. 2.0.0. sevedcpeddcodin ccdecdépegiveangeoont 268 


JUDGMENT. | 
See Dormant Judgment. 
“ Equity, 4. 
“ Garnishment. 
a 


JURISDICTION OF JUSTICES OF THE PEACE. 
See Certiorari, 2. 


OR at Pe 


JURISDICTION OF ORDINARY. 


1, According to the provisions of the Homestead Act of 
1868, the applicant therefor, must apply to the Or- 
dinary of the county in which he or she resides at 
the time of making such application, in order to give 

1 the Ordinary jurisdiction; and if the applicant for a 

homestead was not a resident of the county at the 

time of the application therefor, and approval thereof 
by the Ordinary, then ‘the Ordinary of that county 

did not have jurisdiction to hear and allow said ap- 

easton, and the plaintiff in the judgment should 
ave been permitted on the trial, to prove that the 

applicant was a non-resident of the county at the 
time of the application, in order to show that the 

Ordinary of that county had no jurisdiction. Ruther- 

SE BOE PIB ircccsencousecrenssoenties dveomnsooevese tenuis 128. 


2. The Constitution of 1868 traneferred to the Ordina- 
ries, not only the duties of the Inferior Court as a 


Vou. xti—49, 
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body, but also the duties of each member of the 
Court. Matthews vs. Browning. .........ssceeesecescvseecs 229 


JURISDICTION OF SUPERIOR COURT, 


1. Submission of the controversy to arbitration, to be 
returned to Lee county Superior Court, does not give 
equity jurisdiction in that county against A, who re- 
sides in Terrell, except to set aside the award, and not 
for that, unless there be some reason why the statu- 
tory remedy for resisting the same be insufficient, 
Fed 00. Fag) 48 Gh... icnesccovse-sveccocscavocepeqmmencean 23 


2. When a defendant is sued, and appears and pleads to 
the merits of the suit, without pleading to the juris- 
diction of the Court, and without excepting thereto, 
he thereby admits the jurisdiction of the Court, 
aevaeen 60. Gee BW 16. 26. Oe. incscc econ <cesessccces whan 71 


3. If the person in possession of the land, does not at 
once, tender to the Sheriff a counter affidavit, unless 
prevented by the fraud or misconduct of the Sheriff 
from doing so, until after he has been turned out of 
possession, he cannot afterwards, file his counter affi- 
davit, #o as to give the Court jurisdiction to award a 
restitution of the possession of the land, under the 
provisions of the Code. Simpson et al vs. Wall......... 105 


4. A judgment obtained on a note, the consideration of 
which was the purchase-money of slaves, was sought 
to be enforced : 

Held, That in accordance with the rulings of a majority ; 
of this Court, in Shorter vs. Cobb, and White vs. Hart, i 
the Courts of this State have no jurisdiction or au- 
thority to enforce any debt, the consideration of which 
was a slave or slaves. Speers vs. Walker...... SUN. 200 


5. When an action of trespass for false imprisonment 
was instituted by the plaintiff against McCray and 
Mitchell and the Southern Express Company, in the 
county of Sumter, where two of the defendants re- 
sided, and the defendants appeared by their counsel 
and filed their joint plea to the merits of the action, 
without excepting to the jurisdiction of the Court: 

Held, That it was too late for the Southern Express 
Company, one of the defendants, to object to the 
jurisdiction of the Court on the appeal trial of the 
cause, although the verdict of the jury on the first 
trial was against that defendant alone, and it was the 
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only party entering the appeal. Green vs. the So. Ez- 
press DOeicvecvevoccvedclsodesstscsvbbe ete debisksWidedscdsovewts 615 

6. Under the Constitution of 1868, and by the laws 
therein adopted, the Superior Court: has jurisdiction 
to hear and try criminal cases not involving life, or 
imprisonment in the penitentiary. Bell vs. the State.. 589 

7, Where a party makes an affidavit under the 4000th 
section of the Code against intruders, and the war- 
rant is issued and executed by the Sheriff, and a 
counter affidavit is not tendered until twenty days 
afterwards : 

Held, That such counter affidavit does not give juris- 
diction of the ‘case to the Superior Court, so as to 
authorize the Judge to hear the case upon motion to 
dismiss the warrant, and restore the party ousted to 
possession. Montgomery vs Watlker.....+..+000000 satel 681. 


JURISDICTION OF SUPREME COURT. 


1. Anorder for Alimony and Attorneys fees will not be 
reversed by the Supreme Court pending the action 
for Divorce. (R., see end of Report.) Ozmore vs. 


2. Pending the bill below, this Court can not review the 
action of the Court below, upon an injunction, ete. 
(R.) MeCre vs. M. & C. of Americus.......100sceeeeves 411 

3. No writ of error as to the decision of a motion as to 
injunction, will be heard in the Supreme Court while 
the cause is pending below.! (R.) Sparks vs, Maawell 
GE FO <0 -oeye appre eee tryoadenmre see enereeemneennelee 421 

4, When a party applied to the Chancellor for an or- 
der granting an injunction, and the application was 
ex parte, and was made and decided more than thir- 
ty days before the provisions of the Act of the last 
Legislature relative to gre took effect : 

Held, That such refusal of the Judge granting an in- 
junction was in the nature of an interlocutory order, 
and not such a final judgment, decree or decision, un- 
der the 4192d section of the Code, as brought the 
case within the jurisdiction of the Court ; and that 
the motion to dismiss the writ of error in this case 
be sustained. Glass et al., vs. Clark, et al..........00 544 


JURORS. 
1, While jurors are judges of the law and facts in crim- 
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inal cases, they should receive the law from the 
Judge, and they do wrong if they do not regard his 
charge as the law. (R.) Kitchens vs. The State of 


DORR kena done specacsabhsancianpne ding don» denctenhencantnn 217 


2. When the jury returned their verdict into Court, 
and their names were called over by the Clerk, it was 
not such an error ion law as will authorize the Court 
to set aside the verdict, to refuse, on the request of 
defendant’s counsel, to ask the jury if they had 
agreed on a verdict, without stating some legal rea- 
son to the Court for making such request. Murphy 


LANDLORD AND TENANT. 


1. A tenant is not entitled to a homestead or exemption, 
out of the crop, or its proceeds, if sold, till the rent 
due the landlord‘is paid, as neither the crop nor its 
proceeds is legally or equitably his property, till he 
has paid the rent due for the use of the land upon 
which it was made, and the landlord may follow 
either till his claim is satisfied. Davis vs. Meyers, 
and Terry vs. Meyers et Gl ...cecscccceseseceees ceneceeeees ° 


2. If the landlord has appeared in the Court of Ordi- 
nary, and controverted the tenant’s right to the ex- 
emption till the rent is paid, and the case has gone to 
the Superior Court by appeal, and a verdict and judg- 
ment has been rendered in favor of the tenant, allow- 
ing the exemption, the landlord having made himself 
a party to the litigation, and having taken no steps to 
set aside the judgment, is bound by it, and. cannot be 
heard again to litigate the matter in dispute, or to de- 
ny the tenant’s right in a rule against the Sheriff for 
the money for which the property was sold, for the 
benefit of the party entitled to it. Ibid. 

3. A tenant will not be permitted to dispute the title of 
his landlord. And after the relation of landlord and 
tenant is established, the tenant’s sayings, while in 
possession of the premises rented, that he has pur- 
chased them from the landlord, are not admissible to 
prove a contract of purchase in defense of a suit 
brought by the landlord to recover rent for the use of 
the premises, Hill vs, Goolaby........0.0sc00 vereeoeeees 


4, When the landlord rents lands and tenements to an- 


95 
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other for a fixed time, or at the will of the landlord, 
the tenant has only a usufruct in the premises, which 
he cannot convey to another, except by the landlord’s 
consent. Sealy vs. Kutter .......cccccecs cescsesccscesetes 594 


5, Where a party rents land from another and a distress- 
warrant for rent is levied for such rent, and the wife, 
by her next friend, applies for exemption of person- 
alty under the Homestead Laws in the property so 
levied on for rent, and upon objections being filed be- 
fore the Ordinary, he sustains the objections, and the 
case is appealed to the Superior Court, and the objec- 
tions are demurred to, and such demurrer sustained,: 
the objections showing the fact that the distraint was 
for rent of the property : 

Held, That the landlord’s lien on the property was par- 
amount, and the Court erred in sustaining such demur- 
rer to the objections filed in this case, Talliaferro ‘vs. 


See Scaling Ordinance. 
LAPSE OF TIME. See Limitations of Actions, 
LEADING QUESTIONS. See Criminal Law, 8, 17. 

LAW OF NATIONS. See De facto Governments. 

LAWYERS. See Attorneys at Law. 

LEASE. See Landlord and Tenant. 

LEGACIES. See Wills. 
LEGITIMACY. See IUegitimates. 


LETTERS. See Evidence, 6. 
LEX LOCI CONTRACTUS. See Sabbath Day. 
LIENS. 


1, M. as the administrator of H., in January, 1865, sold, 
at public sale, under an order of the Court of Ordinary, 
certain parcels or tracts of land as the ai ped of his 
intestate, a portion of which were purchased by one of 

the distributees of said estate, in his own right, and 

a certain other portion thereof was parohuned by said 
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distributee as the guardian of the other distributees of 
‘ said estate, and the administrator took the individual 
notes of the purchasers, in his own right, and as guar- 
dian, for the amount for which the land was sold, with- 
out security, and executed deeds conveying said land 
to the purchasers thereof, and afterwards filed a bill, - 
alleging that at the time he sold the land, he took the ; 
individual notes of the purchasers, and executed the Y 
deeds of conveyance, that he believed that the assets | 
of the estate, on final distribution would be suffi- 
cient to cover the amount for which the land sold, as 
the distributive shares of the purchasers thereof, but 
that the emancipation of the slaves belonging to said 
estate, had left the said purchasers and distributees’‘ 
with scarcely any means to pay the purchase-money 
for said lands, save the land itself, and the prayer of 
the bill is, that the purchasers of said land may be ; 
restrained by injunction, from selling the same, and ; 
that the deeds executed to the purchasers by the | 
complainant, as administrator, may be cancelled, and 
that the purchasers of the land sold at the administra- 
tor’s sale may be decreed to convey the lands hack 
to the administrator. It appears on the face of the 
\ complainant’s bill, that there were other lands and 
other property belonging to said estate, the amount 
and disposition of which, by the administrator, is 
not shown : 
Held, That, since the vendor’s lien has been abolish- 
ed in this State, the administrator has no equitable 
lien on the land for the unpaid purchase-money, and 
that he does not make sueh a case by his bill as en- 
titles him to the relief prayed for, and that the de- 
murrer to the bill was properly sustained by the 
Court below. Mahone vs. Howard et al.s....00-..s0000. 98 


%. A livery stable keeper has, under our law, a lien up- 
on the horses of his customers in his possession, not 
only for the board of the horses, but for other accounts 
against the customers, in the line of the livery stable 
business, and this lien may be enforced under the 
statute for enforcing steamboat liens. Gammell & Co. 


08 OMG so oyun sibadsy dic Shue esque casescssydusaivebescaqsgeet 112 


3. The homestead and exemption provision of the Code 
is the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 


“ae 
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INDEX. 765 





even for the purchase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for the 
bankrupt, set apart by the bankrupt officials, even, 
though said judgment be for the purchase-money of 
the same. Pushin 08. Gase......cccccccerceccecsescesens 180 


4, Where money is brought into Court by a junior judg- 
ment creditor, by process of garnishment dente lite, 
he is entitled to his expenses before an older judgment 
creditor gets any part of the fund. 

In such case, the costs and reasonable attorney’s fees for 
which the party bringing the money into Court is lia- 
ble, in the action against the defendant, as well! as the 
proceeding against the garnishee, are included in the 
words, “ expenses of the moving creditor,” as used in 
section 3489 of the Revised Code. Whaley vs. Cun- 
ningham ef al....cscecreriecscsssvcccdsar sovecssdbecedeccscace 320 


5. Where a party rents land from another and a distress 
warrant for rent is levied for such rent, and the wife, 
by her next friend, applies for Nn aber of personal- 
ty under the Homestead laws in the property so levied 
on for rent, and upon objections being filed before the 
Ordinary, he sustains the objections, and the case is 
appealed to the Superior Court, and the objections are 
demurred to, and such demurrer sustained, the objec- 
tions showing the fact that the distraint was for rent 
of the property: 

Held, That the landlord’s lien on the property was par- 
amount, and the Court erred in sustaining such de- 
murrer to the objections filed in this case. Talliafer- 
10 08, Pry... ...ccccscesees pdgsithe hotédlcseths 1baks atteh ede 622 


6. The lien of the vendor of real estate for the unpaid 
purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as securi- 
ty thereto. Such an act is prima facie a waiver, but 
the effect of the same may be rebutted by proof that 
it was not the intent of the parties to waive the lien. 
See WARNER, J., concurring. Sanders vs. McAffee et 
DGiiidecisckudiccven Séshbbvetvowdsddbdavidddediiad «aiisielte deus 684 


. LIMITATION OF ACTIONS, 


1. The plaintiffs sued the defendants in a Justice’s Court, 
on an open account for $17 00, the first item of which 
was charged in November, 1860, and the last item of 
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which was charged on the 15th September, 1862, and 
the defendants pleaded the statute of limitations i in 
bar of the plaintiff’s right to recover. The Justice 
overruled the plea of the statute of limitations, and 
gave judgment for the plaintiffs. An application was 
made to the Judge of the Superior Court for a certio- 
rart for alleged error in the ruling of the Justice, 
which was refused by the Judge: 

Held, That the amount sued on being one entire account 
between the parties, the statute of limitations did not 
begin to run against the same until the date of the 
last item in said account, and that four years had not 
expired from the 15th September, 1862, to the time 
of the adoption of the Ordinance of the Convention 
in November, 1865, suspending the operation of the 
statute of limitations, and that the plaintiff’s right of 
action was not barred. Walker & Oo. vs. Mercer & 


2. The right of a party to elect to a and repudiate 


a contract on the ground of mistake or fraud, accrues 


to him on the discovery of the mistake or fraud, and 
not before. Lane vs Latimer .........c.esesecerscereseeees 


3. The Act of 30th of November, 1860, whieh provided 
for the statute of limitations, during the suspension of 
specie payments by the banks, (which fact of the sus- 
persion of the banks, was to be made known by the 
proclamation of the Governor,) did not suspend the 
statute of limitations from the date of that Act, but 
from the date of the Governor’s proclamation, which 
was made on the 18th of December, 1860, proclaim- 
ing the fact that the banks had suspended specie pay- 
ments, in accordance with the terms and provisious 
of that Act. Ragland vs. Barrenger et al ......0+0++ 


. The retroactive Ordinance of 1865 and the Constitu- 
tion of 1868, confirm the Acts of the illegal legis- 
lative bodies which met in this State during the war, 
where not in aid of the rebellion, and not tn conflict 
with the Constitution of the United States. But 
these Acts of confirmation are not to divest vested 
rights, but are to be construed as Acts of peace and 
to prevent injustice. Calhoun vs Kellogg..........++.+» 


. Under this retroactive legislation, the Acts passed 


during the war, suspending the statute of limitations, — 


are made valid in all cases, where the legal statutes in 
existence at the commencement of the struggle, had 





44 
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not fully run in favor of the defendant, before the 

of the Ordinance of 1865; but they do not 
revive a right of action that was barred by the legal 
Acts in existence prior to the passage of the Ordi- 
nance of 1865. J bid. 


In view of the construction which we give this will, 
the submission to arbitration in this case was not such 
a submission of the interests of the daughter, she be- 
ing an infant, and without guardian or trustee, as 
estops her assertion of her rights as heir-at-law, the 
statute of limitations not in fact having application to 
her claim and rights in the premises, Felton vs. Hill 


s 


LIVERY STABLE-KEEPERS. See Lien, 2. 


LOST PAPERS. 
See Practice of Supreme Court, 6. 


MAGISTRATES. 
See Jurisdiction of Justices of the Peace. 


MALICE. See Criminal Law, 11, 14. 


MARRIED WOMEN. 


See Contracts, 1, 2. 
“ Damages, 3. 

“ Divorce. 

“ Homestead. 


MARSHALING ASSETS. See Equity, 14. 
MEASURE OF DAMAGES. See Damages. 
MINORS. 


1, Minors cannot submit their rights to arbitration so 
as to bind themselves, nor can this want of capacity 
be cured after the submission by the appointment of 
a guardian ad litem by the arbitrators, nor even by 
the Chancellor, unless there be a suit pending to 
which the minors are parties, and the submission be 
under an order of the Court. Jones vs, Payne et al., 23 


2. If a widow die pending a suit by her for the homi- 
cide of her husband, the right of action for such hom- 


tlie, 
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icide survives to the children, and in such last suit 
the measure of damages is the injury to the children, 
to be measured, as in the case of the widow, by a rea- 
sonable support for them, according to the condition 
in life, ete., of the father, and according to the ex- 
pectation of his life as found by the mortuary tables, 
David vs. Southwestern RB. BR. Co ....cccccesscsecececesere 


MISREPRESENTATION. See Insurance, 


MISTAKE. 


The order of the Court extending the time for filing a 
brief of the evidence was the judgment of the Court, 
and if rendered on a statement of facts honestly be- 
lieved to have been true at the time, though after- 
wards shown to have been a mistake as to the plain- 
tiff’s counsel having the interrogatories in his posses- 
sion ; still, the judgment of the Court extending the 
time, should not be set aside on that ground alone, 
and the party moving for a new trial be deprived of 
his rights under the order and judgment of the Court, 
when acting in good faith, and under an honest mis- 
take as to where the interrogatories were when the 


same could not be found. Edmundson vs. Snyder & Co. 60 


See Attachment. 
“ Equity, 11. 


MORTGAGES. See Purchasers. 


MOTION FOR NEW TRIAL. 


See Mistake, 1. 
« New Trial, 24, 25.- 


MULTIFARIOUSNESS. 
See Equity Pleading, 2. 


MUNICIPAL CORPORATION. 


The Mayor and Council of the City of Albany has no 
power to impose a specific tax of one dollar per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. the 
City OC of AMbamy i. ikiiss cctsiss socsescessececsee cssoseeus 


NECESSARIES. See Trusts, etc., 4, 5. 
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NEGROES. 


A colored child, born before emancipation, and whilst 
his parents lived in what was regarded a state of wed- 
lock, who has been acknowledged by his father as his 
child, is the legitimate child, not only of his mother, 
but of his father also, and the father has the rights 
of a parent over him. Pascal vs. Jones.....+ 11.004 0000 


NEW TRIAL. 


1. This case falls within the Scaling Ordinance of 1865, 
and as there was evidence to sustain the verdict, this 
Court willenot interfere. Lamar vs. Thornton et al... 


9. When there is evidence on both sides in relation to 
the matters in controversy between the. parties, and a 
motion for new trial, on the ground that the verdict 
is contrary to the evidence, this court will not control 
the discretion of the Court below in refusing to grant 
a new trial, unless the verdict is decidedly and strong- 
ly against the weight of the evidence. Treadwell vs. 
PIMIA jp 005000 cognac cpecbensonsteshaovesdact agnepesemebeace 


3. Inasmuch as there is no exception to the charge of 
the Court as to the law applicable to the facts of this 
case, and there being sufficient evidence in the record 
to sustain the verdict, and the question of damages 
for a breach of the contract being one for the jury 
alone to consider, the verdict is not so excessive as to 
justify the inference of gross mistake or undue bias on 
the part of the jury, as to authorize the Court to in- 
terfere with it. Bryan vs. South- Western R. R. Co.... 


4, Under section 3429 of the Code, either the plaintiff 
or defendant may, asa matter of right, amend his 
pleadings at any stage of the cause, and the fact that 
the case is before the jury and my of the argument had 
on the evidence, does not render it too late to amend. 
If, however, the amendment be immaterial, and be 
refused by the Judge, the refusal is not a ground for 
anew trial. Gay vs. Peacock et al.......csssecsessees ogd 


5. Parties in the final trial have thirty days after the 
adjournment of the Court, to accept to the decisions 
made on the trial, and they are not concluded if, on 
inquiry, by the Judge, during the trial, they fail to 
answer or say they are content with his rulings, but 
such a request or demand by the Court is no ground 

for a new trial, unless it appear that the conduct of 
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the Judge, was calculated to prejudice the case before 
the jury. bid. 


6. According to the repeated rulings of this Court, in 
order to make the verdict illegal, it must have been 
rendered without evidence to support it, or be so 
strongly and decidedly against the weight of evidence 
as would authorize the Court to interfere and set it 
aside, and as the verdict in this case does not come 
within that rule, it was notillegal; there being suffi- 
cient evidence in the record to sustain and support it, 
the Court did not err in refusing to grant the new 


trial. Crim va. Sellars....peccccccccccee cosesees geese: i. 


7. A motion was made for a new trial, on the ground 
that there was no evidence to support the verdict, and 
it appearing from the evidence contained in the re- 
cord that there was sufficient evidence to support it, 
and no error in the charge of the Court to the jury: 

Held, That this Court, in accordance with its repeated 
rulings, will not interfere with the discretion of the 
Court below in refusing to grant a new trial, and that 
ten per cent. damages be awarded, as provided by thie 
4221st section of the Code. Holmes vs. Booher, Fee 


BOD, .i0.6..: SALVE ETRY LIS TT RE onacoqespenunell 125 


8. When the verdict of the jury is right upon the facts, 
a new trial ought not to be granted, because the jury 
have found contrary to the charge of the Court ina 
matter not material to the finding, in view of all the 
facts of the case. Plant & Cubbedge vs. The Eufaula 


Home Tnswrance Co. ....cc-ccccccccccsccccccsecccccesceceses . 130 


9. This Court, in accordance with its repeated rulings, 
will not interfere with the verdicts of juries when the 
evidence is conflicting or contradictary, as it is the 


+ exclusive province of the jury to judge of the credi- _ 


bility and weight of the evidence submitted to them, 
when no material principle of law has been violated 
by the Court in submitting the case to their consid- 
eration. In view of the facts contained in this re- 
cord, and the rulings of the Court in relation thereto, 
we find no error which will authorize the reversal of 
the judgment of the Court below in refusing a new 
trial. Newton vs, Price,....... caeresebaatecepvengepone oobnm 


10. If the charge of the Court collectively be right, a 
new trial will not be granted though some isolated 
part of it be wrong. (R.) bid. 
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11. The presiding Judge of the Superior Court has no 
legal power or authority to set aside the verdict of a 
jury when the evidence is conflicting, unless the ver- 
dict is decidedly and strongly against the weight of 
evidence; the jury, and not the Court, are the exclu- 
sive judges as to the credibility of the witnesses and 
of the weight of their testimony, and no rule of law 
having been violated in submitting the facts to the 
jury in this case, the verdict, under the evidence con- 
tained in the record, is not so decidedly and strongly 
against the weight of evidence as to authorize the 
Court, under the law, to set the verdict aside and 
order a new trial. Sims & Co. vs. Humber............ 


12. When a motion was made for a new trial on the 
ground that the verdict of the jury was contrary to 
the evidence : 

Held, That there is sufficient evidence in the record to 
sustain the verdict, if the jury believed the witnesses ; 
that the credibility of the witnesses and the weight to 
which their evidence was entitled, was a question for 
the consideration of the jury exclusively, and this 
Court will not control the discretion of the Court be- 
low in refusing to grant a new trial. Rhodes vs. the 
TEE uocace sacs. csoqoopeonpoopon gassed estroge ovigdatddatiiecds ons 


14, As the evidence in the case was insufficient to prove 
the insanity of the plaintiff, who was a witness for 
himself, and no rule of law was violated by the Court 
below, this Court will not reverse the judgment re- 
fusing to grant a new trial, Thornton vs. McLendon, 


15. If the Court charge correctly law which was not ap- 
plicable to the case made, but so that the jury could 
not thereby be misled, it is no ground for a new trial. 
(R.) Ibid. 

16. In accordance with the repeated rulings of this 
Court, the Court below has no legal power or author- 
ity to set aside the verdict of a jury, on the ground 
that it is contrary to the evidence, except in cases 
where the verdict is decidedly and strongly against the 
weight of the evidence. When the evidence is contra- 
dictory and conflicting, the jury, and not the Court, are 
the exclusive judges as to the credibility of the wit- 
nesses, and as to the weight to which their evidence 
is entitled, in view of their interest, their relation to 

the parties, and other circumstances connected with 

the transaction under investigation. There being no 
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error alleged as to the ruling of the Court in submit- 
ting the questions of fact to the jury, and they hay- 
ing found a verdict for the plaintiff, and there bein 
sufficient evidence in the record to sustain it, the 
Court below erred in setting the verdict aside and 
granting a new trial. Finney vs. Sanford 


17. If the parties in a suit pending agree to submit both 
matters of law and fact to the Judge, and, after a 
hearing, he makes a judgment, this Court will, in a 
motion for new trial, make the same presumption in 
favor of the verdict as though the case had been tried 
by a jury, and if there be evidence to authorize the 
verdict, a new trial will not be granted, even though 
this Court be not satisfied that the weight of testi- 
mony is with the finding. Cunningham et al vs, 


18. When the principal matter in dispute on the trial 
was whether certain real estate, the title to which was 
taken in a trustee’s own name, had been purchased 
with trust funds, and the vendor was accessible to 
both parties, and after the trial the losing party prays 
for a new trial, on the ground that he has discovered, 
on inquiry of the vendor, new and material evidence 
upon the point in dispute which he did not know at 
the trial, and no excuse is given why application was 
not made to the vendor before the trial : 

Held, That this is not such diligence in preparing for 
trial as will authorize the Court to grant a new trial, 
that the newly discovered evidence may be heard and 
considered. Ibid. 


19. There is sufficient evidence in the record to sustain 
the verdict, and there was no error in the charge of 
the Court, in submitting the question tovthe jury, nor 
in the refusal of the Court to charge, as requested by 
defendant’s counsel. Smith & Looper vs. Byers et al.. 439 


20. The jury were the exclusive judges as to the ver- 
dict and weight of evidence of the defendants them- 
selves, who were examined in their own favor. Ibid. 


21. When a Judge, in his charge to the jury in an in- 
dictment for obstructing legal process, told the jury 
that, if the defendant acted against or resisted the 
Sheriff, either by physical force or by argument, he 
was guilty, and the proof clearly showed that he did 
resist by physical force: 
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Held, That though the charge was erroneous in stating 
that the resistance might be by argument, yet, as the 
verdict was clearly right under the proof, a new trial 
will not be granted. Statham vs. the State of Georgia, 


92, There was no error in the Court below, in granting 
the new trial, on the ground that the verdict (for 
$10,000 00) was grossly excessive, under the evidence 
as disclosed by the record ; the jury were not author- 
ized to find a verdict for vindictive damages, and it 
was the duty of the Court to have set it aside, as it 
was contrary to the principles of justice and equity. 
Whilst it is the duty of the Court to hold the de- 
fendant to strict performance of the obligation and 
liabilities imposed by law, it is also the duty of the 
Court to protect the company from being wrongfully 
plundered under the form and color of law; and 
wherever it is apparent to this Court that juries, 
either from passion or prejudice against incorporate 
companies, have rendered verdicts which are grossly 
excessive, it will not hesitate to set them aside and 
grant a new trial. The legal and equitable rights of 
incorporate companies are to be measured by the same 
standard in the rendition of the verdicts of juries as 
those of natural persons. Green vs. the Southern Ex- 
press Co 


23. As this was not an action brought by the plaintiffs 
for the recovery of any special damage sustained by 
them, the charge of the Court to the jury in relation 
to special damages, was error, and the new trial was 
properly granted by the Court below for that error, 
as well as others stated in the record. Windsor & 
Jowers vs. Oliver 


24. In a motion for a new trial, if a brief of the testi- 
mony has beer agreed upon by the counsel and filed 
in the Clerk’s office, and the Court has granted a rule 
nisi, it is error in the Court at the hearing to dismiss 

’ the motion because the bricf of testimony was not ap- 
proved by the Court. The granting of the rule nisi 
is a presumptive approval within the meaning of the 
rules of Court. Vanover et al., vs. Turner 577 


25. A motion for a new trial, including the brief of tes- 
timony, may be amended in the same terms as other 
proceedings in the Superior Court. Ibid. 


26. The Court charged the jury, “that, if they should 
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believe from the evidence, that the claimants under 
their contract with Hendry, had the right to demand 
the eight bales of cotton, and that Hendry was bound 
to deliver the same to him, in that case they should 
find for the claimants :” 

Held, That the charge of the Court, in view of the facts 
of the case, was quite as favorable to the claimants as 
they had a right to demand, and the evidence being 
conflicting on some of the main points involved, there - 
was no error in the Court below in refusing to grant 
the new trial upon any of the grounds stated therein— 
the rejection of the evidence was not sufficient, for had 
it been admitted, it could not have changed the result 
under the law applicable to the facts of the case, 
Shaw & Son vs. Gunn...: 584 


27. The Court will not set aside the verdict of the jury 
‘on questions of fact fairly submitted to their consid- 
eration, without such verdict is strongly and decidedly, 
against the weight of the evidence; and in cases 
where the plaintiff or defendant are witnesses for 
themselves, their interest goes to their credibility, to 
be judged of exclusively by the jury. Brown vs. 
Reed & Co 


28. Where a party receives money for investment, and 
the evidence conflicts as to the use made of the funds, 
and as to whether they were in fact used in invest- 
ment, and the question is fairly submitted to the jury, 
on the law of the case, and the verdict of the jury is 
sustained by the evidence : 

Held, That in such case there is no error in the Court 
below in refusing a new trial on this ground. Win- 
ter vs. Matthews, Burke & Cameron 


29. Where the plea and proof of the defendant, by his 
own testimony, makes out a case of illegal contract, 
and there is other evidence denying it, and the jury 
find against such plea on the facts submitted under the 
law to the jury: 

Held, That the verdict was not contrary to law, as the 
application of the law in such case turned upon the 
question of fact, of which the jury were properly to 
judge. Ibid. 

30. Where, on a trial before a jury, it was in issue 
whether a horse was sound at the time of a sale, and 
there was evidence on both sides upon the point, one 
of the witnesses saying he was slightly lame and con- 
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tinued to grow worse for a year, and after the trial a 

witness was found who would swear that the horse_ 

was not lame at the sale, or for a long time thereafter, 

when he got a hurt which made him seriously lame: 
Held, That this was only cumulative evidence, and not 

aground for new trial. In order to justify a new 

trial on the ground of newly discovered evidence, it 

must appear that the newly discovered evidence is 

such as will probably change the verdict. Orand, 

Paramore & Co. vs. Walker....ccccssc scccsscccccecccececcs 657 
31. When there is a plea of the general issue, and, also, 

a special plea setting up matter of defense, which 

might be proven under the general issue, and the 

Court dismisses the special plea as surplusage, this is 

not such error as will require the verdict to be set 

aside, if the Court, in fact, allow the evidence under 

the plea of the general issue. City Fire Insurance 

Co. of Hartford vs. Carrugi......ccccccsereee seccscecceeeee 660 
32. A charge of the Court, though erroneous, which 

does not affect the verdict, is not a good ground for a 

new trial. Cutcher v8. Jones....cccccccccesece sesevesssess 675 
33. In an issue of fact, if there be evidence on both 

sides, this Court will not disturb the verdict unless it 

be strongly and decidedly against the weight of tes- 

timony. Ibid. 


NOLLE PROSEQUI.” 


An indictment for obstructing legal process is not one 
of the cases which, under section 4609 of the Revised 
Code, may be settled between the prosecutor and the 
defendant, nor is it within the power of the Solicitor 
General, after the supposed settlement of such a case, 
to enter a nolle prosequi of it by handing a paper to 
that effect to the Clerk. A nolle prosequi, as it must 
go upon the minutes of the Court, must be made in 
the presence and with the knowledge of the Judge; 
and in cases not authorized by law to be settled be- 
tween the parties, must be by consent of the Court. 
Se 00, Tk TING. sonscochegononnnceash sddensbbtcheseaied 507 


NON JOINDER. See Equity Pleading, 3. 
NOTE. See Promissory Note. 
NOTICE. 


In order to render the drawer liable, the holder must 
VoL. xL1—50, 
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present the draft at the place designated for payment, 
and give notice of refusal to the drawer. Notice is q 
condition precedent to his liability, and must be aver- 
red and proved, and if there be anything in the case 
which the plaintiff relies on dispensing with such pre- 
sentation and notice, as that the drawee had no effeets 
in the hands of the drawer, and is not damaged, that 
must be averred and proven, and without this the 
case is not prima facie made out against the drawer, 
Benedict, Hall & Co vs. Davis....... bb8 spbcbepectiied ovsonsi 4 


NOTICE OF FRAUD. See Equity, 3. 


NOVATION. 
If Mrs. Cherry, before she became guardian of her 


minor children, purchased_the negroes in her own 
right at the executors’ sale of her deceased husband’s 
property, and was indebted to the executors therefor, 
and after she became the guardian of her children, re- 
ceipted to them for the amount due by her as so much 
money received from them due to her wards, and 
thereby cancelled her own indebtedness to them for 
the slaves she purchased, and charged herself, as 
guardian, with the debt as being due by her to her 
wards, it was, in law, a novation, and the original 
contract between her and the executors, the conside- 
ration of which was slaves, was extinguished and at 
an end, and cannot be set up by the defendants in a 
suit on the guardian’s bond as being a debt, the con- 
sideration of which was a slave or slaves. Cherry e 


See Principal and Surety. 
NUISANCE. 


Inasmuch as the Code does not specially provide who 
shall pay the costs on the trial of such cases, (for 
nuisances) when the verdict is for the defendant, yet, 
as the jury have found that the complaint of the par- 

. ties was not well founded in point of fact, by return- 
ing a verdict for the defendant with costs of suit, it is 
but just and right, that the parties who originated 
and instituted the proceeding, should pay the cost of 
it. Wilkinson et al vs. Officers of Court 


OBSCENE LANGUAGE. See Criminal Law, 2. 
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OBSTRUCTING PROCESS. 
See Criminal Law, 15, 16, 18. 


ONUS PROBANDI. See Order of Argument. 
OPPROBRIOUS WORDS. See Criminal Law, 21. 
ORDER OF ARGUMENT. 


In a claim case, if the defendant in fi. fa. was in posses- 
sion of the property levied upon, at the time of the 
levy, the burden of proof is upon the claimant, and 
he is entitled to the conclusion. Bartlett vs. Russell. 

See Practice in Supreme Court, 20, 24. 


ORDINANCE OF 1865. 


1. This case falls within the Scaling Ordinance of 1865, 
and as there was evidence to sustain the verdict, this 
Court will not interfere. Lamar vs. Thornton et al... 


2. A contract made Ist October 1866, although for a 
consideration existing prior to the Scaling Ordinance 
of 1865, is not embraced within the Ordinance. When 
parties to contracts made during the war have, since 
the publication of the Ordinance of 1865, met and 
adjusted the equities between themselves without fraud, 
mistake or imposition, and one of them has given the 
other a new note or obligation, as a settlement of the 
differences between them, the case falls within neither 
the letter nor spirit of the Ordinance, and this Court 
will not reverse the decision of the Judge of the Su- 
perior Courts, who orders a plea which sets up such 
a state of facts to be stricken. Owen vs. Willis........« 


3. In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
one hundred dollars, it was error in the Court to 
charge the jury that they might scale the note its full 
amount. Hartridge, Chisolm & Loyd vs. Fry 


4. A contract for rent, made in 1864, like any other 
contract, is subject to the Scaling Ordinance of 1865, 
and the rule laid down in section 2267 of the Code, 
that the destruction of the tenement by fire, or the loss 
of possession by any other casualty, not caused by the 
landlord, or from defect of his title, shall not abate 
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the rent contracted to be paid, must be construed in 
connection with the Scaling Ordinance, and subject 
under it to the right of the defendant, to give in evi- 
dence the consideration of the rent notes, and the value 
thereof at any time. 

As the tenement rented was destroyed by the Federal 
army, during the period for which it was rented, and 
as it is the consideration of the rent notes, the defend- 
ant has the right to give in evidence its value, after 
the destruction, as well as at any other time, and the 
jury, upon the whole evidence, may adjust the equi- 
ties between the parties. WARNER, J., dissenting, 
Clark vs. McCroskey 

. When a note was given in January, 1865, for Confed- 
erate treasury notes loaned, the jury may adjust the 
equities between the parties under the Ordinance of 
1865, though it may not be distinctly given in charge, 
There is nothing in this case to distinguish it from 
other like cases decided by this Court. Blow vs, 


. In cases coming under the Ordinance of 1865, in re- 
lation to Confederate contracts, the jury have a large 
discretion in the adjustment of the equities between 


the parties under the contract. Cutcher vs. Jones..... 675 

. Parol evidence contradicting the terms of a written 
contract is not admissible on the ground that the con- 
tract is included within the Scaling Ordinance of 
1865. Ibid. 


ORPHANS. See Minors. 
PAROL EVIDENCE. See Ordinance of 1865-7. 


PARTIES. 

The non-joinder of some who should be parties is not 
ground for general demurrer to a bill, for that may be 
cured by amendment. Hand et al., vs, Dexter et al... 454 

PARTY AS WITNESS. 
See New Trial, 12. 
“< Witness. 
PHYSICIAN. See page 626. 
PLEADINGS. 
1. If a defendant has filed no plea, he is in default, and 
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cannot introduce evidence; but this, under the long- 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
ease by proof, and the defe&dant without a plea, has 
the right to object to the rendition of a judgment 
against him, which, gpon the plaintiff’s own showing, 
is illegal. Durden vs. Carhart & Bro 

9, In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
$100 00, it was error in the Court to charge the jury 
that they might scale the note its fullamount. Hart- 
ridge, Chisolu & Loyd vs, Fry......++ $eesndqeobeodieedecss 104 

3. When an instrument, in writing, containing a legal 
obligation to pay money, is sued upon, in an action of 
assumpsit, and is set forth in haec verba, or according 
to its tenor and effect, the declaration is not demurra- 
ble under our statute, though the instrument may be 
called a promissory note, when it is not such techni- 
cally. Hoop vs. Atkins, Dunham & Co 

4, A livery stable keeper has, under our law, a lien upon 
the horses of his customers in his possession, not only 
for the board of the horses, but for other accounts 
against the customers, in the line of the livery stable 
business, and this lien may be enforced under the stat- 
ute for enforcing steamboat liens. Gammell & Co., 
OR. DORNGY, ....00 seneneddoonegiocgsieysahaeh SSE dipinepsdeesanene 

5. If a plaintiff strikes the name of one joint defendant 
from the declaration on the trial, because he has failed 
to prove his joint liability, the other defendant may 
then file a plea in abatement, if he wishes to show that 
the person whose name is so stricken is jointly liable. 
But if defendant joins in the plea with the person 
stricken, the namés of two other persons, alleging 
that they are also jointly liable, when such plea as to 
them could only have been filed under the statute at 
the first term, such plea, as a whole, is bad, and it was 
not error in the Court to refuse to entertain it. Moit 
vs. Hall, Moses & Co 

6. In an affidavit filed to prevent the award of arbitra- 
tors, which has, by order of the Court, been entered 
upon its minutes, from becoming the final judgment 
of the Court in the cause, it is not sufficient to state 
in general terms that the award js the result of acci- 
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dent, mistake or fraud, or is generally illegal, the affi- 
davit must state such facts of fraud, accident or mis- 
take, or designate such illegality, as that the Court 
may see that the mistake, €tc., did, if the statement 
be true, occur, and that it was material to the issue, 
Mitchell et al., vs. Mayor and Council of Brunswick... 370 
7. The affidavit must be such as that, if the other party 

should not deny it, the Court can intelligently pro- 
nounce that the award was the result of the fraud, 
accident, mistake, or illegality charged, or no issue 
can be formed upon it, and no judgment of the Court 
can be rendered setting it aside. Ibid. 

. The legal effect of a plea of the general issue by the 
defendant, is an absolute and general denial of what 
is alleged in the plaintiff’s declaration, whereby the 
-fact of indebtedness is affirmed on one side and denied 
on the other, which denial of indebtedness to the 
plaintiff is an issuable defense; and if sworn to by 
the defendant, it entitles him to go before a jury for 
the trial of that issue. Causey vs, Cooper 

. When an action of trespass for false imprisonment 
was instituted by the plaintiff against. McCray and 
Mitchell and the Southern Express Company, in the 
county of Sumter, where two of the defendants resi- 
ded, and the defendants appeared by their counsel and 
filed their joint plea to the merits of the action, with- 
out excepting to the jurisdiction of the Court: 

Held, That it was too late for the Southern Express 

Company, one of the defendants, to object to the ju- 
risdiction of the Court on the appeal trial of the 
cause, although the verdict of the jury on the first 
trial was against that defendant alone, and it was the 
only party entering the appeal. (By two Judges.) 
Green vs. The Southern Express Company 


POLLING JURY. See Jurors, 2. 
POSSESSORY-WARRANT. 


When, after a trial on a possessory-warrant and a judg- 
‘ment, the Court delivered the property to the success- 
ful party, on his giving the bond and security, as 
required by section 3959 of the Code, and the case 
was carried afterwards to the Superior Cuurt by cer- 
tiorari, and the judgment reversed, but before the 
reversal, the party receiving the property has sold the 
same and cannot produce it, it is error in the Court 
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to attach him for contempt, in failing to obey its 
order to redeliver the property. Johnson vs. Yeomans 
ES TN PPE EEO eee tite eee ee 


POSTHUMOUS CHILD. See Wills, 2. 


PRACTICE IN SUPERIOR COURTS. 


Where the Judge of the Superior Court required the 
affiant in an affidavit of illegality to an execution, 
which affidavit was quite voluminous, to make a brief 
of the grounds taken in the affidavit, in the shape of 
a motion, this was uot such error as this Court will 
correct, it being mere matter of practice, for the con- 
venient transaction of the business of the Court. But 
in so doing, if a material allegation in the affidavit is 
not ineluded in the brief, it is error in the Court to 
reject evidence going to support it, and confine the 
defendant to the brief. Shorter vs. Moore, Trimble & 
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PRACTICE IN THE SUPREME COURT. 


1, When this cause was called in its order, counsel for 
plaintiff in error, failed to furnish copies of the bill 
of exceptions, as required by the 12th Rule of Court, 
and the Court, ea swo mero motu, dismissed the cause. 
Briley et al. vs. Underwood et al....sccccsseseevserereeeess 

2. The Court will not, by consent, transfer a cause to the 
end of another Circuit, but will transfer it to the end 
of the entire docket, by consent. (RK. See note at the 
end of the Report.) Anderson vs. Taylor......+.+s0+ 

3. A failure of the Clerk below to certify the record 
within ten days from the filing of the bill of excep- 
tions in his office, is no ground for dismissing the cause 
in the Superior Court ; Provided, counsel for plaintiff 
inerror exercised ordinary diligence to have the Clerk 
below certify it in time. (R.) Jones vs. Payne....... 

4, What amounts to ordinary diligence depends upon 
the circumstances of the case. Counsel should apply 
for mandamus against the Clerk, unless the circum- 
stances render it impracticable or unneccessary to do 
so. (R.) Ibid. 


Under the Constitution a cause must be disposed of 
at or before the second term. Providential cause is 
not good for postponement except at the first term. 


(R.) Ibid. 


or 


10 


32 








6. The original bill of exceptions being lost, and a cer- 
tified copy of it being in Court, this Court, upon the 
admission of counsel that there was an error in said 
certified copy, allowed the error corrected, and the co- 
py so corrected to be established in lieu of the lost orig- 
inal: (R. See end of Report.) Gay vs. Peacock 
CO Giron atnnh dttobisi geese depth o.254seeksechshedarttglal ee 

7. If the record be so confused that it is impossible to 
determine from them what was the real status of the 
case below, the writ of error will be dismissed on mo- 
tion of counsel. The Court ought to dismiss it on its 
own motion, but it may hear the case if no motion to 
dismiss it is made. (R.) Davis vs. Meyers........... 

8. The failure of the Clerk below to send to the Clerk 

of this Court the receipt which, by Rule 11th of this 

Court, he should take from the Post Master or Ex- 

press Company, for the record, when he delivers it 

for transmission to this Court, is no ground to dismiss 
the writ of error. The Rule is but directory to the 

Clerks below. (R. Seeend of Report.) Tanner vs. 

TRIO aches vsdde 6002s idtcvtces scope cess téeseddentp 


9. A cause was twice continued here because the record 
was incomplete. At the third term it was dismissed 
because it was the third term of said canse, and beeanse 
plaintiff in error showed no diligence in trying to get 
the record here. (R.) (By two Judges.) Walker 

10. If the transcript of the record be not certified or sent 
up to this Court within the time prescribed by the 
statutes and the rules of this Court, and no diligenee 
to procure it to be done, by the counsel for plaintiff 
in error, appears, the writ of error will be dismissed. 
(R.) Lopez vs. McArdle.....ccssccereccssecegeese eveseeeee 

11. It is not a sufficient assignment of errors, as toa 

charge of the Court set out in extenso, to say that each 

and every part of it is error. McCay, J., dissented 
from the judgment of the Court, upon the ground that 
there was another sufficient assignment of error, as to 
the rejection of evidence. He thought that that could 
be heard, though the eharge could not be reviewed. 

(R.) bid. 

12. When counsel propose to show that, within the time 

prescribed by the rule of this Court, they applied to 

the Clerk below to see if he had transmitted the re- 
cord to this Court, a statement that they did so at the 
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roper time, or “ within a few days thereafter,” is too 
jndefinite to meet the requirements as to diligence. 
(R.) McCay, J., dissenting. Perry et al., vs. Gunby 
13. If the failure of the Clerk to send up the record is 
caused by counsel for plaintiff in error misinforming 
him as to where the rule, fixing the time within which 
to send it up, was to be found, the writ of error will 
be dismissed. (R.) Ibid. 
14. A motion to dismiss the writ of error, takes prece- 
dence of one to remove the cause to the United States 
Courts. (R.) Edgarton, Rogers & Hatch vs. Webb 


15. If it be questionable whether the United States Dis- 
trict Court will take jurisdiction of the cause to be 
removed from this Court, the order for removal will 

’ be upon terms that, if the United States Court re- 
fuses to take jurisdiction, the judgment below shall 
stand affirmed. (R.) Ibid. 

16. When the dismissal of the writ of error had been 
prevented by a statement of counsel as to diligence, 
and the cause was then ordered to be removed to the 
United States, counsel for plaintiff in error, by calling 
attention to the fact that he had, perhaps, committed 
an error in his statement, was allowed to have the or- 
der of removal revoked, and his cause withdrawn. 
(R.) Ibid. 

17. The want of a certificate by the Clerk below to what 
is sent here as the record is no ground for suggesting 
a diminution of the record. (R.) Rankin et al., vs. 
Anderson et al 

18, If, when a cause is called for hearing, there is no re- 
cord certified from the Court below, the cause will be 
dismissed. The certificate should have been supplied 
by mandamus from the Judge of the Superior Court. 
(R.) bid. 

19. If counsel be detained from Court providentially, 
and in his absence his cause be dismissed, for want of 
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prosecution, it may be reinstated. (R.) Sparks vs. 
4 


Mazwell 

20. If extra time be wished, it must be asked before 
the argument begins. (R See end of Report.) Smith 
& Looper vs. Byers et al 

21. When the cause was called here, no appearance was 
made for defendant in error, but several days after- 
wards, and before the case was decided, Mr. Estes ap- 
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peared, and by permission of the Court filed his brief, 
(R.) Murphy vs. Griggs 

22. This cause was argued here on the 21st of January, 
On the following Tuesday, when the Court was about 
to deliver opinions, counsel for the Express Company 
stated that the cause had been settled since the argu- 
ment, that he was aathorized to withdraw the record, 
and he wished to do so to prevent the announcement 
of the opinion. The Court said the application was 
too late, and delivered its judgment in the case, 
(R.) Green vs. Southern Express Company 

23. This record was delivered in the Express office, but 
upon showing that it was sent in time, it was entered 
upon the docket, though it arrived after return day 
fur this term. (R.) Felton vs. Hill et al......... wee 566 

24. It was stated to the Court, that various actions of 
ejectment depended upon the construction of said will, 
and it was asked that counsel in them might appear 
in this cause and that extra time be given for argu- 
ment. Leave was granted, with three hours extra 
time. (R.) Lbid. 

25. The consent of counsel to the correctness of the brief 
of the evidence was not certified. Upon a suggestion 
of a diminution of the record to supply this, it was 
admitted to be correct, and the case proceeded. (R.) 


Mitchell vs. The State........ccc06 esccces ecevcccocdeveueoeu 533 


See Bill of Exceptions. 
“ Jurisdiction of Supreme Court. 


PRESUMPTION. 


Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the 
lex loci contractus produced on the trial: 

Held, That the presumption of law is, that the law of 
the place where the note was made is the same as our 
own ; especially will such presumption be made where 
a contrary presumption would be unjust to the chris- 
tian civilization of the age and in violation of the 
decalogne. Hill vs. Wilker.... 10 scceeceseseeeees beeen 449 

See Criminal Law, 11. . 


PRINCIPAL AND AGENT. 
1. The Southern Express Company, as a corporation, is 
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See Administrators and Executors, 2. 
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liable for the acts of its officers and agents, when act- 
ing in the sphere of their appropriate duties, and an 
agent of said company who arrested the plaintiff, who 
was suspected with having stolen money from the 
company, for the purpose of recovering the money so 
stolen for the benefit of the Company, was acting within 
the sphere of his appropriate duty as the agent of said 
company, and the arrest of the plaintiff by such agent 
under the circumstances set forth in the record, was 
not such a willful trespass on the part of the agent as 
will exonorate the Company from liability for the 
conduct of their agent in making the arrest; the 
more especially as the company, after the arrest and 
discharge of the plaintiff, reeognized the authority of 
their agent to make the arrest, by endeavoring to pro- 
cure a release from the plaintiff for the damages sus- 
tained by him in consequence of such arrest and im- 
prisonment. (By two Judges.) Green vs. Exp. Co.. 


2. The statute against intruders ought to be strictly con- 


strued, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law. 
Montgomery vs. Walker.....++ ve. Casmeaseeenaenapitter einen 


PRINCIPAL AND SURETY. 


1. Where a promissory note, payable in money general- 
y » Pay 


ly, and dated in November, 1865, was signed by the 
principal and security, and was delivered to the payee 
by the principal in the absence of the surety, but be- 
fore the delivery, the principal, to induce the payee 
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to accept it, added on the notea memorandum, signed . 


by himself, that it was to be “paid in gold, gold 
having been the consideration” : 


Held, That whether the security was or was not releas- 


ed, depends upon whether or not the proof shows that 
the note was signed by him with the understanding 
it was to be paid in gold—since a mere reduction to 
writing, by the principal, of what was in fact the 
agreement of both the principal and security, at the 
time of the signing of the note, would not be a change 
of the contract. Hanson vs. Crawley........+++ vain 


2. It was error in the Court to charge the jury that 


such a memorandum did not release the security, in 
the absence of proof that he signed the note with the 
understanding it was to be paid in gold. Ibid. 


303 
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PROCESS. 


1, When attachment nisi for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 

Held, That the service was sufficient to bring the party 
into Court, and is not such process as requires to be 
annexed to the bill or copy and served by a sheriff, 
deputy or coroner of the county. Remley vs. De Wall, 

2. The party put into possession under a warrant impro- 
perly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and process, 


and stands in the light of the law as a trespasser, 
Montgomery vs. Walker 


PROCHIEN AMI. See Equity, 12. 
PROMISSORY NOTE. 


. Where a promissory note, payable in money general- 
ly, and dated in November, 1865, was signed by the 
principal and a security, and was delivered to the payee 
by the principal in the absence of the surety ; but be- 
fore the delivery, the principal, to induce the payee to 
accept it, added on the note a memorandum, signed 
by himself, that it was to be “ paid in gold, gold hav- 
ing been the consideration” : 

Held, That whether the security was or was not releas- 
ed, depends upon whether or not that the proof shows 
that the note was signed by him with the understand- 
ing it was to be paid in gold—since a mere reduction 
to writing, by the principal, of what was in fact the 
agreement of both the principal and security, at the 
time of the signing of the note, would not be a change 
of the contract. Hanson vs. Crawley 


2. It was error in the Court to charge the jury that such 
a memorandum did not release the security, in the ab- 
sence of proof that he signed the note with the under- 
standing it was to be paid in gold. bid. 

3. Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the 
lex loci contractus produced on the trial : 

Held, That the presumption of law is, that the law of 
the place where the note was made is the same as our 
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own ; especially will such presumption be made where 
a contrary presumption would be unjust to the chris- 
tian civilization of the age and in violation of the dec- 
alogue. 

As the laws of this State forbid, under penalties, any 

_ violation of the Lord’s day by the transaction of any 
business, trade or calling, a note made upon the Sab- 
bath day, in pursuance of trade or business, will not 
be enforced by the Courts of this State under the laws 
of this State, as such contract is void. Hill vs. Wil- 
DY Reaper aerrser gos e0cs cacodoinehie sho csshbsnedundebusa ated . 449 


PURCHASERS. 


. A mortgagee, to the extent of his interest in the land 
mortgaged, stands upon the same footing as any 
other bona fide purchaser without notice of the trust, 
and the Court should have so charged the jury; the 
more especially, as this principal of the law was dis- 
tinctly recognized and adjudicated by this Court be- 
tween these same parties, in the case reported in the 37th 
Georgia Reports, 392, ordering the injunction granted 
to restrain Thrasher, the mortgagee, from enforcing 
his mortgage against the land to be dissolved. Lane 
et al. vs. Partee and wife 


2. The Act of 1847, requiring marriage settlements pre- 
viously made to be recorded in the county of the hus- 
band’s residence within twelve months after the pas- 
sage of the Act, or be void against bona fide purcha- 
sers or creditors without notice, who purchase or give 
credit, before the actual record, applies only in favor 
of bona fide creditors, who, without notice, give credit 
on the faith of the property, and does not render the 
settlement void in favor of a debt due by the husband, 
as guardian, under the appointment of the Ordinary, 
or under a testamentary appointment without affirm- 
ative proof that, on the testamentary appointment, 
credit was given to the husband on the faith of the 
property. Cunningham eé al. vs. Schley e al 


PURCHASE MONEY. 


See Homestead and Exemption, 1, 4, 
“ Tiens, 1, 3, 6. 


RATIFICATION. See Principal and Agent, 











88 INDEX. 


REBELLION, 


See Constitutional Law, 7, 9. 
“ De facto Governments. 





RELIEF. See Ordinance of 1865. 


REMOVAL OF CAUSES TO U.S. COURTS, 


1. Mathew B. Peters had a wife, Thalia Peters, and 
three minor children, in New York. A total divorce 
was adjudged between them in the proper Court in 
that State, and it. was further adjudged that he pay 
to his divorced wife ten dollars per week during their 
joint lives, as alimony. . Mathew B., afterwards mar- 
ried another wife, Anna M. Brown, in Georgia, who 
had one child, when he became a lunatic, and Colonel 
Best was appointed his guardian. 

Thalia, his first wife, a citizen of New York, filed her 
bill in equity in the Superior Court of Bibb county, 
Georgia, setting forth the judgment for alimony, and 
charging that it was wholly unpaid, and praying that 
the lands of her late husband be sold by the guardian, 
and the money raised be applied in paying off her 
claim. Mathew B. Peters died pending this suit, and 
Best became his administrator. 

Anna, his last wife, commenced her proceeding in the 
Court of Ordinary of Bibb county, to have a year’s 
support alllowed her and her minor child out of the 
estate, in preference to all other liens. The Commis- 
sioners, by their return, allowed her $1,800 00. And 
Thalia, the first wife, appeared in Court and contro- 
verted Anna’s right. The Court of Ordinary refused 
to approve the return of the Commissioners, on the 
ground that the three minor children of .Thalia were 
not provided for by the return, and on the further 
ground that Thalia’s judgment, by the law of New 
York, is a special lien on the estaie, higher than the 
claim of Anna, to a year’s support. 

Best, the administrator, then filed his amended answer 
to Thalia’s bill against him, in the nature of a cross- 
bill against them both, and against various other de- 
fendants claiming to have the highest lien on the fund, 
for bills for the lunatic while in the assylum, bills for 
nurses and attendants, doctor’s bills for services in 
his last illness, burial expenses, etc. 

Thalia Peters then filed her affidavit, stating that she 
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has reason to, and does believe, that from prejudice, or 
local influence, she will not be able to obtain justice 
in the State Court, and prayed that the case pending 
between the said Anna and herself be transfered to 
the Circuit Court of the United States: ’ 
Held, That the Court below erred in granting the order 
of transfer, as there cannot, in this case be a “final de- 
termination of the controversy, so far as it concerns 
her,” in the Federal Court, unless all the other parties 
to the litigation, claiming prior liens upon the funds 
of the estate, were before the Court. Warner, J., 
dissents. Peters et al., vs. Peters e¢ dl....cc.scecseceerese 
2. A motion to dismiss the writ of error, takes prece- 
dence of one to remove the cause to the United States 


Courts. (R.) Hdgarton, Rogers & Hatch vs. Webb 


3. If it be questionable whether the United States Dis- 
trict Court will take jurisdiction of the cause to be 
removed from this Court, the order for removal will 
be upon terms that if the United States Court refuses 
to take jurisdiction, the judgment below shall stand 
affirmed. (R.) Ibid. 

4, When the dismissal of the writ of error had. been 
prevented by a statement of counsel as to diligence, 
and the cause was then ordered to be removed to the 
United States Court, counsel for plaintiff in error, by 
calling attention to the fact that he had perhaps com- 
mitted an error in his staement, was allowed to have 
the order of removal revoked, and his cause with- 


drawn. (R) Ibid. 
RENT. See Landlord and Tenant. 
RES ADJUDICATA. 


While the record was being read, the Court discovered 
that this was the same cause which had been dismissed 
because of defects in the bill of Exceptions, at De- 
cember Term, 1869, (See 40th Ga. R., 547,) and dis- 
missed it, because the judgment below had _ been 
affirmed by dismissal here, the matter was res adju- 
dicata, Gillion vs. Massey 


RESCISSION. See Contracts, 3, 4, 5. 


RETROACTIVE LEGISLATION. 


The retroactive Ordinance of 1865 and the Constitution 
of 1868, confirm the Acts of the illegal legislative 
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bodies which met in this State during the war, where 
not in aid of the rebellion, and not in conflict with 
the Constitution of the United States. But these 
Acts of confirmation are not to divest vested rights, 
but are to be construed as Acts of peace and to pre- 
vent injustice. 

Under this retroactive legislation, the Acts passed du- 
ring the war, suspending the Statute of Limitations, 
are made valid in all cases, where the legal statutes 
in existence at the commencement of the struggle, 
had not fully run in favor of the defendant, before 
the passage of the Ordinance of 1865; but they do 
not revive a right of action that was barred by the 
legal Acts in existence prior to the passage of the 
Ordinance of 1865. Calhoun vs. Kellogg 


RETURN—TRAVERSE OF. See Appearance. 


REVENUE. See Stamps. 
RIGHT OF ACTION SURVIVING. See Action. 
RIPARIAN PROPRIETORS. See Water-Courses. 


SABBATH DAY. 


Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the 
lea loci contractus produced on the trial : 

Held, That the presumption of law is, that the law of 
the place where the note was made is the same as our 
own; especially will such presumption be made where 
a contrary presumption would be unjust-to the chris- 
tian civilization of the age and in violation of the 
decalogue. 

As the laws of this State forbid, under penalties, any 
violation of the Lord’s day by the transaction of 
any business, trade or calling, a note made upon the 
Sabbath day, in pursuance of trade or business, will 
‘not be enforced by the Courts of this State under the 
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SAYINGS OF PARTY, Erc. 
See Evidence, 6, 7, 8, 9. | 
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SCALING ORDINANCE. See Ordinance of 1865. 
SCHEDULE. See Homestead, 6. 


SECONDARY EVIDENCE. 
See Evidence, 1, 13, 14. 


SERVICE. 


1. When attachment nisi for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 

Held, That the service was sufficient to bring the party 
into Court, and is not such process as requires to be 
annexed to the bill or copy and served by a Sheriff, 
deputy or coroner of thecounty. Remley vs. De Wall, 

2. From the facts disclosed by the record, there was no 
error in the Court below in refusing the motion for a 
continuance for the purpose of allowing Lane to tra- 
verse the return of the Sheriff as to the service of the 
bill on him, and in refusing to allow the Sheriff’s re- 
turn of service to be traversed after the defendant, 
Lane, had appeared in the cause as a defendant, and 
participated in the litigation. Lane vs. Partee and 


3, A foreign corporation doing business in this State, is 
subject to the jurisdiction of the Courts of this State, 
if it can be served with process; and, as, by our law, 
any corporation may be served with the process of a 
Court having jurisdiction of the suit, by serving “any 
officer or agent of such corporation,” so any foreign 
corporation having an officer or agent here, may be 
served by serving its officer or agent. City Fire Ins. 
Co. of Hartford vs. Carrugi 

. Service of a bill of exceptions by leaving a copy at 
the residence of the defendant in error is good ; and 
it need not be served by the Sheriff. Warner, J., 
dissenting. (R. See end of Report.) Montgomery 
vs. Walker 


SET-OFF, 


When the plaintiff in a judgment has taken the benefit 
of the Homestead and Exemption Law, and thereby 
exempted all his property from the payment of his 
own debts, a defendant in a judgment in his fa- 


Vou.xti—51, 
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vor, who has a judgment against him and another, 
which was dormant when the bill was filed, and has 
since been revived, has an equity springing out of the 
facts of the case, which entitles him to apply to the 
Court of Equity to have the judgment in favor of the 
person taking the benefit of the homestead and exemp- 
tion enjoined until the two judgments are set-off 
against each other. Tommey & Stewart vs. Ellis 260 


SETTLEMENT. See Nolle Prosequi. 


SHERIFF. 
See Contempts, 7. 
“© Traverse of Sheriff's. Return. 


SLANDER. 


An action for slander was brought by the plaintiffs, 
Windsor & Jowers, as merchants and _ partners, 
against the defendant, alleging that they were honest, 
reliable merchants, buying and selling goods, wares, 
and merchandise, and making frequent purchases, by 
the wholesale and otherwise, from merchants in the 
city of New York, and having good credit in said 
city, and that the defendant, on the 6th day of Jan- 
uary, 1868, in the city of New York, wickedly in- 
tending to destroy the good name and credit of the 
plaintiffs, did speak, utter and publish the following 
false and scandalous words, to-wit: “They (meaning 
the plaintiffs) have sold out; they are not worth fifty 
cents on the dollar.” There was no allegation in the 
declaration of any special damage resulting from the 
speaking of the words, to the plaintiffs. On the trial 
of the case in the Court below, the plaintiffs were 
sworn in their own favor, who stated.that they had 
been merchandizing in the city of Americus; that in 
the month of August, 1867, they sold out their stock 
in trade and store-house to the defendant, intending 
thereafter to buy goods and continue the business, 
which had not been done. The Court charged the 

. jury, among other things: “If the partnership of 
Windsor & Jowers was actually dissolved—that is, if 
they had sold out their house and lot, and their stock 
of goods, and were not in trade at the time of the 
words spoken, it. is incumbent on the plaintiffs to 
show and prove special damage before you can find a 
verdict in their favor. Any damage, such as precipi- 
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tating law suits against them, and involving them in 
costs, if proven to have grown out of the words 
spoken, are special damages, such as to authorize a 
verdict. If special damage is proven, though small, 
the jury can increase the damages according to the 
aggravating circumstances of the transaction.” The 
jury found a verdict for the plaintiffs for the sum of 
$4,000 00. The defendant made a motion for a new 


trial on several grounds, which was granted by the . 


Court below, to which the plaintiffs excepted : 

Held, That inasmuch as the plaintiffs were not engaged 
in trade at the time of the alleged speaking of the 
words, they were not entitled to recover without al- 
leging in their declaration, and proving on the trial 
special damages resulting from the speaking of the 
words by the defendant, and as this was not an action 
brought by the plaintiffs for the recovery of any spe- 
cial damage sustained by them, the charge of the 
Court to the jury in relation to special damages, was 
error, and the new trial was properly granted by the 
Court below for that error, as well as others stated in 
the record, Windsor & Jowers vs. Oliver 


SLAVE DEBTS. 


1. A bill was filed to marshal the assets of a decedent’s 
estate, and the Court decided that a note given for 
the purchase-money of a slave was not entitled to be 
paid out of the assets of the estate: 

Heid, That in accordance with the ruling of a majority 
of this Court, in Shorter vs. Cobb and White vs. Hart, 
the Court below had no jurisdiction, or authority, to 
enforce any debt, the consideration of which was a 
slave or slaves. Clark vs. Jennings 

2. A judgment obtained on a note, the consideration of 
which was the purchase-money of slaves, was sought 
to be enforced : 

Field, That in accordance with the rulings of a majority 
of this Court, in Shorter vs. Cobb and White vs. Hart, 
the Courts of this State have no jurisdiction or au- 
thority to enforce any debt, the consideration of which 
was a slave or slaves. Spires vs. Walker 

3. Where a verdict was had in 1867, and a new trial 
was moved for by the defendant at the same term of 
the Court, on the ground that the Court erred in sus- 
taining the demurrer to the defendant’s pleas, one of 


200 





794 INDEX. 


which stated the consideration of the debt sued on 
was slaves, and the motion for a new trial was not 
heard until April, 1870, when the movant objected to 
its consideration, on the ground that the Court, under 
the Constitution of 1868, had no jurisdiction to hear 
and determine the same : 

Held, That the whole record, including the demurrer, 
being before the Court, the fact that the debt was for 
slaves stood as admitted, and the Court erred in hear- 
ing and deciding the motion for new trial, and ought 
to have let the motion stand as it found it Gaulden 
vs. Stoddard 


4, An action was brought on a guardian’s bond against 
the principal and securities, in the name of the Ordi- 
nary, for the use of the wards of the guardian, to re- 
cover damages for the alleged breach thereof by the 
guardian, and on the trial, the plaintiff offered in evi- 
dence the receipts of the * ap fiasi acknowledging to 
have received from the executors of F. Cherry, de- 
ceased, the sum of $7,068 77, as the amount due by 
them to her as the guardian of her wards. The de- 
fendants offered to prove by one of the defendants, 
that Sena J. Cherry, the guardian of her five minor 
children, received into her hands three negroes of the 
value of $3,000 00, one note on Whaley for $1,300 00 
and one note on Reddick, the witness, for $1,350 00; 
that it was for said negroes and notes that the receipts 
of the guardian to the executors of Cherry were given; 
that no other property, except said negroes and notes, 
and some $700 00 worth of preperty wwhich she 
bought at the sale, came into her hands ; that witness 
paid his note in Confederate money, in 1863 or 1864; 
that the consideration of the note on Whaley was a 
negro slave, and that Whaley has been since the war 
insolvent; that the guardian purchased said negroes 
at the sale of the property of F. Cherry at the price 
of $3,000 00; that when she afterward became guard- 
ian of the minor children, she, as such guardian, re- 
ceipted the executors for the estate of said minors ; 
that she and the executors included the price of said 
negroes in said receipt; that she held said negroes, 
and treated them as the property of said wards, and 
that said negroes were set free by the results of the 
war. The Court ruled out all this evidence and ex- 
cluded the same from the jury, to which the defendant 
excepted : 
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Held, That the Court below should have admitted the 
evidence to go to the jury, and have given to them in 
charge, the law applicable thereto. Cherry et al., vs. 
FOB. iils od sivicsdon tis chisses éhongusie Bw ddandn didsbeaedvbeanets 579 

Held, also, That if Mrs. Cherry, before she became 
guardian of her minor children, purchased the negroes 
in her own right at the executors’ sale of her deceased 
husband’s property, and was indebted to the executors 
therefor, and after she became the guardian of her 
children, receipted to them for the amount due by her 
asso much money received from them due to her 
wards, and thereby cancelled her own indebtedness to 
them for the slaves so purchased, and charged herself, 
as guardian, with the debt as being due by her to her 
wards, it was, in law, a novation, and the original 
contract between her and the executors, the considera- 
tion of which was slaves, was extinguished and at an 
end, and cannot be set up by the defendants in a suit 
on the guardian’s bond as being a debt, the considera- 
tion of which was a slave or slaves. Ibid. 



















SMART-MONEY. See Damages, 4. 


SOLICITOR GENERAL. 
See Criminal Law, 16. 















SPECULATIVE DAMAGES. See Damages, 1. 


STAMPS. 


An obligation to pay $500 00, though in the form of a 
receipt, which is stamped with a two cent stamp, is 
not legally stamped. Under the Act of Congress, it 
should be stamped with twenty-five cents before it is 
admitted in evidence. Hoops vs. Atkins, Dunham & 
COMPGRY 62505000000 cscs de cavcbee’ vebvocdedeveebsces ebbedses 109 


STATUTE OF FRAUDS. 










. There is sufficient evidence in the record of this case 
to authorize the jury to find that the defendant made 
a contract with Crews for the delivery of forty thou- 
sand cross ties, to be delivered on the line of the 
road—to be paid for at the estimated price thereof at 
the time of delivery—and there is sufficient evidence 

in the record of the recognition, by the defendant, of 

the transfer of the contract by Crews to the plaintiffs, 


— 
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and of such part performance of it on their part, as 
well as on the part of the defendant, as will take the 
case out of the statute of frauds, and require its per- 
formance on the part of the defendant. Bryan vs, 
South- Western R. R. Co 71 


. Where A has knowledge that B, a female, expects to 
attend an administrator’s sale to purchase a tract of 
land, and he and a relative of hers, at her request, 
promise to call for her at the hotel and accompany 
her to the sale, and he fails to do so, but tells her 
relative and friend, before, and at the time the land 
is exposed to sale, that instead of going for her, he 
will bid off the land for her, and her relative having 
received this assurance, does not go for her; and A 
bids of the land, and tells several persons immedi- 
ately afterwards, that he bid .it off for her: 

Held, That it is a fraud upon her rights for him to take 
the title in his own name, and refuse, on her offer to 
comply with the terms of the sale, to convey it to her. 
In such case the law raises an implied trust in her 
favor, and a Court of Equity will, on her offer to 
comply fully with the terms of the sale and save him 
harmless, compel him to accept the indemnity, and 
execute a deed to her for the land, or hold it in trust 
for her benefit. In such case the statute of frauds 
does not apply. Rives vs. Lawrence 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


SUPERSEDEAS. See Contempts, 1. 
SURPRISE. See Equity, 11. 
SURVIVING OF ACTIONS. See Actions. 


TAVERN. See Jnn-keepers. 


TAX. 


1. The Mayor and Council of the City of Albany has 
no power to impose a specific tax of $1 00 per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. 
The City Council of Albany 


2. The right of taxation is inherent in the sovereign. 
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So far as it exists in a municipal corporation, it is by 
grant, and is called a franchise. O’ Bryne et al., vs. M. 
& A. of Savannah... cccreseserseececeeee: ihe denn haesiiiais 331 
3, A de facto government which is able to maintain its su- 
premacy by its armies may exercise this power, and 
those who are subject to its control are bound to obe- 
dience. But if it assesses a tax and is overthrown be- 
fore it is collected, the rightful sovereign whose power 
is established will not enforce such assessment against 
the subjects of the government de jure. Ibid. 
4, In such case those who have paid the tax to the de 
facto government while it was supreme have no means 
of recovering it back ; and those who did not pay till 
its overthrow, are under no obligation to pay. Ibid. 
5. A note given since the war to the Mayor and Coun- 
cil of Savaunah, for tax assessed by the city authori- 
ties during the existence of the Confederate Govern- 
ment but not collected, is void for want of considera- 
tion. bid. 
A note given for such tax and for ground rent due 
the city, by contract made prior to the war, is void as 
to the tax, but good as to the rent. The considera- 
tion is clearly severable, as the record shows precisely 
how much of it was for tax and how much for rent. 
Ibid. 
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TENANT. See Landlord and Tenant. 


TIME. 
See Bill of Exceptions, 12. 

“ Insurance, 1. 

“ Limitation of Actions. 

“ Order of Argument. 

“ Practice in Supreme Court, 3, 5, 9, 10, 12, 14, 20, 24. 


TORTS. See Corporations. 


TRAVERSE OF SHERIFF’S RETURN. 


From the facts disclosed by the record, there was no 
error in the Court below in refusing the motion for 
a continuance for the purpose of allowing Lane to trav- 
erse the return of the sheriff as to the service of the 
bill on him, or in refusing to allow the sheriff’s return 
of service to be traversed after the defendant, Lane, 
had appeared in the cause as a defendant, and partici- 
in the litigation. Lane et al., vs. Partee and wife..... 202 
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TREASON. See De Facto Government. 
TRESPASS. 


The party put into possession, under a warrant im- 
properly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and _ process, 
and stands in the light of the law as a trespasser, 
Montgomery vs, Walker 


TROVER. 


An action was brought by the plaintiff, as administra- 
tor, to recover the possession of a piano from the de- 
fendant, as the property of his intestate, and, upon 
the trial, he failed to introduce his letters of adminis- 
tion in evidence, or to prove the actual possession of 
the piano by him as such administrator, before the 
commencement of the suit, although there was evi- 
dence that the piano had been appraised as the pro- 
perty of the intestate : 

Held, That the plaintiff did not show such evidence of 
title as would authorize him, as administrator, to re- 
cover the possession of the piano from the defendant, 
who claimed to hold it adversely to the plaintiff’s in- 
testate, and that there was no error in the Court be- 
low in granting a non-suit. Hill vs, Beall............. 607 


TRESPASS. 


When property is set apart under the homestead and ex- 
emption laws of this State, for the benefit of a family, 
the head of a family may interpose a claim for their 
benefit, in case the property is levied upon for his 
debts, to which it is not subject. While trespass is a 
remedy in such case, it is not the only one. Bartlett 
08, Tegal... .<pspovercncpoee eocessperoegsqneea gece sce secoseses 196 


See Corporations, 2. 


TRUST, TRUSTEES AND TRUST ESTATES. 


1. A mortgage, to the extent of his interest in the land 
mortgaged, stands upon the same footing as any other 
bona fide purchaser without notice of the trust, and 
the Court should have so charged the jury ; the more 
especially, as this principle of the law was distinctly 
recognized and adjudicated. by this Court between 
these same parties, in the case reported in the 37th 
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Georgia Reports, 392, ordering the injunction granted 
to restrain Thrasher, the mortgagee, from enforcing 
his mortgage against the land to be dissolved. Lane 
ge, Partee ef l...ccccccccocedecccscrccccccsos 66 tébbececcnsisnss 
9, Where A has knowledge that B, a female, expects to 
attend an administrator’s sale to purchase a tract of 
land, and he and a relative of hers, at her request, 
promise to call for her at the hotel and accompany 
her to the sale, and he fails to do so, but tells her rel- 
ative and friend, before, and at the time the land is 
exposed to sale, that instead of going for her, he will 
bid off the land for her, and her relative having re- 
ceived this assurance, does not go for her; and A, bids 
off the land, and tells several persons immediately af- 
terwards that he bid it off for her: 

Held, That it is a fraud upon her rights for him to take 
the title in his own name, and refuse, on her offer to 
comply with the terms%f the sale, to convey it to her. 
In such case the law raises an implied trust in her 
favor, and a Court of Equity will, on her offer to 
comply fully with the terms of the sale and save him 
harmless, compel him to accept the indemnity, and ex- 
ecute a deed to her for the land, or hold it in trust for 
her benefit. In such case the statute of fraud does 
not apply. Rives vs. Lawrence.......sessceeees sbeitde dock 


3. Where there is a marriage settlement to the wife for 
life, and at her death to her children, the trustee, who 
holds the title during the wife’s life, holds it as trus- 
tee for the remaindermen, and if he invest the trust 
funds in his own name, they may follow them as in 
in other cases of trust. Cunningham et al. vs. Schley 
@ Ghivcicccie cs ececgecccdene ocedeoedi ouyeon decope possee oesecceeee 


4, A trust estate is ordinarily liable for necessaries for 
its protection and preservation, and, to the extent of 
the income, for necessaries for the use of the benefici- 
aries who are in want, unless the trust-deed other- 
wise provides, but it is not error in the Court to 
refuse to give this principle of law in charge to a jury, 
in a case which turns wholly on an alleged. express 
contract with the trustee, and where. there is no evi- 
dence from which the implied liability of the trust 
estate can be lawfully assumed, Leonard vs, Powell. 


5. Where there was a trust estate in Randolph county, 
in the possession of a trustee, for the wife of A and A 
with his family lived on a farm in Early county, and 
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598 
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articles were furnished to A and used by him in the 
support of his wife and family, the law will not pre- 
sume that the wife of A is in want, and charge her 
trust-estate in Randolph with the articles simply be- 
cause it is proven that the trustee has not supplied 


her, Ibid. 


UNIVERSALISTS. See Constitutional Law, 5. 
VENDOR'S LIEN. 


The lien of the vendor of real estate for the unpaid 
purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as secu- 
rity thereto. Such an‘act is prima facie a waiver, 
but the effect of the same may be rebutted by proof 
that it was not the intent of the parties to waive the 
lien. See WARNER, J., concurring. Sanders vs. Me- 
Affee et al Ny 


See Administrators and Evecutors. 1. 


VESTED RIGHTS. See Constitutional Law, 78. 
VINDICTIVE DAMAGES. See Damages, 4. 
VULGAR LANGUAGE. See Criminal Law, 2. 


WAIVER. 


1. When a defendaat is sued, and appears and pleads to 
the merits of the suit, without pleading to the juris- 
diction of the Court, and without excepting thereto, 
he thereby admits the jurisdiction of the Court. 

Bryan vs. South-Western R. R. Co...... Rheceraceattoopnan 

2. Where an insurance was a risk upon the railroad, 
river, and by sea, from Macon to Savannah, via the 
Ocmulgee river, and was limited, by the policy, to 
forty days, and the goods insured were detained at 
Buzzard Roost by the unseaworthiness of the craft, 
in which, by the policy, they were to be shipped 
down the river, so that it had to be unloaded and a 
new craft built and the goods transhipped, and the 
company, by its written consent, agreed to the change: 

Held,, That the detention, caused by the removal of 
the goods and the building of a new craft and the 
transhipment to that, was waived by the company and 
was not to be counted in the forty days. Plant & 
Cubbedge vs. The Eufaula Home Insurance Company. 130 








4 





3, McCay, J., dissents, not from the opinion, but from 





1, The owner of a mill whose dam and machinery are 








. A testator, by his will, directed that “his son J. 
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the grounds of the judgment, — the ground that 
the defect in pleading was waived, and this Court, ex 
suo mero motu, could not insist upon such defect. 
Mitchell et al. vs. M. & C. of Brunswick............00008 


4, The lien of the vendor of real estate for the unpaid 


purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as secu- 
rity thereto. Such an act is prima facie a waiver, 
but the effect of the same may be rebutted by proof 
that it was not the intention of the parties to waive 
the lien. See WARNER, J., concurring. Sanders vs. 
Me Affcc-ef Gliissiee Lusisit ike siiiss og waste ve swab scdebeatisones 


See Jurisdiction of Superior Court, 5. 


“ Liens, 5. 
“© Homestead, 9. 


WARD. See Equity, 12: 
WATER COURSES. 


suited to the size and capacity of the stream, has a 
right to the reasonable use of the water to propel his 
machinery, but he must detain it no longer than is 
necessary for its profitable employment, and he must 
return it to its natural channel before it passes upon 
the land of the proprietor below. Pool & Luff bur- 
7000: V0. Dewi... .ciicscivecseccssivssccsonsions eve ssveodesdsbocs 


2. What is a reasonable detention is a question for the 


jury, in view of all the facts in the case, taking into 
account the nature and use of the machinery, and the 
use of the water necessary to its profitable employ- 
ment. If the owner detains the water no longer than 
is necessary for its profitable use, he is not liable in 
damages to the proprietor below. Ibid. 


WIFE AS WITNESS. See Criminal Law, 9. 
WILLS. 


should take as a part of his portion, the negro man 
Peter, who is now in his possession, at $1,200 00, and 


my negro boy Green at valuation, and that he take, 
at his choice, lot of land number one hundred and 
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seventy-nine, at $1,000 00, or lots of land numbers 
one hundred and seventy-nine, one hundred and sey- 
enty-eight, one hundred and sixty-five, and one hun- 
dred and sixty-six, at a fair valuation, said lots lying 
in the fifth district of Randolph county ;” and the 
son died, leaving M., an infant daughter, his only le- 
gal representative. The four lots of land were ap- 
praised to be worth $2,400 00. The guardian of M., 
the infant child, with the assent of the executor of 
the testator, elected to take the four lots of land at the 
appraised value and went into the possession thereof 
in her right, and is now in the possession of the same. 
The executor filed a bill for direction, alleging that 
the words of the before recited clause of the testator’s 
will, and the directions contained therein are so con- 
fused and unintelligible as to render a construction or 
safe execution thereof impossible by him, as executor: 
Held, That neither the allegations in the complainant’s 
bill, nor the evidence contained in the record, makes 
such a case as entitles the executor to interfere with 
the rights and interests of M., the infant ward, in the 
four lots of land which she, by her guardian, elected 
to take, under the will, at a fair valuation, and did 
take, with the assent of the executor. Jourdan vs. 
ER athe she ntedeeniocbnepeinresacsis Hirees devele> paweniapite 51 


2. The will, in this case, shows upon its face that the 
testator made it in contemplation of the birth of a 
child or children to him, subsequent to its execution, 
and the Court erred in instructing the jury to find 
a verdict setting it aside, because such provision was 
not made. Freemun vs. Layton and wife 


3. An instrument in writing executed by B., in the form 
of a deed, was offered in evidence as a deed, which was 
objected to on the ground, that no present interest in 
the property was conveyed by it, and it was therefore 
a testamentary paper, and not a deed. The instrument 
contains the following words: “I give and devise 
unto them (his three sons) and their heirs, the follow- 
ing property, all my estate, both real and personal, 
consisting of lands, money and evidence of debt, 
horses, cattle, hogs, and all other stock of all descrip- 
tions that I may die possessed of, to them and their 
heirs,” ete.: 

Held, That this was a testamentary paper, and not a 
deed ; that no present interest in the property was con- 
veyed under it, but only such of the described pro- 
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perty as the maker of the instrument should die pos- 
sessed of was conveyed by it. If he was possessed of 
all the property mentioned in the instrument at the 
time of his death, then it would have passed under it 
if legally executed, but if he was not possessed of all, 
or any of the described property at the time of his 
death, then none of it would have been conveyed to 
his three sons. The instrument conveys only such of 
the described property as the maker thereof “ may die 
possessed of.” No present interest in the property 
was conveyed to the sons, and until the death of the 
maker of the instrument, no one could know what 
portion of the property described therein he would 
die possessed of; consequently, the instrument con- 
veyed only such portion of the described property as 
he might be possessed of at the time of his death, and 
is, in law, a testamentary disposition of the property, 
io take effect at the death of the maker of the instru- 
ment. Brewer vs. Bawter et Al. ..ccecee cecececesecserens 212 


4. F., by the first item of his will, bequeathed a life- 
estate in certain lands to his son, and, subsequently, 
by a codicil thereto, withdrew said property from the 
provisions of his will, and divided it equally and ab- 
solutely among his children, and the property given 
to his son by the codicil is given absolutely, without’ 
any referential or substantial words carrying it back, 
under the provisions of the first item of the will, but 
the devise of the codicil is complete and separate, and 
the terms used plain and unambiguous: 

Held, That the son took an absolute estate in said pro- 
perty under the codicil, and that the law inhibits the 
construction of lesser estates, where no words of lim- 
itation are used by the testator, and where no such in- 
tent appears, by clear and necessary words in the in- 
strument. Felton vs. Hill et al.....c.ceccsceseseseveees «. 554 


5.°In the construction.of wills, the mode of ascertaining 
the testator’s intent, is not by arbitrary conjectures or 
opinions as to what he meant, but it is to be drawn 
from the whole instrument, under rules of law. bid, 


6. Where the testator, by the third item of his will, gave 
all his property, not otherwise disposed of, to his chil- 
dren, to be equally divided between them, and, in the 
concluding paragraph, imposed the same restrictions 
and regulations contained in the first item, and the 

first item bequeathed a life-estate, and also contained 
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restrictions and regulations for the protection of each 
life-estate : 

Held, That neither by the language used, nor by a legal 
interpretation of the testator’s intent, will the property 
thus given, absolutely, be reduced to a life-estate, 
The testator has not so declared, and the restriction 
and regulation imposed cannot be held to diminish 
the fee. The protection of the law invoked for the 
preservation of the estate given is consistent with such 
estate, and Courts will not supply words to support a 
construction of intention to give a lesser estate, where 
the words employed in making such bequest are with- 
out limitation. Ibid. 


7. Upon the death of the two minors, who took under 
the above item of the will, their brother of the half- 
blood took, as heir-at-law, the share he was entitled 
to in their several estates, and his daughter now takes, 
as the heir-at-law of her father, whatever he would 
have been entitled to in the premises. Ibid. 


. In the property withdrawn from the first item of the 
will and disposed of under the second item of the 
codicil, the children of Shadrach R. Felton, all took 
an absolute estate, and the imposition of a trustee, 
under the third item of the codicil, did not diminish 
such estate, but was within the intention of the testa- 
tor, the better to secure it for their enjoyment; and 
one of said children being of age, did not defeat the 
purpose of such trust; and in such estate, if not dis- 
posed of during the lifetime of John Micajah, his 
daughter was entitled to his share therein, as his heir- 
at-law at his death. Ibid. 

9. Where the testator signed his will below the attesta- 

tion clause, and the Court charged the jury that, if it 

appeared that the will was signed by testater below 
said clause, and if the jury believed from the evidence 
that it was so signed by testator, with the intention to 
sign it as his will, then, in law, it was a good signa- 


ture of the will: ” 
Held, That such charge was correct, under section 2379 
of the Code of this State. Huff vs. Huff...........+++ 


10. When the testator went to the warehouse of certain 
parties for the purpose of exeeuting his will, and two 
of the witnesses were present, and one absent, and, 
after waiting some time, one of the parties remarked 
to the testator, as A came in, that he would answer as 
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well, and testator was introduced to A by B, and B 
remarked at the time that testator wanted him to 
witness his will, and they all went to a desk and exe- 
cuted the paper; and under these facts, the Court 
charged the jury, that if they believed from the evi- 
dence that one of the witnesses was suggested to tes- 
tator, and testator assented to such suggestion, such 
assent was, in law, a request, or equivalent to a re- 
uest : 

Held, That such charge by the Court was not error; 
that the law provides no special formalities about the 
witnesses to a will; it is sufficient if they attest and 
subscribe the will in the presence of testator; the law 
implies the request in the consummation of the act, 
and no special request by the testator is necessary. 
Ibid. 


11. Where a witness to a will was not acquainted with 
testator before the execution of the will, and the 
Court was requested to charge the jury, that if the 
witness knew nothing of the testable capacity of the 
testator, he was not, in law, an attesting, though a 
subscribing witness, and the will in that case was 
void, the Judge replying, “that is the law;” but also 
added, “I charge you, that if he was introduced to 
him and looked at him, the law implies he knew 
whether or not he had testable capacity.” 

Held, That the word attest, in the Code, does not imply 
relation to the capacity of the testator. Attesting 
means witnessing, and subscribing, that such witness 
shall sign. The factum of the execution being the 
object of such attestation and subscription, the ina- 
bility of such witness to testify to the mental capacity 
of the testator, did not render the will void, but only 
went to the credibility of such witness, in case he was 
called on to testify about the sanity or mental capacity 
of the testator, and the Court ought to have refused 
such charge as it is not the law. Ibid. 


12. Held again, That the addition of the Judge to the 
charge under the facts of this case was not material 
to the issue involved in the trial, and only expressed 
what is a plain principle of law, that all men are pre- 
sumed to be sane, and being introduced, and seeing 
testator could only strengthen the presumption. Ibid. 
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WITNESS. 


1. In a suit ona partnership contract against the admin- 
istration of a deceased partner and the surviving part- 
ner, the other party to the contract may, notwithstand- 
ing the death of one of the partners, be a witness, if 
it appear that the contract was made with the surviv- 
ing partner, or with both the partners actually pres- 
ent and engaging in the transaction, and this is es- 
pecially so if the surviving partner has himself been 


sworn as.a witness. McGehee vs. Jones et al...... pao 


. If a woman cohabit with a man, under his promise 
to marry her legally, but finding that he does not 
take legal steps to do so, quits him and again cohabits 
with him, she is not his wife and is a competent’ wit- 
ness on his trial for crime. (R.) Hill vs. The State. 


. In cases where the plaintiff or defendant are wit- 
nesses for themselves, their interest goes to their cred- 
ibility, to be judged of exclusively by the jury. 
Brown vs. Reid & Company 

. An action for divorce was brought by the husband 
against his wife, alleging as a ground for divorce, the 
willful and continued desertion of the wife for the 
term of three years: 

Held, That the husband was a competent witness on 
the trial thereof, under the provisions of the 3798th 
section of the Code; but he could not testify as to 
any facts derived by him from the confidential rela- 
tion of husband and wife. Castello vs. Castello 


WORDS. 


See Criminal Law, 2, 20, 21. 
“ Slander. 
“ Wills 11. 
“ Garnishment, 1. 
“ Homestead, 3. 


WRIT OF ERROR. 
See Bill of Hicceptiong, 7 
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